Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


3: 


.:..;..*..»..». 


■!'.j..jp-«»"»».j;'.jjf.gr.jj.  -jj.  -jj.  .g.igr;g::g.  .^. 


Shipping  and  Admiralty. 


I>a8TT  8.  A  iu-O.  CI] 


MANUAL   OF   THE   LAW 


nsLkTzsa  TO 


SHIPPING  AND  ADMIRALTY 


Am  determined  by  the  Courts  of  England 
and  the  United  States. 


BT 


KOBERT    Dj;ST>T, 

Anthor  of  '*  Fediorsl  Prooednre,'*  *'  Federal  Citations/'  **  Statutes 
relstiiig  to  Ooxnmeree,  I^ayigatlon  and  Shipping/'  eto. 


SAN  FRANCISCO: 

SUMNER  WHITNEY  &  CO. 

1879. 


UBRARY  OF  THE 
IBMIO  BTMUFORD  JR,  UKIVEStSm. 


COPTBIGHT  1879, 

By  EOBBET  DBSTY. 


K 


PKEFATOET. 


Begardless  of  traditional  forms,  the  Author  has  endeav- 
ored to  pat  the  resnlts  of  his  labors  into  the  smallest  space, 
with  the  most  convenient  arrangement — prospecting  in 
old  fields,  exploring  unbeaten  paths,  and  blazing  the  way 
for  short  cuts  by  those  who  seek  with  anxious  haste  for 
new  or  ancient  treasures. 

If  this  little  innovation  contains  more  points  and  au- 
thorities than  larger  works  on  the  same  subject,  the  fact 
is  due  chiefly  to  the  preparation  and  use  of  the  "  Federal 
Citations."  If  it  should  meet  with  the  favor  bestowed 
upon  the  latter  work  and  "  Federal  Pkocedubb,"  it  will 
be  followed  by  a  *'  MA>TJAii  of  Admiralty  Practice  " 

A  companion  volume  of  annotated  ''Statutes  relat- 
ing to  Commerce,  Navigation,  and  Shipping,"  which  will, 
it  is  hoped,  prove  useful  to  Shippers,  Masters,  and  their 
legal  advisers,  is  now  passing  through  the  press. 

EGBERT  DESTY. 

San  Francisco,  February  16th,  1879. 
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8  T^evf  York  v.  Mlln,  II  Pet.  102;  U.  8.  v.  CoomlM,  12  Pet.  72;  GOmail 
V.  Plilladelphla,  3  WalL  713. 

9  Gibbons  v.  €>gden,  9  Wheat.  I :  U.  S.  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  4^6;  JBrown  v.  Slaryland,  12  Wheat.  419. 

10  U.  S.  V.  Duluth.  1  DilL  172;  Cooley  v.  Port  Wardens,  12  How.  299; 
Slnnot  V.  Davenport.  22  How.  227;  Halderman  v.  BeoKWith,  4  McLean,- 
286;  Hosiers  v.  Gmcinnatl,  5  Ibid.  337. 

11  Gibbons  v.  Ogrden,  9  Wheat.  1 ;  IL  S^kCoombs.  12  Pet.  78:  Groves 
V.  Slaughter,  15  Pet.  514;  ThePanamvJ96lQ^35;  Brown  v.  Maryland, 
12  Wheat.  445;  State  Tonnage  Tax  Cases,  12  Wall.  214;  The  Daniel  Ball, 
1  Brown,  199;  Blanchard  v.  The  Martha  Washington,  1  Cliff.  472;  The 
William  Jarvis,  1  Spragpeie,  437;  North  River  8.  B.  Co.  r.  Livingston,  3 
Cow.  743;  Passenger  Cases,  7  How.  439;  The  Chnsan,  2  Story,  464 :  Clin- 
ton Bridge,  Wool.  165:  People  v.  Brooks,  4  Denio,  469;  N.  T.  o.  Mlln,  11 
Pet.  131;  South  Carolina  v.  Georgia,  93  U.  8. 4. 

12  Gibbons  v.  Ogden,  9  Wheat.  1;  Chy  Lung  v.  Freeman,  92  U.  8.  275. 
And  see  Matter  of  Ah  Fong,  13  Amer.  Law  Beg.  761. 

13  U.  8.  V.  The  James  Morrison,  Newb.  247;  U.  8.  v.  The  William 
Pope,  Newb.  258. 

14  Gibbons  v.  Ogden,  9>  Wheat.  1:  Cooley  v.  Port  Wardens,  12  How. 
299;  Steamship  Co.  v.  Jollffo,  2  Wall.  468:  Crandall  v.  Nevada,  6  Wall. 
42;  Osborne  v.  Mobile,  16  WalL  482;  Bania  v.  McNeil,  5  Ben.  75;  The 
Ann  Byan,  7  Ben.  23^  Matter  of  Freeman,  2  Curt.  405;  The  Wave  v. 
Hyer,  2  Paine,  144;  CUnton  Bridge,  WooL  166;  GUman  v.  Philadelphia, 
8  Wall.  713. 

15  The  James  Morrison,  Newb.  246;  Gibbons  v.  Ogden,  9  Wheat.  1. 

16  Oilman  v.  Philadelphia's  WM,  713;  The  Daniel  BaU,  10  WaU.  564; 
Martin  v.  Acker,  Blatchi.  &  H.  280;  The  Thomas  Swan,  6  Ben.  45;  Clin- 
ton  Bridge,  Wool.  166;  Woodman  v.  Kilboum  Manf.  Co.  1  Abb.  U.  8. 
|58;  Gibbons  v.  O^den,  9  Wheat.  1 ;  Corfleld  v.  Coryell,  4  Wash.  378:  811- 
Oman  «.  Troy  A  W.  T.  B.  Co.  11  Blatchf.  283;  Ex  parte  McNiel,  13  WalL 
M). 

17  Gibbons  v.  Ogden.  9  Wheat.  1:  GUman  v.  Philadelphia,  3  WalL 
725:  The  Daniel  Ball,  10  Wall.  563;  The  Genessee  Chief,  12  How.  443; 
U.  8.  V.  The  New  Bedford  Bridge,  1  Wood.  A  M.  498;  Corfleld  v.  Cory- 
eU,  4  Wash.  878.         , 

18  Gibbons  v.  Ogdeiup  Wbmt.  1:  New  York  v.  Mlln,  11  Pet.  147; 
Brown  v.  Maryland,  12  wlieMUp9;  Gllnum  v,  Philadelphm,  3  Wall.  737 ; 
The  James  Blorrison,  NewoHII. 

19  Pennsylvania  v.  WheelMg  &  B.  Br.  Co.  18  How.  421;  8.  G.  13 
How.  518;  works  V.  Junction  K.  B.  Co.  6  McLeui,  425;  U.  8.  v.  Duluth, 
1  DilL  469;  8.  C.  10  Amer.  Law  Beg.  N.  S.  449. 

20  The  Daniel  Ball,  1  Brown  Adm.  197;  The  Passenger  Cases,  7  How. 
283. 

21  Pennsylvania  v.  Wheeling  BlHdgt.  18  How.  421:  Gihnan  v.  Phila- 
delphia, 3  WaU.  727 ;  Marthi  v.  Ack^Blatchf .  <fe  H.  280. 

22  State  Freight  Tax  Case,  15  WaU.  279;  Boberts  v.  Skolfleld,  3  Ware, 
191. 

23  New  Tortc  v.  MUn,  11  Pet.  146;  Prlgg  v.  Commonwealth,  16  Pet.^ 
6B5;  Passenger  Cases,  7  How.  804. 

24  White's  Bank  r.  Smith,  7  Wall.  656;  MitcheU  v.  Steelman,8  Cal. 
363;  The  Martha  Washington,  15  Law  Rep.  N.  8. 22:  Fontaine  v.  Beers, 
19  Ala.  722 ;  Shaw  v.  McCandless,  36  Miss.  296. 

§  3.  Po^vers  reserved  to  8tate8.~The  mere  grant  of 
power,  \)j  the  Constitiition.  to  Congress,  is  not  per  «e,  and 
without  any  exercise  of  that  power  by  Congress,  an  abdb* 
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used  fot  pleasure  only,  is  not  within  the  inspection  laws 
of  Congress.^  A  steamboat  navigating  from  one  town  to 
another  in  the  same  State,  enga^d  exclusively  in  domestic 
commerce,  need  not  be  inspected.**  A  steamboat  employed 
in  transporting  passengers  between  ports  of  the  same  State 
is  not  liable  to  the  penalty  for  not  having  the  hull  and 
boilers  inspected  under  the  act  of  Congress  of  August  30th, 
1852. "7  Nor  4s  a  steamer  employed  in  transporting  mer- 
chandise only.  8  A  coasting  vessel  employed  in  the  trans- 
portation of  passengers  is  as  much  a  part  of  the  merchant 
marine  as  is  one  employed  in  the  transportation  of  a  cargo.^ 
A  penalty  is  provided  for  not  having  life-preservers  and 
for  not  having  the  boilers  inspected.  ^<^  More  than  six 
months  must  not  elapse  after  one  examination,  before 
another  is  made.  ^^  Vessels  under  way,  except  on  the  hieh 
seas,  are  to  be  under  the  control  of  a  pilot,  licensed  by  t£e 
inspector  of  steam  vessels.^^ 

1  Gibbons  v.  Ogden,  9  Wheat.  1:  Nellson  v.  Oarza,  2  Wood,  287;  Con- 
way r.  Taylor,  1  Black,  633 ;  Slaughter-House  Cases,  16  Wall.  68.  And  see 
Bev.  Stats,  sec.  4336. 

2  U.  S.  V.  Sunswlck,  15  Int.  Rev.  Rec.  154;  The  Brlffht  Star,  Woowl. 
273.   And  see  Bev.  Stats,  sees.  4399-4462. 

3  U.  S.  V.  Moore,  2  Bond,  34. 

4  Lac  LaBelle,  3  Biss.  313 ;  S.  C.  11  Am.  L.  Beg.  557;  16Int.  Bev.  Beo. 
86. 

5  U.  S.  V.  The  MoUie,  2  Woods,  318. 

6  The  Oconto,  ft  Biss.  463;  Oilman  v.  Fblladelphla,  3  Waffl.  T18;  The 
Bright  Star,  Woolw.  274:  Gibbons  ».  Ogden,  9  Wheat.  1;  The  Thomas 
Swan.  6  Ben.  42;  The  Sylph,  4  BlatcM.  24. 

7  The  Seneca,  I  Biss.  871. 

8  The  Propeller  Sun,  1  Biss.  378. 

9  Passenger  Cases,  7  How.  437.   And  see  Bev.  Stats,  sec.  440L 

10  The  Thomas  Swan,  6  Ben.  42;  The  Daniel  Ball,  10  Wall.  557. 

11  Virghiia  Ac.  Nav.  Co.  v.  U.  S.  Taney,  418.  And  see  Rev.  Stats,  sees. 
4463^(H). 

12  The  Bright  Star,  WooL  273;  Steamship  Co.  v.  Joliffe,  2  WalL  450. 

§  6.  Clearance  and  entry.— Congress  has  exclusive 
power  to  establish  ports  of  entry,  i  A  dearance  is  neces- 
sary for  every  vessel  sailing  on  the  ocean.^  A  vessel  is 
not  admitted  to  entry,  nor  can  her  cargo  be  admitted,  or 
unladen  in  port,  or  the  vessel  depart,  without  the  payment 
of  port  charges.8  a  discharge  of  a  cargo  into  lighters  is 
not  an  unloading  under  the  act  providing  for  landing  for- 
eign goods  in  the  day-time  and  with  a  permit.*  Coasting 
vessels  of  less  than  twenty  tons  burden  are  not  required  to 
enter  or  exhibit  a  manif  est.^  Where  articles  are  purchased 
abroad  for  equipment  of  the  vessel,  and  remain  on  ^ard 
at  her  airival,  they  need  not  be  reported  on  the  manifest.* 
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an  agent  or  partner  in  some  house  of  trade,  consisting  of 

citizens  of  the  United  States  actually  carrying  on  trade 

within  the  United  States. 

U.  S.  V.  Gillies,  Pet  C.  G.  199.  And  see  Bey.  Stats,  sec.  4133.  as  to 
ressels  owned  by  non-resident  naturalized  citizens;  see  Ibid.  sec.  4134. 

§  12.  "Wliere  to  be  registered.— Every  vessel  built 
and  owned  within  the  United  States  shall  be  registered 
at  its  home  port  ^  by  the  collector  of  that  collection  district 
which  includes  the  port  at  or  nearest  to  which  the  owner, 
or  if  there  be  more  than  one  owner,  then  the  husband  or 
managing  owner  usually  resides.^  The  registry  of  a  vessel 
in  one  State,  when  the  owner  resided  in  another,  does  not 
make  her  a  domestic  vessel  ;3  so,  where  a  vessel  was  built 
in  one  State  for  i)arties  resident  in  another  State,  her  home 
port  was  in  the  former  State  until  after  her  delivery  and 
ilrst  voyage.^  Where  the  ship*s  husband  had  his  legal 
domicile  in  one  State,  but  passed  two-thirds  of  his  time 
and  did  business  in  another  State,  the  latter  State  was  the 
proper  district  for  enrolling  and  licensing  the  vessel.^ 

1  HIU  V.  The  Golden  Gate,  Newb.  308. 

2  Hays  V,  The  Steamship  Co.  17  How.  596;  St  Lonis  v.  The  Feny  Co< 
11  Wail.  4)2;  Morgan  v.  Parham,  IS  Wall.  477:  Grapo  v.  Kelly,  Ibid. 475; 
Blancliard  «.  Tiie  Martha  Washington,  1  Cliff.  4iia;Tickell  v.  The  Loper, 
Taney,  500.  And  see  Be  v.  Statd.  8»c.  4141 ;  Collins  v.  The  Fort  Wayne, 
1  Bond,  4D1 ;  Dudley  v.  The  Superior,  Newb.  176. 

8  Thomas  v.  The  Kosciusko*  11  N.  Y,  Leg.  Obs.  38;  Tree  v.  The  In* 
dlana,  Crabbe»  497. 

4  Scott  V.  The  Plymonth,  Newb.  53;  6  McLean,  463;  Thomas  v.  The 
Kosciusko,  11 N.  Y.  Leg.  Obs.  33;  Tree  v.  The  Indiana,  Grabbe,  497. 

5  The  St.  Lawrence,  3  Ware,  211:  Hull  of  a  New  Brig,  3  LawBep; 
69.  But  see  Levering  v.  The  Bank  of  Columbia,  1  Cianch  C.  C.  152. 

§  13.  Oath,  and  forfeiture  for  false  s-wearing.— In 
order  to  the  resistrv  of  a  vessel  an  oath  shall  be  taken 
and  subscribed  by  the  owner,  or  one  of  the  owners,  before 
the  officer  authorized  to  make  such  registry,^  and  if  any 
of  the  matters  of  fact  alleged  in  the  oath  taken  pursuant 
to  the  statute  shall,  within  the  knowledge  of  the  party  so 
swearing,  be  not  true,  the  vessel,  together  with  her  tackle, 
apparel,  and  furniture,  shall  be  foneited.^  Where  one  of 
two  partners  swear  that  he  and  his  partner,  "  of  the  city 
of  New  York/*  are  the  sole  owners,  when  in  fact  his  part- 
ner is  domiciled  abroad,  the  vessel  was  held  liable  to  for* 
feiture,  although  the  statement  was  made  in  good  faith, 
and  under  a  misconception  of  the  effect  of  a  foreign  dom- 
icile.8 

1  The  Active,  Olcott,  296:  Weston  v.  Penniman,  1  Mason,  306.  And 
see  Bev.  Stats,  sec.  4142,  as  io  oath  by  officer  of  corporation.  See  Ibid, 
sec.  4130;  by  master.  Ibid.  sec.  4144;  by  foreigner,  Ibid,  sec  41iM);  bs 
agent.  Ibid.  sec.  4163. 


11  MEaiSIi>Y  AND  BMBOLLUZBT.  §§  14-16 


2  Ub  S.  V.  Gmndy,  3  Granch,  837 ;  The  Veniu,  8  Cniach.  283 ;  Tbe  Nep- 
tane.  3  Wheat.  601;  The  Fidcliter,  Deady,  641:  U.  S.  v.  The  Belndeer, 
2  Cllft.  68.   Aud  see  Rev.  Statd.  sec.  4143. 

3  Jlie  Tenus,  8  Cranch,  253. 

§  14.  Bond  on  regiBtry.— The  ship's  husband,  or  act- 
ing and  managing  owner,  together  witn  the  master  of  the 
vessel,  is  required  by  statute  to  give  a  bond,  conditioned 
that  the  certiiicate  of  registry  shall  be  used  solely  for  the 
vessel  for  which  it  is  granted:  ^  and  that  iu  case  of  the  sale 
of  the  vessel  to  a  foreigner  tlie  register  shall  be  given  up 
.on  arrival.*^  Under  the  Embargo  Act,  a  registered  vessel, 
after  giving  bonds,  was  liable  to  forfeiture  for  proceeding 
to  a  foreign  port.^ 

1  n.  S.  V.  Montell,  Taney ^47 ;  Allen  v.  U.  S.  Ibid.  118 ;  Sinnot  v.  Daven* 
port,  22  How.  227.   And  see  Bev.  Stats,  sees.  4145, 4146. 

2  Tbe  Margaret,  9  Wheat.  421 ;  The  Maria,  Deady,  100. 

3  The  William  King,  2  Wheat.  148.  And  compare  The  Short  Staple 
V.  U.  S.  9  Oranch,  55. 

§  15.  Forfeiture  for  fraudulent  registry.—Forf eit- 
nre  attaches  in  case  of  the  fraudulent  use  of  the  register.  ^ 
The  penalty  attaches  on  vessels  registered  under  acts 
passed  subsequent  to  the  original  act;^  but  the  special 
act  of  April  25th,  186i),  being  mandatory,  no  oath  was  nec- 
essary to  secure  registry,  enrollment,  and  license  of  the 
vessels  specified  therein.^  The  forfeiture  for  a  fraudulent 
registry  is  not  defeated  by  a  subsequent  sale  to  a  bonajide 
purchaser;  ^  but  where  a  vessel,  belonging  in  part  to  a  for- 
eigner, was  subsequently  sold  to  one  ignorant  of  the  fraud, 
she  was  not  subject  to  forfeiture.^  In  cases  of  forfeiture, 
the  absolute  property  does  not  vest  in  the  United  States 
until  the  manifestation  of  an  option  to  take  the  ship  and 
not  its  value,®  The  provisions  in  the  statute  as  to  forfeit- 
ure apply  to  enrolled  as  well  as  to  registered  vessels. ^ 

1  TheNeptmie,8Wheat.601;  The  Luminary,  8  Wheat.  407;  TheMar- 
ffsret,  9  Wheat.  431;  U.  S.  v.  The  Burdett,  9  Feteis,  682.  And^ee  Bev. 
Stats,  sec.  4189. 

2  The  Mohawk,  8  WaU.  566. 

S    The  Acorn,  2  Abb.  U.  S.  438. 

_4   The  Monte  Grlsto,  6  Ben.  148;  The  Florenzo,  Blatchf.  &  H.  S2:  The 
Distilled  Spirits,  11  WaU.  368. 

5  U.  S. «.  The  Anthony  Manghi,  2  Pet.  Adm.  452. 

6  U.  S.  V.  Orandy,  3  Cranch,  337. 

7  The  Acorn,  2  Abb.  U.  S.  436;  The  Mohawk,  3  WalL  666. 

§  16.  New  registry  on  sale  or  alteration.-— A  reg- 
istered vessel  sold  or  transferred  to  a  citizen  of  the  United 
States,^  or  altered  in  form  or  burden,  or  from  one  denom- 
Uiation  to  another,  shall  be  registered  anew,  otherwise  she 
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loses  her  national  character.^  To  show  that  a  vessel 
ceased  to  be  American  by  sale  abroad  it  must  appear 
that  she  was  transferred  to  a  foreigner.^  If  a  vessel  be 
sold  abroad,  and  be  repurchased  on  her  arrival  at  her 
home  port,  she  will  not  thereby  lose  her  national  charac- 
ter.'* The  sale  of  a  vessel  to  a  corporation  in  a  foreign 
country  is  a  sale  to  a  subject  or  citizen  of  a  foreign  State 
prohibited  by  the  Act  of  Congress.^ 

1  U.  S.  V.  Tho  Forrester,  Newb.  81 ;  Jobnson  v.  Merrill,  122  Mass.  153; 
U.  S.  V.  The  Uawke,  Bee,  34.  And  see  Bev.  Stats,  sec.  4159. 

2  U.  S.  V.  Willing,  4  Cranch^S,  af&rmlnff  S.  C.  1  Wash.  G.  C.  125;  S. 
C.  4  Dall.  374;  Insurance  Co. «.  Poileys,  13  Peters,  157;  Weston  v.  Pennl- 
lunji,  1  Masuii,  3Uo;  Ohl  t7.  Eagle  Ins.  Co.  4  Mason,  172;  D'Wolf  «.  Harris, 
4  Mason,  515.  And  see  Rev.  Stats,  sec.  4170;  penalty  for  neglect.  Ibid. 
sec.  41t>});  sale  to  foreigner.  Ibid.  sec.  41ii5;  registry  upon  sale  abroad* 
Ibid.  sec.  4ii>o;  upon  sale  under  legal  process,  Ibid.  sec.  4164. 

3  U.  S.  V.  Gordon,  5  Blatchf.  IS;  U.  S.  v.  Willing,  4  Grancb,  48,  it(ann> 
ing  1  Wash.  p.  C.  lid ;  S.  C.  4  DaU.  374.   And  see  Bev.  Stats,  sec.  4172. 

4  U.  S.  v.  Willing,  4  Cranch,  43.   And  see  Rev.  Stats,  sec.  4173. 

5  The  Maria,  Deady,  89.  And  see  Bey.  Stats,  sec.  4165. 

§  17.  Temporary  register  to  be  given  up.^The 

temporary  register  is  superseded  by  the  permanent,^  which 
must  issue  from  and  be  recorded  in  the  office  of  the  col- 
lector of  the  home  port  of  the  vessel.*^  A  penalty  is  pro- 
vided by  the  statute  for  neglect  to  deliver  up  a  temporary 
register  on  the  arrival  of  the  vessel  at  her  home  port.«  Ar- 
rival means  not  an  accidental  arrival,  or  one  from  neces- 
sity, but  intentionally,  as  of  one  of  the  termini  of  the 
voyage.'*  In  the  certihcate  surrendered  the  purchaser  has 
no  interest.^  The  temporary  register  is  to  be  delivered  up.o 

1  Chadwick  v.  Baker,  54  Me.  9. 

2  Blanchard  v.  The  Martha  Washington,  1  Cliff.  463. 

3  U.  S.  V.  Shackford,  5  Mason,  445;  1  Ware,  171. 

4  U.  S.  V.  Shackford,  5  Mason,  445;  1  Ware,  171;  The  Ylncennes,  21 
Law.  Bep.  616.  And  see  Bev.  Stats,  sec.  43J3. 

5  Mitchell  V,  Taylor,  32  Me.  434 ;  Gatlett  v.  Insurance  Co.  1  Paine,  594. 
See  Bev.  Stats,  sec.  4160;  transmission  of.  Ibid.  sec.  4174. 

6  The  Margaret,  9  Wheat.  421;  The  Maria,  Deady,  100. 

§  18.  Efifeot  of  registry.— The  registry  of  vessels  Is 
not  compulsory  on  the  owners.  ^  A  mortgagee  may  take 
out  a  register  in  his  own  uamc'^^  The  effect  of  registry  is 
to  confer  on  vessels  a  national  character,  and  entitle  them 
to  the  protection  of  the  national  flag;<  hence,  the  regis- 
try, enrollment,  and  license  of  vessels  are  regulated  uy 
acts  of  Congress,^  the  power  to  regulate  commerce  being 
exclusively  in  Congress.^ 

1   Davidson  v.  Gorham,  6  Cal.  343. 

3  BIhg  V.  Franklin.  2  Hall,  1. 
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J  HdOTT «.  BwfflnnMi,  16  Petevs,  2U;  Gnpp  v,  JUOy,  16  WalL  m:  Fox 
V.  Tbe  LooanJa,  Giabbe,271;  The  ICartba  WMhIngton,  U  Law.  itop.  ll. 
8.22. 

4  Moraaiiv.  Pailiam,  16  WUL  471 ;  Sffllmaii  p.  The  Troj  A  Watt  Troy 
Biidge  Co.  11  Blackf.  2W;  Heaketb  v.  Stevens,  7  Barb.  48B. 

5  Gibbons  V,  Offdeii,  9  Wheat.  1:  Willson  v.  Blackbird  C.  M.  Co.  2  Pe- 
ters. 245:  The  Ijiceiise  Cases,  5  How.  583;  Pennsylvania  v.  Wheeling 
Bridge  Co.  13  How.  519;  Slnnot  v.  Davenport,  22  How.  227;  Foster  v. 
Davenport,  22  How.  244. 

S  19.  Registry  as  evidence.— The  registry  is  only 
vnrnafacU  evidence  of  the  port  to  which  tne  vessel  be- 
lones,^bat  it  is  conclusive  that  she  was  in  a  At  state  to  be 
registered.^  If  obtained  on  the  oath  of  one,  it  is  prima 
facie  evidence  of  the  ownership  of  all ;  ^  bat  it  is  not  prima 
fade  evidence  of  the  ownership  of  a  party  named  therein.^ 
In  connection  with  other  evidence  it  is  admissible  in  favor 
of  one  claiming  as  owner ,s  but  not  to  charge  a  party  as 
owner  when  made  on  the  oath  of  another  unless  confirmed 
by  auxiliary  proof,®  as  it  may  be  shown  by  parol  that  theref 
were  other  owners,^  or  that  several  owners  are  jointly  in- 
terested, although  the  registry  is  in  the  name  of  one  only  .^ 
The  real  owner,  who  claims  as  builder,  may  show  by  pa- 
rol evidence  that  his  claim  is  well  founded,  and  tliat  the 
bnilder'ft  certificate  and  registry  and  enrollment  were 
fraudnlentljr  made  and  issued  in  the  name  of  another.^ 
It  is  condttsive  as  to  who  is  ma8ter,^<^  and  as  to  the  vessel 
insured.^^  The  presumption  that  a  vessel  belongs  to  the 
port  at  which  she  is  enrolled  is  strengthened  by  the  fact 
that  she  bears  hear  name  on  her  stern.^ 

1  Hill  9,  The  Qolden  Gate.  Newb.  Adm.  312:  The  Kary  Bell,  1  Sawy« 
135:  McAllister  V.  The  Sam  Kifkman,  1  Bond,  »9;  Tree  v.  The  Indiana* 
Crabbe,  479;  Dudley  v.  The  Saperior,  Newb.  Adm.  176;  The  Mary  Bell, 
1  flawy.  138. 

3  Ceombeey.  Mansfield,  3  Drew.  193. 

3  Stokes  V.  Came,  2  Camp.  339. 

4  RInge.  FranUin,  2  Hall,  1:  Biadbary*.  Johnson,  41  Me.  582;  Jones 
V.  Pitcher,  3  Stewt.  &  P.  135;  U.  S.  v.  Bnme,  2  WalL  Jr.  264. 

5  Brooks  V.  Mintom,  1  Cal.  481. 

6  Hoaer  v.  Bachaiuui,  16  Peters.  215;  Calais  S.  Co.  «.  Tan  Pelt,  2 
Black,  886;  Weston  r.  Penniman,  1  Mason,  306;  The  8.  O.  Owens,  1 
Wall.  Jr.  366;  U.  8.  «.  Bnme,  2  Ibid.  264;  Bas  v.  Steele,  3  Wash.  C.  C. 
381;  Scndder  «.  Calais  8.  Co.  1  Cliff.  381;  Lord  v.  Ferguson,  9  K.  H.  380: 
Sharp  V.  V.  S.  14  Johns.  201 ;  Bing  v.  Franklin,  2  Han,  1 :  Fraser  v.  Hop- 
kins, 2  Tamt.  5;  Dyer  «.  Snow,  47  Me.  254. 

7  Waltv.OibbB,4Pick.297. 

8  yi]iaIv.BiiTriIl,16Pick.401. 

9  Calais  St.  Bt.  Co. «.  Van  Pelt,  2  Black,  388;  Scndder  v.  Ctdabr  8.  R 
Co.  1  Cliff,  381iBverett  v,  CofBn, 6  Wend. 609;  Prescott  e.  Da  FbNMt 
16  Johns.  189;  Williams  v.  Merle,  11  Wend.  80. 

16   The  DnbQQne,  2  Abb.  U.  8. 20. 

11  Ohl  V.  Eagle  Ins.  Co.  4  Mason,  390;  U.  8.  v.  BarOelt,  2  Wsn,  17. 

Destt  S.  &  A.— 2. 
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12  lyadley  «.  The  Saperlor»  Newb.  176;  Steams  «.  Doe,  12  Gray,  482. 
And  see  Bev.  Stats,  sec.  4177. 

§  20.  DiBtiiiotioii  between  registry  and  enroll- 
ment.— Vessels  engaged  in  foreign  trade  are  registered, 
and  those  engaged  in  the  coasting  and  home  trade  are 
enrolled.  The  words  "register"  and  "enrollment"  are 
used  to  distinguish  the  certificates  granted.^  The  distinc- 
tion as  regards  penalties  imposed,  explained ;  ^  registry 
consists  oian  entry  in  a  book  kept  by  a  proper  public  offi- 
cer.8  The  vessel  may  change  from  registry  to  enrollment, 
or  from  enrollment  and  license  to  registry.*  The  Begistry 
Act  permits  sales  of  vessels  in  a  foreign  i)ort  or  at  sea  to 
foreigners:  but  the  Licensing  Act  prohibits  a  sale  to  for- 
eigners.^ The  act  requiring  steamers  to  have  their  names 
exhibited  on  wheel  and  puot-houses  prescribes  the  same 
penalty,  but  not  the  same  remedy  as  the  act  in  relation  to 
the  names  on  the  stern  of  vessels.^ 

1  The  Mohawk,  3  WalL  668. 

2  U.  S.  o.  The  Forester,  Newb.  81 ;  U.  S. «.  Willing,  4  Granch,  48. 

3  U.  S.  V.  The  Castillero,  2  Black,  17;  S.  0. 23  How.  464. 

4  U.  S.  V.  Shackford,  ft  Mason,  445;  U.  S.  v.  Sogers,  3  Sum.  342.  And 
see  Bey.  Stats,  sec.  4322. 


Stats,  sec.  4377. 
6  The  LeweUen,  4  BIss.  167.  And  see  Bev;  Stats,  sees.  4177, 449B. 

§  21.  Whaling  vessels.— Registered  vessels,  without 
a  ficense,  may  be  legally  emploved  on  a  whaling  voyage;  ^ 
but  without  having  surrendered  her  register,  or  taken  out 
an  enrollment  and  license,  she  is  not  an  American  vessel 
within  the  purview  of  the  Act  of  Congress  providing  for 
the  punishment  of  a  crew  for  a  revolt.^ 

1  U.  S.v.  Jenkhis,2LawBep.l46. 

2  U.  S.  9.  Bogers,  3  Sum.  342. 

§  22.  Enrollment  of  vessels.  — The  same  requhre- 
ments  and  qualiiications  and  the  same  proceedings  shall 
be  had  in  the  enrollment  of  vessels  as  are  prescxiDed  for 
the  registry  of  vessels.  ^  An  enrollment  made  on  the  oath 
of  the  master  alone  is  void,^  the  registry  being  founded  on 
the  oath  of  the  owner  and  the  identification  of  the  prop- 
erty.>  A  canal-boat,  without  oars,  mast,  or  steam  power, 
is  not  a  ship  within  the  enrollment  and  license  act,4  nor 
are  open  boats  ;fi  so,  as  regards  payment  of  the  hospital 
tax  by  seamen;  ^  but  a  sloop  of  over  fifty  tons'  burden  on 
the  Hudson  River  is  within  the  statute.  7  The  certificate 
of  enrollment  of  vessels  on  the  northern  frontier  neces- 
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saiily  engaged  in  both  foreign  and  domestic  commerce  is 
egnivalent  to  both  a  registry  and  an  enrollment.  •  An 
omission  in  the  registry  or  enrollment  of  an  American 
vessel  does  not  make  her  a  foreign  vessel— it  only  deprivea 
her  of  her  American  privileges  »  The  delivery  of  the  en- 
rollment and  license  is  not  essential  w  The  port  where  a. 
vessel  is  enrolled  or  licensed  is  her  home  port.^i 

1  The  Mohawk,  6  WaU.  566:  The  Acom,  2  Abb.  U.  8. 484;  TJ^  T^vo. 
Friends,  1  GaU.  118;  U.  S.  v.  The  Forrester,  Newb.  81:  Fox  v.  The  Lo- 
demla,  Crabbe,  271;  Slimot  v,  Pavenport,  22  How.  227.  And  see  Bev* 
Stats,  sec.  4311. 

2  IT.  S.  V.  Bartlett,  2  Ware  (Day.)  1. 
8  £x  parte  YaUop,  15  Yes.  Jr.  60. 

4  U.  S.  V.  The  Penn,  18  Int.  Rev.  Bee.  86. 

5  U.  S.  V.  An  Open  Boat,  5  Mason,  120. 

6  Buckley  v.  Brown,  3  Wall.  Jr.  199;  Martiln  «.  Acker,  Blatchf.  A  H. 
280.   And  see  Bey.  Stats,  sec.  4585. 

7  Martin V. Acker, Blatchf. AH. 280. 

8  The  Mohawk,  3  WalL  566;  U.  S.  v.  The  Forrester,  Newb.  81.  And 
see  Bey.  Stats,  sec.  4318. 

9  Fox  V.  The  Lodemia,  Crabbe,  271.  And  see  Bev.  Stats,  sec.  4319. 
ya   The  Planter,  Newb.  262.  And  see  Bev.  Stats,  sec.  4320. 

U   PickeUv.  The  Loper,  Taney,  500. 

§  23.  Rights  under  enrollment.^ The  enrollment 
confers  on  the  vessel  the  national  character  and  privi- 
leges. ^  The  enrollment  and  license  gives  the  holder  the 
right  to  sail  from  port  to  port,  to  engage  in  trade,  or  to 
carry  passengers  between  the  several  States. 2  The  valid- 
ity of  an  enrollment  or  license  does  not  depend  on  its  de- 
livery.8  The  neglect  to  enroll  a  vessel  after  sale  and  trans- 
fer does  not  denationalize  her,  but  renders  her  liable  to 
port  fees  and  tonnage  duties  in  every  port.^ 

1  Gibbons  v.  Ogden,  9  Wheat.  212. 

2  Morgan  v.  Parham,  16  Wall.  471 ;  Silllman  v.  Troyjk  West  Troy 
Bridge  Co.  11  Blatchf.  285;  State  Freight  Tax  Cases,  15  Wall.  232. 

3  Gibbons  v.  Ogden,  9  Wheat.  1;  Foster  v.  Davenport,  22  How.  244. 

4  The  Forrester,  Newb.  81. 

§  24.  XSnrollment,  of  "what  evidence.— The  enroll- 
ment of  a  vessel  is  conclusive  of  her  character  as  a  do- 
mestic vessel  at  her  home  port,^  the  situs  of  a  vessel  as 
Eersonal  property  being  at  the  port  of  her  enrollment  or 
cense;  2  DUt  it  is  not  conclusive  of  ownership  nor  of  the 
party  named  therein  as  being  master.  ^  It  is  evidence  of 
property  so  far  as  it  is  confirmed  by  auxiliary  circum- 
stances,^  and  the  place  of  enrollment  is  only  pHma  facie 
evidence  of  the  port  to  which  the  vessel  belongs.^  Steam- 
boats owned  by  citizens  of  the  United  States  may  be  en- 


25^  BBGIBTST  AKD  1ENBOLX.KSNT.  16 

rolled  and  licensed,  although  they  may  have  been  em- 
ployed in  the  rebel  service.® 

1  Tree  v.  The  Indiana.  Grabbe,  479;  Dudley  v.  The  Superior,  Newt>, 
176;  The  Troy,  Newb.  181. 

2  Morgan  r.Farham,  16  Wall.  471;  Grapo  «.  KeOy,  Ibid.  690. 

3  Jordan  v.  Toon?,  37  Me.  276 ;  Bixby  v.  Franklin  Ins.  Go.  8  Pick.  86; 
Hatch V.  Smith, 5 Mass. 42:  Golsonv.  Bonzey,6GreenL474;  U.S.v.The 
W.  F.  Johnson,  18  Leg.  Int.  334. 

4  Dyer  e.  Snow,  47  Me.  254. 

9  Hill  V.  The  Golden  Gate,  Kewb.  312,  citing  Sharp  v.  United  Ins.  Go. 
14  Johns.  201,  and  Leonard  o.  Huntington,  15  Johns.  302;  and  comment- 
ing on  Tree  v.  The  Indiana,  Crabbe,  479;  The  Albany,  4  DilL  446. 

6  Enrollment  of  Steamboats,  11  Opin.  Att.  Gen.  890. 

§  25.  License  for  coaating  trade.— The  license  of  a 
vessel  does  more  than  confer  a  national  character  on  the 
vessel.  It  is  an  aathority  to  carry  on  trade  under  the 
acts  of  Congress,  which  are  paramount  over  State  enact- 
ments. ^  It  does  not  authorize  a  vessel  to  navigate  the 
upper  waters  of  a  river,  entirely  within  the  territorial  lim- 
its of  a  State.^  A  vessel  licensed  for  the  cod  fishery  is  not 
authorized  to  engage  in  the  mackerel  fisherv,  as  they  are 
distinct  trades;  but  vessels  licensed  to  catch  cod  will  not 
be  forfeited  by  catching  mackerel,  so  long  as  the  latter  is 
incidental  merely^  and  not  the  main  object  of  the  pursuit.^ 
The  license  can  only  be  issued  to  vessels  already  enrolled.'* 
It  may  be  issued  to  steamers.^  Delivery  is  not  essential 
to  the  validity  of  a  license — it  takes  effect  from  its  date.<< 
The  navigation  of  the  waters  of  a  navigable  river  by  a 
steamboat  without  a  license  is  not  a  violation  of  the 
steamboat  acts,  unless  passengers  or  freight  was  actually 
carried.  7 

1  Gibbons  v.  Ogden,  9  Wheat.  1 :  Foster  v.  Davenport,  22  How.  244: 
Slnnot  V.  Davenport,  Jbid.227:  Silllman  v.  Hudson,  River  Br.  Co.  4 
Blatchf.  405;  Gilman  v.  Philadelphia,  3  WaU.  742;  Pennsylvania  v. 
Wheeling  Bridge  Co.  18  How.  421. 

2  Yeazie  V.  Moor,  14  How.  568. 

3  U.  S.  V.  The  Faryntha  Davis,  1  Gllff.  532;  S.  G.  3  Ware,  161,  eiplaln- 
Ing  The  Reindeer,  2  WaU.  383;  The  Nymph,  1  Ware,  257:  S.  C.  1  Sum. 
516;  The  Harriet,  1  Story,  264;  Sinnot  v.  Davenport,  22  How.  227.  The 
Xaixa,  2  GaU.  4;  The  Active  v.  U.  S.  7  Cranch.  100. 

4  Gibbons  o.Ogden,  9  Wheat.  1;  Sinnot «.  Davenport,  22  How.  227. 

6  The  Flant§r»  Newb.  262. 

7  Briscol  V.  HInman,  10  Int.  Bev.  Rec.  53;  Ellzabethport  Sc  F.  Go.«. 
XT.  &  6  Blatchf.  196;  The  Sylph,  4  Bhitchf.  24.  And  see  Rev.  Stats,  sec. 
4318. 

§  26.  Coasting  trade  defined.— Trade  is  equivalent 
to  occupation,  employment,  or  business  for  gain.^  The 
words  *' coasting  trade"  mean  the  trade  along  the  shore.^ 
Veuels  nayig^ting  from  port  to  port  in  the  same  State 
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are  in  the  coasting  trade  if  constituting  a  link  in  the  chain 
of  commerce  between  States,^  but  this  does  not  apply  to 
ferry-boats,  though  plying  between  separate  States.^  For- 
eign vessels,  owned  wholly  by  citizens  of  the  United 
States,  may  be  engaged  in  the  coasting  trade,  the  only  lia- 
bility being  that  of  paying  the  tonnage  duties  chargeable 
on  fore^n  vessels.  ^ 

1  Tlie  Nymph,  1  Smn.  516,  affliming  S.  G.  1  Ware,  257. 

2  IT.  S.  V.  The  James  Morrison,  Newb.  241 ;  U.  S.  v.  The  WUUam 
Pope,  Ibid.  256;  Stamot  v.  Davenport,  22  How.  m. 

3  IT.  S.  V.  The  James  Morrison,  Newb.  241 ;  Plckell  v.  The  L<9er, 
Taney,  500. 

4  U.  8.  V.  The  James  Morrison,  Newb.  241 ;  XT.  S.  v.  The  WUUam 
Pope,  Ibid.  256;  The  Ottowa,  Ibid.  536;  The  Planter,  Ibid.  265. 

5  Eniployment  of  Foreign  Vessels,  4  Opln.  Att'y  Oen.  69;  Ibid.  188; 

§  27.  Forfeiture  for  proceeding  on  foreign  voy- 
age.— A  licensed  vessel  is  subject  to  forfeiture  for  pro- 
ceeding on  a  foreign  voyage. ^  The  term  "foreign  voy- 
8«e**  means  a  voyage  intended  to  some  place  oeyond 
the  territorial  jurisdiction  of  the  United  States.^  but  al- 
though to  a  foreign  port,  a  voyage,  if  within  the  usual 
course  of  vessels  licensed  for  the  tlsheries,  is  not  a  foreign 
voyage.*  A  vessel  cannot  be  arrested  as  having  pro- 
ceeded on  a  foreign  voyage  until  she  is  outside  the  limits 
of  the  harbor  of  ner  port  of  departure.*  So,  forfeiture  is 
not  incurred  by  merely  dropping  down  the  bay  and  aur 
choring  at  a  customary  place,  if  no  intention  was  manir 
fested  to  commence  the  voyage,^  nor,  by  leaving  the 
whsudf  with  intention  to  go  to  sea,  while  yet  remaining  in 
the  port.^  A  coaster  cannot  be  sold  in  a  foreign  port,  un- 
less her  license  be  previously  surrendered.'^  Merely 
touching  at  or  entering  a  foreign  port  for  supplies,  or  for 
any  puipose  other  than  for  trade,  is  not  a  violation  of  the 
statute.^ 

1  The  Active  v.  XT.  S.  7  Granch,  100;  The  Besolutlon,  2  Gall.  47;  U.  S. 
V.  The  Mars,  1  OaU.  237;  The  Julia.  1  Gall.  43;  The  Eliza,  2  GaU.  7:  U. 
8.  V.  The  Paryntha  Davis,  3  Ware,  l62;  Taber  v.  U.  S.  1  Story,  1;  U.  S. 
V.  The  Hawke,  Bee,  34:  The  Friendship,  1  Gall.  45;  The  Lark,  Ibid.  55; 
The  Three  Brothers,  Ibid.  142.   And  see  Bev.  Stats,  sec.  4337. 

2  The  Lark,  1  GaU.  55;  The  Atlantic,  1  Ware,  121. 

3  The  Jobn  Martin,  2  Abb.  U.  S.  172;  The  Three  Brothers,  1  GalL 
142;  Taber  v.  TT.  S.  1  Story,  1. 

4  The  Julia,  1  GalL  48:  The  Friendship,  Ibid.  45;  The  Active  o.  U.  S. 
7  Cranch,  100,  afflnning  S.  G.  1  Paine,  247. 

5  The  Active  «.  U.  S.  7  Granch,  100,  affirmin«c  8.  C.  1  Paine,  247;  Tha 
Julia,  IQaU.  43. 

6  U.  8.  V.  The  George  Darby,  16  Law  Kep.  N.  8. 566. 

7  U.  8.  V.  The  Hawke,  Bee,  34.    And  see  Bcv.  Stats,  sec.  4325. 

8  The  Ocean  Spray,  4  Sawy.  105. 
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§  28.  Forfeiture  for  illegal  traffic— A  vessel  licensed 
for  the  coasting  trade  is  forfeited  if  she  be  employed  in  a 
trade  other  than  that  for  which  she  is  licensed. i  Any 
engagement  in  unauthorized  or  illegal  traffic,  or  any  em- 
ployment beyond  the  scope  of  the  license,  works  a  forfeit- 
ure.2  A  licensed  fishing  vessel,  touching  at  a  foreign  port, 
and  merely  taking  on  packages  to  transport  free  of  charge, 
or  merely  calling  in  at  a  foreign  port  for  wood  and  water, 
is  not  forfeited  iot  an  illegal  traffic*  So,  the  merely  hav- 
ing on  board  foreign  goods  without  exhibiting  a  manifest, 
is  not  a  cause  for  forfeiture^  A  vessel,  though  not  en- 
rolled and  licensed,  is  not  forfeited  hj  having  foreign 
goods  on  board,  if  engaged  exclusively  in  foreign  trade. ^ 
where  a  licensed  tow-boat  carried  upon  one  trip  a 
single  passenger,  it  does  not  constitute  ner  a  passenger 
boat,  needing  a  license  therefor.®  A  vessel  is  liable  to 
forfeiture  for  acts  of  which  the  owner  may  be  innocent.  ^ 
The  act  of  Congress  provides  a  penalty  for  the  transport- 
ation of  goods  of  foreign  growth  or  manufacture  across  the 
several  States.^  Although  a  licensed  fishing  vessel  is  liable 
to  forfeiture  for  carrying  goods  destined  for  another  place, 
without  a  license,  yet  the  cargo  is  not  forfeited  unless  it 
belongs  to  the  master,  owners,  or  a  mariner .^  It  is  not 
necessary  to  the  liability  to  the  penalty  that  it  should  ap- 
pear that  the  master  had  knowledge  that  the  goods  were  on 
Doard.io  The  forfeiture  is  to  apply  to  cases  where  foreign 
merchandise  is  not  included  at  all  in  the  manifest,  and  not 
when  it  was  not  legally  precise,  and  with  no  bad  faith.n 

1  IT.  S.  V.  The  Hilars,  1  Gall.  237;  The  Two  Friendfl,  Ibid.  118;  The 
Besolution,  2  GaU.  47;  The  ActivB  v.  The  U.  S.  7  Cranch.  100. 

2  The  Active  v.  The  U.  S.  7  Cranch,  100,  af&rmlng  S.  G.  1  Paine,  247; 
U.  S.  V.  The  Faryntha  Davis,  1  Cllflf.  532 ;  8.  C.  3  Ware,  161 :  The  Nymph, 
1  Ware,  257;  S.  C.  1  Story,  516;  The  Beindeer,  2  Wall.  383;  The  £liza,  2 
Gall.  4:  The  Julia,  1  GaU.  233;  U.  S.  v.  The  Hawke,  Bee,  34.  And  see 
Bev.  Stats,  sec.  4377. 

3  The  Willie  G.  11  Int.  Bev.  Bee.  117. 

4  The  America,  1  GaU.  231.  And  see  Bev.  Stats,  sees.  4351, 4393, 4355. 

5  U.  S.  V.  The  Margraret  Tates,  22  Yt.  663;  The  America,  1  GaU.  23L 
And  see  U.  S.  v.  Carr,  8  How.  1. 

6  The  Morning  Star,  4  Bls8. 62. 

7  U.  S.  V.  The  Cuba,  2  Hughes,  489. 

8  Prlestman  v.  U.  S.  4  DalL  28;  U.  S.  o.  The  Forester,  Newb.  81.  And 
see  Bev.  Stats,  sec.  4363. 

•  9   TheActive,7Granch,  100;  The  Two  Friends,  IGalL  118.   And  see 
Bev.  Stats,  sec.  4378. 

10  U.  S.  V.  Ctunr,  8  How.  1.   And  see  Bev.  Stats,  sec.  4358. 

11  U.  S.  V.  The  Missouri,  9  Blatchf .  434 ;  U.  S.  v.  The  Queen,  11  Blatchf  . 
419. 
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claim  of  title, ^  and  title  may  pass  by  delivery  under  parol 
contract/'^  and  may  be  proved  by  parol.*  The  delivery  of 
a  vessel  by  her  builder  to  an  agent,  vests  title  in  the 
principal;^  but  no  party  becomes  the  owner  of  a  vessel 
Duilt  imder  a  contract  until  the  final  completion  and  de- 
livery thereof.^  The  legal  title  and  equitable  interests  in 
a  vessel  may  be  in  different  persons,^  and  equitable  owner- 
ship may  be  shown  without  a  bill  of  sale  or  register.  7  If 
the  register  or  other  written  evidence  of  ownership  does 
not  define  the  proportions  in  which  the  owners  hold  the 
property,  they  will,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  have  equal  shares.^  A  person 
named  in  the  registry  as  owner  is  not  thereby  charged  as 
such  unless  it  is  shown  that  the  registry  was  made  under 
his  authority  or  consent  ;d  and  if  a  person  by  mistake  is 
registered  as  owner,  equity  will  correct  the  error .i'^  The 
real  owner  may  prove  by  parol  evidence  that  the  build- 
er's certificate  and  registry  and  enrollment  have  been 
fraudulently  made  andissued  in  the  name  of  another.  ^^ 

1  n.  S.  V.  Amedy,  11  Wheat.  392:  Hozey  «.  Bncban^  16  Peters,  215; 
Bas.  V.  Steele,  3  Wash.  C.  G.  381;  U.  S.  v.  Peterson,  1  wood.  &  M.  314; 
Jackson  v.  The  Julia  Smith,  Newb.  Adm.  61 :  S.  C.  6  McLean,  484;  Wea* 
ver  V.  The  S.  O.  Owens,  1  Wall.  Jr.  369;  Sharp  v.  United  Ins.  Ck>.  14 
Johns.  201. 

2  Scudder  v.  Calais  S.  Co.  1  Cliff.  370:  Merritt  v.  Johnson,  7  Johns. 
473;  Badger  v.  Bank  of  Cumberland,  26  Me.  428. 

3  Lyman  v.  Bedman,  23  Me.  289. 

4  Scudder  v.  Calais  S.  Co.  1  CUff.  370. 

5  The  Revenue  Cutter  No.  2, 4  Sawy.  143;  Andrews  o.  Durant,  11 N. 
Y.  40:  Mucklow  v.  Mangles,  1  Taunt.  318;  Stringer  v.  Murray,  2  Bam.  A 
Aid.  248;  Merritt  o.  Johnson,  7  Johns.  473. 

6  Scudder  v.  The  Calais  S.  Co.  1  Clifl.  381;  Weston  v.  Pexmiman,  1 
Mason.  306. 

7  Hall  V.  Hudson,  2  Sprague,  65. 

8  Glover  v.  Austin,  6  Pick.  209;  Ohl  v.  Eagle  Ins.  Co.  4  SEason,  172; 
Alexander  r.  Dowle,  1  Hurl.  A  K.  152;  37  £ng.  L.  &  £.  651. 

9  Scudder  v.  Calais  S.  Co.  1  Cliff.  370. 

10  Holdemess  «.  Lamport,  30  Law  J.  Ch.  489;  29  Beav.  129. 

11  Scudder  v.  Calais  S.  Co.  1  Cliff.  370. 

§  31.  O^wners  aa  tenants  in  common.— Part  own- 
ers are  not  partners,  but  they  are  tenants  in  common  of 
the  vessel.^  Each  has  a  distinct  and  separate  interest,^ 
and  may  sell  his  interest  without  the  consent  of  the  other 
part  owners.^  They  are  not  partners  without  an  express 
contract  to  that  effect.^  The  mere  fact  of  part  ownership 
does  not  raise  a  presumption  of  partnership.  ^  The  omis- 
sion of  the  specijdcation  of  the  shares  of  each  part  owner 
in  the  register  or  bill  of  sale  does  not  constitute  part  own- 
ers other  than  tenants  in  common.  <^ 
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6  Jones  V.  Sinifl,  6  Port  1S8 ;  Jones  o.  Pitcher,  8  Stewt.  A  P.  IttL 

7  The  Laich,  2  Curt  433;  Webb  v,  FeJrce,  1  Curt.  111. 

§  33.  ObligationB  of  owners.— Tbeeeneral  owner  is 
1x>mid  to  keep  the  vessel  seaworthy,  and  furnish  an  ade- 
quate number  of  persons  of  competent  skill  and  ability  to 
navieate  her,i  and  suitable  subsistence  for  the  same.^  A 
vessel  is  unsea worthy  which  is  not  manned  by  the  neces- 
sary officers  and  crew.s  In  order  to  be  seaworthy,  a  ship 
must  be  furnished  with  suitable  compasses.  In  case  of  de- 
viation in  one  of  several  compasses,  if  the  master  can  cor* 
rect  it  and  steer  the  proper  course,  the  ship  is  seaworthy.^ 
The  owner  who  is  responsible  is  the  person  who,  having 
some  kind  of  claim  or  title,  has  the  control  and  manage- 
ment of  the  vessel,  and  the  right  to  receive  her  freight  and 
eamings.fi  The  owners  of  a  whaling  vessel  are  bound  to 
account  for  any  part  of  the  net  proceeds  of  the  cargo  coming 
into  their  hands,  in  case  of  condemnation  in  a  foreign  port 
as  unseaworthy.<^  It  is  the  duty  of  the  owners,  and  of  tiie 
master  as  their  agent  in  such  case,  to  send  the  oil  home 
free  of  expense  to  the  mariners."^  As  to  obligations  of 
owners  as  carriers,  see  Cabbiebs. 

1  The  Gentleman,- Olcott,  115;  Dlzon  v.  The  Gyrus,  2  Pet.  Adm.  407  *, 
Lanahant?.  Universal  Ins.  Go.  1  Peters,  183;  The  Moslem,  Olcott.289; 
Putnam  v.  Hood,  3  Mass.  481 ;  Bice  v.  The  Folly  and  Kit^,  2  Pet.  Adm. 
420;  Silva  V.  Low,  1  Johns.  184.  But  see  Couch  v.  Steel,  3  £L  A  B.  402; 
24  Eng.  L.  &  £.  77. 

2  Foster  v.  Sampson,  1  Sprague,  182:  The  Chllde  Harold,  Olcott,  277; 
Mariners  v.  The  Washington,  iPet.  Adm.  219;  The  Harriet,  Bee,  80. 

3  The  Planter,  2  Woods,  490. 

4  Lord  V.  Goodall  N.  &  P.  S.  S.  Go.  4  Sawy.  292. 

5  Dungan  v.  Pentz,  2  Hughes,  69;  Duff  v.  Bayard,  4  Watts  ft  S.  240; 
Blanchard  v.  Freaning,  4  AUen,  118:  Howard  v.  Odell,  1  Allen,  85;  Bing 
V.  Franklin,  2  HaU,  19;  Blrbech  v.  Tucker,  2  HaU,  121:  Macy  r.  Wheeler, 
30  N.  Y.  231 :  Meyers  v.  Willis,  33  Eng.  L.  &  E.  204 ;  alnrmed,36  Ibid.  350. 

6  Joy  V.  Allen,  2  Wood.  &  M.  303;  The  Biby  Grove,  2  W.  Bob.  62. 

7  Jay  0.  Allen,  1  Sprague^32 ;  Joy  v.  Allen,  2  Wood.  &  M.  310 ;  Bishop 
r.  Shepnerd,  23  j?ick.  4%2;  Wilkinson  v.  Frazier,  4  Esp.  182;  The  Fred- 
erick, 5  C.Bob.  14. 

§  34.  Authority  of  oiT^ner.— The  owner  may  take 
control  of  the  vessel  from  the  master  at  any  time  and 
place,!  or  may  break  up  or  change  the  voyage,^  or  may 
dismiss  the  master  without  a  cause  ;3  but  if  there  is  a  par- 
ticular voyage  agreed  on,  he  cannot  dismiss  him  without 
a  cause.^  He  may  recover  from  the  officers  of  the  vessel 
the  amount  paid  for  damages,  and  this  right  is  not  preju- 
diced by  having  compromised.^  As  against  a  wrong-doer, 
he  is  prima  facie  the  owner  of  the  goods  on  board.^  He  is 
entitled  to  damages  for  injury  caused  by  a  defect  in  the 
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dock,  whether  caused  on  Sunday  or  any  other  day.''  A 
joint  owner  of  hulls  in  process  of  construction  cannot 
bind  his  co-owners  for  the  conversion  of  them  into  steam 
vessels.^ 

1  Woodborv  V.  Brazier,  48  Me.  802 ;  U.  S.  v.  Haines,  5  M&son,  372;  XT. 
8. «.  Nye,  2  Curt.  227;  U.  S>  v.  Cassedy,  2  Sum.  562. 

2  Hofbnan  v.  Yarrington.  1  Low.  171 :  Pawson  v.  Donnell,  1  GUI  A  J. 
1;  TheEUzabetIi,2Doas.io3:  The  Atalanta,  Bee,  48. 

8   "XLomtgomeTj  v.  Wliarton,  2  Pet.  Adm.  397;  S.  C.  Bee,  388. 

4  Montpromery  v.  Henry,  1  DaJL  49;  S.  C.  1  Am.  Dec.  228;  HlgglDB  v. 
jrenks,  3  Ware,  26;  The  New  Draper,  4  C.  Bob.  287. 

5  Bramion  «.  Hoel,  15  La.  An.  308. 

6  Bnmcker  v.  Molyneux,  3  Scott,  N.  B.  332 ;  8  Man.  A  G.  84. 

7  Sawyerv.  Oakman,  ILow.  134. 

8  Secor  V.  Law,  9  Bosw.  163. 

§  35.  Authority  as  agent.— A  part  owner  has  a  dis- 
tinct and  separate  mterest,  and  his  power  to  bind  another 
part  owner  is  a  question  of  authority,  i-  He  may  bind  his 
oo-owners  for  necessary  repairs  and  supplies,  but  this  au- 
thority is  subject  to  be  controlled,  modified,  or  negatived.^ 
He  cannot  bind  his  co-owners  when  they  are  present 
without  their  consent.^  The  question  whether  one  part 
owner  can  bind  another,  in  a  home  port,  without  author- 
ity, is  regarded  as  still  an  open  one.'*  His  authority  as 
agent  may  be  inferred  from  proof  of  general  agency,'^  or 
may  be  proved  by  his  acts.^  He  has  no  authority  to 
mortgage  the  share  of  another,  ?  nor  to  procure  insurance 
on  it^  nor  sell  the  share  of  another,^  without  special  au- 
thorization ;  ^  but  he  may  ratify  a  sale  of  his  interest 
when  so  made.^^  Nor  can  a  part  owner  sue  another  part 
owner  at  law.i^ 

1  Stedman  v,  Feidler,  25  Barb.  605;  McCready  v.  WoodlinU,  84  Barb. 
80;  Holcroft  v.  Wilkes,  16  Ind.  373. 

2  Elder  v,  Larrabee,  45  Mo.  580 ;  Patterson  v.  Chalmers,  7  B.  Mon.  50ft. 
8   The  Larch,  8  Ware,  28 ;  Momf  ord  v,  Nicoll,  20  Johns,  611. 

4  The  William  Thomas  v.  Ellis.  4  Harrlng.  309;  Benson  v,  Thomp- 
ion,  27  Me.  470;  Hardy  v.  Sproule,  31  Me.  71. 

5  Monroe  v.  Holmes,  5  Allen,  201. 

6  Mercliants'  Bank  v.  State  Bank,  10  WaU.  650;  Badger  v.  Bank  of 
Cumberland,  26  Me.  428. 

7  Donald  9.  Hewitt,  33  Ala.  534. 

8  Patterson  v.  Chalmers,  7  B.  Mon.  596;  Sawyer  v.  Freeman,  85  Me. 
512. 

9  The  William  Bagaley,  5  Wall.  406;  Lamb  «.  Dmsnt,  12  Mass.  54; 
Jones  V.  Sims,  6  Port.  138. 

10  Henshawv.  Clark,2Boot,103. 

11  Oriatt  V.  Sage,  7  Conn.  95 ;  Putnam  «.  Wise,  1  Hill,  234. 

,  12  Milbnm  v.  Goyther,  8  Gill,  92;  The  William  Thomas  v.  EUlS,  4 
Hairing.  809. 
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§  36.  Majority  interests.— Where  there  are  seTeial 
owners,  the  majority  in  interest  may  control  the  ressel  in 
erery  particular,  may  employ  or  dismiss  the  master  and 
crew,i  but  they  cannot  dismiss  the  master  if  he  is  also 
part  owner,  without  good  cause.^  They  may  direct  repairs 
and  supplies;  8  may  direct  employment  of  vessel^^  or 
change  the  employment,"  and  may  compel  a  surrender  of 
the  vessel  to  them  when  they  desire  she  should  be  engaged 
in  commerce.^  They  may  bind  all  the  owners  in  the  pur- 
chase of  the  outfit  for  a  lishin^  voyage.  ^  Part  owners  in 
possession  are  authorized  to  bmd  the  other  part  owners 
for  proper  repairs  and  necessary  outfits,^  unless  expressly 
provided  against.^ 

1  The  Marengo,  1  Low,  52;  Tunno  v.  The  Belsioa,  5  Am.  Law  Beg. 
406:  Ward  v.  BuckmaD,  36  N.  Y.  26;  Gould  v.  Stanton,  18  Conn.  12;  Tae 
Wmiam  Bagaley,  6  WalL  406. 

2  Loring  v.  Blsley,  7  CaL  24;  The  See  Beater,  1  Dod.  22;  The  New 
Dniper,4  C.  Bob.  287.   But  see  The  Joban  v.  Slegiiuiiul»£dw.  Adm. 2f& 

3  Beven V.Lewis, 2 Falne, 202. 

4  Gould  V.  Stanton,  16  Conn.  12. 

5  Hall  V.  Thing,  23  Me.  461. 

6  Sottthworth  «.  Smith,  27  Conn.  8S5.  And  see  The  Qrleaas  ».n«* 
bus,  10  Peters,  183;  Tuuns  v.  The  Betdna,  6  Am.  Law  B.  40ft. 

7  HaUv.  Thing,  23  Me.  461. 

8  The  Larch,  3  Ware,  31;  Mnmford  v.  NicoU,  20  Johas.  811;  8.  O.  4 
Johns.  Gh.  622;  Doddington  v.  HaUet,  1  Yes.  Sr.  497;  £x  parte  Tosng,  2 
Ves.  A  B.  242.  | 


§  37.  Minority  rights.— Where  there  are  soTeral  part 
owners,  the  owners  ol  the  lesser  shares  may  compel  se- 
curity to  be  given,  to  the  amount  of  their  respective  shares 
before  the  vessel  proceeds  on  her  voyage,  ^  to  double  the 
amount  of  such  shares,^  but  they  cannot  exact  bonds  to  cov- 
er the  indebtedness  of  the  vessel,  nor  to  indemnify  them 
against  loss  in  her  future  employment.^  If  a  part  owner 
does  not  prohibit  the  voyage,  or  expressly  notify  that  he 
would  not  be  responsible  for  the  expenses  of  the  outfit,  he 
will  be  liable  for  his  proportion  of  the  same,^  and  will  be 
deemed  to  have  consented  unless  he  expresslv  prohibits 
the  voyiM^.^  H.e  is  entitled  to  the  possession  of  the  vessel 
when  leit  by  the  ship's  husband  in  an  imsafe  position.* 
He  is  not  entitled  to  compensation  for  the  use  of  his  part 
of  the  vessel  during  the  voyage.*^ 
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3  Fox  «.  The  liOdemla,  Grabbe,  271 ;  The  Ifareogo,  1  Spngae,  MB. 
J   Tlie  Ocean  Believe  Ben.  298. 

4  The  lUrengo,  1  Low,  M;  S.  G.  1  Spngae  JOT;  BCaejr «.  De  Wolf»  3 
Wood.  ^  M.  204;  jDavfs  V.  Johiiston,4  Slm.^9;  Helme  v.  smith,  6  Moore 
*  P.  744;  7  Biog.  706;  WiHings  v.  Blight,  2  Pet.  Adm.  288. 

5  Holmes  v.  Bigelow,  8  Desaos.  497 ;  ChiiBtle  v.  Cndg,  2  Mer.  187 :  Zla> 
vis  V.  Johnson,  4  Sim.  589. 

6  TheOoeMi,lSiiragne,635. 

7  The  Harengo,  1 I40W,  52;  Anonymons,  2  Chan.  Cas.  86;  WiUInga  v. 
BU8!ht,lPet.Alni.288. 

g  38.  Qen9raX  llabilitjr  of  ownen.— The  owaen  are 
responsible  for  all  the  obligations  of  the  master,  ex  cou' 
tractu,  to  the  full  amount;  but  for  his  obligations,  ex  de- 
licto, they  are  not  liable  beyond  the  ralue  of  the  vessel 
and  freight,  or  of  their  interest  in  the  ship  and  cargo.  ^ 
The  fact  that  a  person  appears  upon  the  register  as  owner 
is  not  conclusive  of  his  liability  for  acts  done  by  the  mas- 
ter within  the  scope  of  his  general  authority;  ^  but  from  it 
may  be  inferred  that  he  emploved  the  person  in  charge  of 
the  vessel.^  The  party  who  nolds  himself  out  as  owner  of 
the  vessel  registered  in  his  name,  is  responsible  as  owner, 
altihoogh  he  may  hold  the  legal  title  to  secure  him  for 
money  loaned.^  The  real  owners  are  liable,  though  their 
names  do  not  appear  on  the  register .^  Repairs  and  sup- 
plies at  the  request  of  the  owner  are  presumed  furnished 
on  his  personal  credit.  ^  The  presumption  is  that  the  ves- 
sel is  navigated  for  the  benefit  of  the  owners,  and  at  their 
charge.7  The  owners  are  liable  for  all  contracts  made  by 
the  master  in  the  usual  course  of  the  business,  but  not 
otherwise,  unless  they  assent.  ^  Every  maritime  hypothe- 
cation imports  a  personal  liability.^  An  aeent  employed 
by  Hie  owners  of  a  whale  ship  to  fit  her  for  sea  cannot 
bmd  the  owners  by  making  a  negotiable  note  or  accepting 
a  bill  of  exchange  in  their  names.  i<>  When  two  persons 
are  joint  owners,  and  one  gives  a  note  in  their  joint  name, 
the  other  party  being  aware  of  it  and  making  no  dissent, 
he  cannot  repudiate  it  after  buying  out  the  share  of  the 
otiier.u  After  a  ship  has  been  htted  up  for  a  theater,  the 
owners  are  still  liable  for  the  materials  furnished. ^^  if  a 
charee  be  made  to  the  ship  and  owners,  they  are  all  liable, 
whe^er  known  or  unknown.^ 
See  Liens. 

1  The  Beheeca,  1  Ware,  188;  Stinson  r.  Wyman,  3  Ware  ODay.)  172; 
Icif  «.  Allen,  2  Wood.  A  M.  318:  Porter  v.  Andrews,  7  Johns.  800;  Bim- 
say  «.  Allegre,  12  Wheat.  611 ;  Thomas  «.  Osbom,  19  How.  88.  And  see 
Ber.  Stats,  sec.  4283. 
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3  Meyen «.  Wfllls,  SS  Eng. L.  A  E.204:  M  I<LI80;  HMkwoodv.  JjnSU 

17  Com.  B.  124:  Mackenzie  «.  Pooley,  M  Eng.  L.  ft  £L  486;  Bnas  v.  UUt- 
land,96Ibid.22L 

8   Hiblis  V.  Boas,  Law  Bep.  1  Q.  B.  034. 

4  Tacker  v.  BniBngtpn,  15  Haas.  479:  Starr  v.  Tucker,  2  Conn.  215: 
Lord  V.  FereoBon,  9  N.  H.  380;  Ex  parte  jliachel,  1  Bose,  447:  questioned 
in  Dugan  v.  rentz,  2  Hughes,  09.  See  Webb  v.  Pelrce,  1  Curt.  112.  ex- 
plaining Dry  o.  Boswell,  1  Camp.  829;  Skolfield  o.  Potter,  2  Ware,  892. 

5  The  Mary,  1  Mason,  867 ;  Macy  v.  De  Wolf,  8  Wood.  &  M.  193 ;  Cuy- 
ler  V.  Ferrill,  2  Story,  47;  City  Bank  v.  Nantucket  S.  B.  Co.  Taney,  60; 
Hussey  v.  Allen,  6  Mass.  163:  James  v.  Bixby,  11  Mass.  84;  Muldon  v. 
Whitlock,  1  Cow.  290 ;  Cox  v.  Beid,  1  Car.  &  P.  602 ;  Thompson  v.  Finden, 
4  Car.  A  P.  158;  Stewart  v.  Hall.  2  Dow.  29;  Beed  v.  White,  5  Esp.  122; 
Ex  parte  Blane,  2  Bose,  91;  Baldney  v.  Bltchle,  1  Stark.  838;  CurlinjK  v. 
Bobertson,  7  Man.  &  6. 336;  Nostra  Signora  de  los  Dolores,  1  Dod.  2M; 
Boucher  v.  Lawson,  Hardw.  85. 

6  The  Mary  Bell,  1  Sawy.  138;  HUl  o.  The  Golden  Gate,  Newb.  806. 

7  Blackstock  v,  Leidy,  19  Pa.  St.  335. 

8  Mackey  v.  De  Blanc,  12  La.  An.  377;  Davis  v.  Marshall,  4  Earring. 
84;  Nichols  v.  De  Wolf,  1  B.  1. 277;  City  Bank  v.  Nantucket  Steamboat 
Co.  2  Story ^49:  Edwards  v.  Sherratt,  1  East,  604;  Johnstone  v.  Usbome, 
11  AdoL  &  £.  549;  Edwin  v,  Naumkeag  S.  G.  Co.  1  Cliff.  830;  Hewett «. 
Buck,  17  Me.  147;  The  Paragon,  1  Ware,  822. 

9  Oreelyv.  Smlth,8Wood.ftM.249;  De  Sirro  «.  Bolt,  2  GalL  462. 

10  Taber V.Cannon, 8 Met. 456. 

11  Newell  O.Nixon,  4  WalL  572. 

12  Franklin  v.  Pendleton,  8  Sand.  572. 

18  MUno.  Spino]A,4Hill,177.  But  see  Jones  «.  Blum,  2  Bleli.  475. 

g  39.  Liability  for  advances.— The  owners  are  lia- 
ble for  money  advanced  to  the  master  in  a  foreign  port; 
bnt  not  unless  advanced  expressly  for  the  necessary  use 
of  the  vessel;  ^  but  in  the  case  of  a  chartered  vessel  the 
burden  is  on  the  claimant  to  show  that  the  advances  were 
on  the  account  of  the  owner.^  They  are  not  bound  for  the 
subscription  of  the  master  to  a  volunteer  displayer  of 
lights  in  a  dangerous  locality.* 

1  Fox  V.  Holt,  4  Ben.  293 ;  The  Harriet,  Olcott,  229 ;  Bocher  v.  Busber, 
1  Stark.  27;  Thacker  v.  Moates,  1  Mood.  &  B.  79. 

2  Bass  V.  O'Brien,  12  Gray,  477. 

8   Strong  9.  Saunders,  15  Mich.  839. 

40.  Liability  for  repairs.— The  owner,  as  well  as  the 
master,  is  liable  for  repairs:  ^  not  only  for  necessary  re- 
pairs, but  such  as  are  nt  and  proper.^  The  party  in  pos- 
session is  liable  for  repairs,  and  not  the  mere  agent  oithe 
owners.*  Being  present  when  the  work  is  done  and  giving 
directions  about  it  is  evidence  of  liability  for  repairs.^  He- 
pairs  done  in  joint  names  create  a  joint  liability.^  The 
owner  of  a  chartered  vessel  is  not  liable  for  repairs,  if  the 
vessel  was  warranted  to  be  kept  sound  during  the  voyage.* 
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1  ICaraaand  «.  Webb,  16  Johns.  96 ;  Webb  «.  Fierce,  1  Onrt.  113;  Jen^ 
Btags  V.  Griiatbs,  1  Byaa  A  M.  42. 

2  Webster9.Seekamp,4Baim.  AAld.S52. 

3  01d*«.EaffleIii8.Go.4Ma8on,891;l>imcaii8(m«.MclAre.4BaILM6, 
overrnlliur  Murffatroyd  v.  Crawford,  3  DaU.  481.  And,  see  WegaAqret «. 
Bagebo^.  7  JcOuis.  808:  Leonard  v,  Hnnttaigton,  16  Jobne.  296;  Gbam^ 
plin  9.  Bauer,  18  Johns.  ~~ 


4  TIbbaldv.Wood,  IFost.  AF.287. 

5  Oleadoa  V.  Thickler,  Holt,  586. 

6  GampbeUv.  TheADmomac,  Bee,  124. 

§  41.  Liability  for  supplies.—The  owners  are  prima 
facie  liable  for  supplies,^  subject,  however,  to  rebuttal  by 
evidence  of  credit  having  been  given  to  others.^  Their 
liability  is  not  affected  by  the  fact  that  the  master  pur- 
chased in  a  neighboring  port.  ^  Whoever  supplies  a  vessel 
with  necessaries  has  a  triple  security — the  master,  the 
vessel,  and  the  owners;  ^  and  he  is  not  obliged  to  inquire 
whether  the  person  in  charge  as  master  or  agent  is  nght- 
fully  in  possession.^  Necessity  for  the  supplies  may  be 
inferred  from  the  circumstances.^  They  are  liable  for 
supplies  at  the  home  port  unless  it  be  shown  that  the  mas- 
ter had  no  authority,  and  that  the  parties  had  knowledge 
of  such  want  of  authority;  7  but  if  one  acts  against  tne 
wishes  of  the  others  they  are  not  liable.^  Newspaper 
notices  not  signed  are  too  vague  to  give  notice  of  want 
of  authority.^  They  are  liable  for  a  chronometer  if  it  was 
reasonably  fit  and  proper,  although  not  part  of  the  apparel 
and  furniture  of  the  vessel.i^  When  particular  authority 
is  given  to  the  master,  the  owner  is  liable  for  supplies,  al- 
though the  master  is  owner  for  the  voyage. ^i  A  part 
owner,  not  publicly  known  as  such,  is  not  liable  in  per- 
sonam for  supplies.  13 

1  Macy  V.  DeWolf,  3  Wood.  &  M.  200 ;  The  Swallow,  Olcott,  338 ;  The 
Nestor,  1  Sum.  73;  Cox  v.  Beid,  1  Gar.  &  P.  602:  Halsall  v.  Qrlfflths, 
Ibid.  679;  Jennings  v.  Orilfiths,  1  Byan  &  M.  42;  Blch  v.  Goe,  Cowp.  636; 
Webb  r.relrceTTCurt.  112;  Skolfleld  r.  Potter,  2  Ware  (Dav.)  3%. 

2  Cox  V,  Beid,  1  Gar.  &  P.  602;  Jennings  v.  Griffiths,  Byan  &  M.  42: 
Abbott  V.  Baltimore  &  B.  S.  P.  Go.  1  Md.  Gh.  542;  Macy  v,  D'Wolf,  3 
Wood.  &  M.  200;  Post  v.  Kimberly,  9  Johns.  470. 

8   Kenzel  v.  Kirk,  37  Barb.  113. 

4  BiGh  V.  Coe,  Cowp.  639;  Ex  parte  Bland,  2  Bose,  91;  Zacharie  v. 
Kirk,  14  La.  An.  433;  Phillips  v.  Tapper,  2  Pa.  St.  323. 

5  The  Lehigh  V.  Knox,  12  Mo.  508. 

6  Whltten  v.  Tlsdsde,  43  Me.  451 ;  Ford  v.  Crocker,  48  Barb.  142. 

7  PreYOStv.Patchin,9N.Y.235. 

8  King  v.  Lowry,  20  Barb.  532. 

9  Saxton  V.  Bead,  Hill  &  D.  323. 

10  Bliss  V.  Bopes,  9  Allen,  339. 

11  Mayo  V.  Snow,  2  Curt.  102;  S.  C.  7  Law  B.  N.  S.  49S. 

12  Dogan  v,  Peutz,  2  Hughes,  66. 
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§  42.  Iiiability  for  seaman's  wages.— The  owners, 
though  not  named  in  the  shipping  articles,  ^  are  liable  f(» 
seaman's  wages. ^  The  party  in  possession  is  liable,  and 
not  the  mere  agent  of  the  oMmers.^  The  owner  of  a  fish- 
ing vessel  is  liable  for  the  wages  of  the  cook.^ 

1  Bronde  v.  Hay^n,  Gllp.  692,  distipguishlng  Hussey  v,  Allen,  6 
Mass.  163. 

2  Webb  V.  Peirce,  1  Curt.  104;  Flaherty  v,  Doaae,  1  Low.  149;  Har- 
ding «.  Gaither,  12  Gush.  307. 

3  Ohl  V.  Eagle  Ins.  Co.  4  Mason,  894;  Wendover  v.  The  Hogeboom,  7 
Johns.  308;  Leonard  v.  Huntington,  15  Johns.  298;  Ghamplin  v.  Butler, 
18  Johns.  169;  2  Black,  385;  Duncanson  v.  McLure,  4  Dall.  $08,  overruling 
Murgatroyd  v.  Crawford,  3  Dall.  491. 

4  Harding  v.  Souther,  12  Cush.  307. 

§  43.  Liability  for  negligence.— Owners  are  liable 
to  co-owners  for  want  of  ordinary  care  in  the  selection  of 
a  master.  1  They  are  liable  to  third  parties  for  loss  or 
damage  by  the  fault  or  neglect  of  the  master,'-*  as  by  neg- 
lect to  provide  tackle,  apparel,  and  furniture  required  by 
law,8  although  the  whole  vessel  is  chartered,  unless  the 
charterer  engage  the  master  and  crew.*  The  owners  are 
liable  for  the  carelessness  or  unskillf ulness  of  the  master, 
which,  by  the  common  law,  nothing  but  the  act  of  God, 
or  of  the  common  enemy,  or  of  the  party  complaining, 
can  excuse  ;5  for  the  breaking  down  of  a  wharf,  when  the 
master  was  forbidden  to  discnarge  there. ^  If  the  master 
negligently,  and  contrary  to  due  course  of  navigation, 
drops  his  anchor  and  injures  a  telegraph  cable,  he  is  lia- 
ble." The  owners  of  a  steamboat  suffering  water  to  be 
lower  than  the  flue,  are  liable  for  resulting  damage  ;8 
also,  if  they  do  not  employ  licensed  engineers ;  ^  they  are 
liable  for  damage  from  negligence  of  the  pilot  and  engi- 
neer.i<* 

And  see  Cabbieb. 

1  Joy  V.  Allen,  2  Wood.  &  M.  303. 

2  The  Waldo,  2  Ware,  (Dav.)  161 ;  Fatten  v.  Magrath,  1  Bice,  162. 

3  England  v.  Gripon,  15  La.  An.  304. 

4  Purvis  V.  Tunno,  1  Brev.  259;  S.  C.  2  Amer.  Dec.  664. 

5  Dnsar  v.  MuraatToyd,  1  Wash.  G.  G.  13;  The  Niagara  v.  Cordes,  21 
Bow.  7;  Stone  v.  Itetiand,  1  Wash.  G.  C.  142;  Brown  v.  The  D.  S.  Gaffe. 
1  Woods,  40i.  ^ 

6  Vose  V.  Allen,  3  Blatchf .  289.  And  see  The  Ottowa,  1  Brown  Adm. 
156;  The  Empire  State,  Ne  jrb.  541. 

7  Submarine  Tel.  Co.  v.  Dickson,  15  Com.  B.  N.  S.  798. 

8  McMahon  v.  Davidson,  12  Minn.  357. 

9  McMahon  v.  Davidson,  12  Minn.  357.  . 
10   Sherlock V. Ailing, 98 U.S. 99. 
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§  44.  Iiiability  for  misoondnct  of  m^ister  and 

crew.— The  owners  are  liable  for  the  mlaconduct  of  the 
master  to  third  persons,^  for  the  conduct  of  the  master 
and  crew  on  the  execution  of  the  business  on  which  they 
are  engaged,  but  not  if  the  master  exceeds  his  authority 
or  violates  orders.^  The  owners  of  a  privateer  are  liable 
for  injury  done  by  master  and  crew,  but  not  for  a  pirati- 
cal or  unauthorized  seizure  and  spoliation. >  The  own- 
ers of  a  vessel  engaged  in  salvage  services  are  liable  for 
the  misfeasance  of  the  master  and  crew,  and  for  negli- 
gence in  the  performance  of  their  duties.*  They  are  lia- 
ble for  the  torts  of  the  master,^  as  in  shipping  a  minor,  a 
fugitive  from  another  vessel.^  They  are  liable  for  the 
willful  and  malicious  acts  of  the  master  done  in  the 
course  and  scope  of  his  employment,  but  not  for  crimes  so 
committed; 7  for  damages  by  collision,  though  the  ship 
was  in  charge  of  a  pilot  at  the  time.^ 

1  Joy  V.  Allen,  2  Wood.  &  M.  303. 

2  Dias  V.  The  Bevenge,  3  Wash.  262;  Ralston  v.  The  State  Bights, 
Crabbe,  22:  Sunday  v.  Gordon,  Blatchf.  &  U.  569;  McGoire  v.  The 
Golden  Gate,  McAU.  104. 

3  Dias  V.  The  Revenge,  3  Wash.  262;  L'Invlncible,  1  Wheat.  238:  The 
Anna  Maria,  2  Wheat.  327;  The  Amiable  Nancy,  1  Paine,  111;  S.  C.  3 
Wheat.  546:  Talbot  v.  Three  Bri<:|:gs,  1  Dall.  Ki\  Del  Col.  v.  Arnold,  3 
DalL  333:  S.  C.  Bee,  5;  Gibbs  r.  Two  Friends,  Bee,  416:  San  Juan  Bap- 
tlsta,  5  Q.  Bob.  33;  The  Earasan,  Ibid.  291 ;  Die  Fire  Darner,  Ibid.  357. 
And  see  Pbizb. 

4  Dlasv.  The  Bevenge,  3  Wash.  C.  C.  262:  The  Mullhouse  12  Law 
Bep.  N.  S.  276:  The  Amiable  Nancy,  3  Wheat.  546;  Nostra  Slgnora  de 
los  Dolores,  1  Dod.  290;  The  Dundee,  1  Hagg.  Adm.  103.  And  see  Sal- 

VAOS. 

5  Dean  v.  Angus,  Beej869:  Balston  v.  The  State  Bights,  Crabbe,  45; 
Dias  V.  The  Bevenge,  3  Wash.  G.  G.  262;  McGuire  v.  The  Golden  Gate, 
MCA1L106. 

6  Sherwood  «.  Hall,  3  Sum.  127. 

7  Andrews  v.  Essex  F.  &  M.  Ins.  Go.  3  Mason,  26 :  Coffin  v.  The  New- 
buryport.  Mar.  Ins.  Co.  9  Mass.  446 :  Balston  v.  The  State  Bights,  Crabbe, 
22;  Hazard  V.  Israel,  1  Blnn.  241;  McMahon  v.  Davidson,  12  Minn.  857; 
Lyons  V.  Martin,  8  Adol.  &  £.  512;  McManus  v,  Crlckett,  1  East,  106; 
Anonymous,  1  Ld.  Baym.  739;  Jones  v.  Hart.  2  Salk.  441 ;  Mlddleton  v. 
Fowler,  i  Salk.  282;  Qoarman  v.  Burnett,  6  Mees.  &  W.  499;  Bowcher  v. 
Nordstrom,  1  Taunt.  568. 

8  Bnssy  V.  Donaldson,  4  Dall.  206.  And  see  Collision'. 

§  45.  Zaimitation  of  liability  of  owners.— The  act 
of  Congress  limiting  the  liability  of  ship-owners  is  not 
retrospective;  ^  it  applies  to  torts  alone,  and  does  not  apply- 
to  breach  of  contract  arising  from  unseaworthiness  oi  the 
vessel;  ^  it  applies  to  injuries  of  the  person  as  well  as  to 
property  ;<  to  loss  by  fire,^  to  embezzlement,  loss,  damage, 
or  injury  incurred,  occasioned,  or  done  without  their  priv- 
ity, to  the  amount  of  their  interest  in  the  vessel.^   In 
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cases  of  collision,  the  time  of  the  vahiation  id  jnst  before 
the  tort,  and  it  is  not  lessened  by  the  ship  being  under 
mortgage.^  The  owners  are  not  liable  for  the  barratry  of 
the  master  and  crew,  beyond  the  sum  mentioned  in  the 
charter  party.?  The  act  does  not  apply  to  vessels  naviga- 
ting the  upper  waters  of  the  Mississippi. 8  The  provisions 
of  the  act  are  applicable  to  vessels  running  from  port  to 
port  in  the  same  State,  carrying  merchandise  and  p&s- 
sengers  destined  to  foreign  States.^  The  word  •*  privity  ** 
means  some  fault  or  neglect  in  which  the  owner  of  the 
vessel  personally  participates;  and  " knowledge "  means 
some  personal  cognizance.  ^^^  The  exception  in  the  statute 
as  to  canal-boats,  barges,  and  lighters  does  not  include 
vessels  used  on  the  great  lakes.  ^^  Their  liability  may  be 
discharged  by  surrendering  and  assigning  the  vessel  and 
freight  to  trustees  for  the  oenefit  of  the  parties  injured, 
and  if  the  vessel  be  totally  lost,  the  owners  are  dis- 
charged.i2. 

1  Kelley  9.  Kelso,  5  Ohio  St.  196.   See  Bev.  Stat.  sec.  4283. 

2  Matter  of  Sinclair,  8  Am.  Law  Beg.  206;  Naylor  v.  Baltzell,  Taney, 
fi5;  Sutton  V.  Mitchell,  1  Term  Bep.  18. 

3  The  Epsllon,  6  Ben.  378. 

4  Walker  v.  Transportation  Go.  3  Wall.  150;  Matter  of  Prov.  &  N.  T. 
8.  S.  Co.  6  Ben.  124;  Moore  v.  American  Transp.  Co.  24  How.  1. 

5  Moore  p.  American  Transp.  Co.  24  How.  1;  The  Epsllon,  6  Ben. 
378;  Norwich  Co.  v.  Wright,  13  Wall.  104:  Allen  v,  Mackay,  1  Sprague, 
219;  The  City  of  Norwlchtl  Ben.  89:  Schleflelino. Harvey, 6  Johns7i70; 
The  Niagara  V.  Cordes,21  How.  26;  U.  S.  v.  The  Mollle,2  Woods,  318; 
The  Harrison,  2  Abb.  U.  S.  89;  The  Bebecca,  1  Ware,  188. 

6  Walker  v.  Boston  Ins.  Co.  14  Gray,  288;  Spring  o.  Haskell,  14  Gray, 
303.   See  Collision. 

7  Campbell  v.  The  Alknomac,  Bee,  124;  Stlnson  v.  Wyman,  2  Ware 
(Dav.)  172. 

8  The  War  Eagle,  6  Biss.  364.  And  see  Moore  «.  Americaa  Transp. 
Co.  24  How.  1. 

9  Lord  V,  Goodall,  N.  &  P.  S.  S.  Co.  4  Sawy.  292. 

10  Lord  V.  Goodall,  N.  &  P.  S.  S.  Co.  4  Sawy.  292. 

11  Moore  v.  American  Transp.  Co.  24  How.  1. 

12  Norwich  Co.  v,  Wright,  13  WalL  118;  Cannan  v.  Meabnm,  12  Bing. 
243,  distingoished. 

§  46.  "When  not  liable.—A  ship-owner  is  not  liable 
personally  for  work  done,  unless  done  by  his  order  or 
upon  his  credit.^  The  general  owners  are  not  liable  when 
the  vessel  is  in  the  employ  of  a  charterer,^  unless  the  sup- 
plies were  ordered  by  them,^  nor  for  wharfage.*  The  gen- 
eral owners  are  not  liable  when  the  vessel  is  let  to  the 
master  on  shares,  he  to  victual,  man  her,  etc.  In  such 
case  the  master  alone  is  responsible  for  supplies.^  So  the 
owners  of  a  steamboat  are  not  liable  if  the  steward  was 
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fmder  contract  to  board  the  officers  aud  crew  at  a  certain 
price.^i  They  are  not  liable  if  special  credit  was  fsiven  to 
one  of  their  number.'^  Their  liability  is  discharged  by 
giving  a  note  of  a  part  owner  which  was  accepted.^*  The 
general  owners  are  not  liable  for  supplies  if  they  were  fur- 
nished on  the  personal  credit  of  the  niaster,^  but  the  pre- 
sumption of  law  is  that  they  were  furnished  on  their 
credit. ^0  Where  the  supplies  were  not  necessary,  the  mas- 
ter had  no  authority  to  pledge  the  credit  of  the  owners  :^i- 
so  with  regard  to  supertiuities  and  luxuries.^  When  the 
carriage  of  money  is  a  perquisite  of  the  master,  the  own- 
ers will  not  be  liable  as  a  common  carrier. ^s  So  in  case  of 
embezzlement  of  goods  when  the  master  took4;he  freight 
and  conmiissions  to  himself  .^^  The  owner  of  a  mere  legal 
title  is  not  liable  for  debts  contracted  by  the  master.^^ 
The  relation  between  the  master  and  the  owners  is  not 
such  that  they  become  liable  as  acceptors  of  a  bill  of  ex- 
change drawn  on  them  for  supplies.^^  They  are  not  liable 
for  the  acts  of  a  pilot  not  selected  by  them,  but  received 
in  obligation  to  a  requisition  of  law.^^? 

1  HIppard  V.  The  Cadwalader,  6  Fa.  L.  J.  473 ;  Leonard  v.  Huntliigton, 
15  Johns.  302;  Jennings  v.  Grifflttis,  Byan  &  M.  4J. 

2  Ferry  9.  Osborne,  5  Pick.  422. 

3  Webb  V.  Pelrce,  1  Curt.  104,  reversing  S.  G.  1  Sprague,  192;  Urann 
V.Fletcher,  1  Gray,  125:  Baker  v.  Hucklns,5  Gray, 5%;  Thompson  o. 
Snow,  4  areenL264;  Catier  v.  Thurlo,  20  Me.  213;  Williams  v.  Williams, 
23  He.  17;  Sproat  9.  Donnell,  26  Me.  185;  Hooston  v.  Darling,  16  Me.  413; 
Leonard  v.  Hmitlngton,  15  Johns.  298:  Reynolds  v.  Toppan,  15  Mass. 
370;  Taggard  v.  Loring,  16  Mass.  33(i;  Mtnter  v.  Holmes,  10  Met.  402; 
Ferry  vTOsbome.  5  Pick.  422;  Cutler  v.  Winson,  6  Pick.  835;  Thompson 
V.  Hamilton,  12  Pick.  425;  Frazer  v.  Marsh,  13  li^ast,  238;  Beeve  v,  Davis, 

1  AdoL  &  £.  312. 

4  Fhlladelphla  v.  Naglee,  1  Ashm.  37. 

6  Webb  v.Peirce,  1  Curt.  107;  Skolfield  v.  Potter,  2  Ware  (Dav.)  895; 
and  see  The  Nathaniel  Hooper,  8  Sum.  575;  Sproat «.  Donnell,  26  Me. 
185:  Cutler  v.  Winsor.  6  Pick.  335:  Tucker  v.  Stinson,  12  Gray,  487: 
Cutler  V.  Thurlo, 20  Me. 313;  The  H.  B.Foster, 3  Ware,  165;  Taflmird 
V.  Loring.  16  Mass.  336;  Emery  v.  Hersey,  4  Mo.  407;  Manter  v.  Holmes. 
10  Met. 402:  Perry  v.  Osborne,  5  Pick.  422:  Thompson  v.  Hamilton,  12 
Pick.  428;  Thompson  r.  Snow,  4  Me.  264:  The  Horace  E.  Bell,  3  Ware, 
237;  The  Bowd'tch,  3  Ware,  73;  Fox  v.  Holt,  4  Barn.  290;  Mayo  v.  Snow, 

2  Curt.  lOi;  Flaherty  v.  Doane,  1  Low.  14J;  Dry  v.  Boswell,  1  Curt.  329; 
Winsor  V.  Cutts,  7  Me.  261. 

6  Ernst  v.  The  Brooklyn,  22  Wis.  649. 

7  Siacy  v.  De  Wolf,  3  Wood.  A  M.  200 ;  Curling  «.  Bobertson,  7  Man. 
A  G.  336;  Jennings  v.  Grlffltlis,  Byan  &  M.  42;  Leef  v.  Goodwin,  Taney, 
460;  James  v.  Blxby,  11  Mass.  34. 

8  French  V.  Price,  24  Pick.  13. 

9  The  Fortitude,  3  Sum.  228;  United  Ins.  Co.  v.  Scott,  1  Johns.  106: 
Walnwrlgbt  v.  Crawford,  3  Yeates,  131;  4  Dall.  225:  Philips  v.  Ledley,  1 
Wash.  C.  C.  226;  James  v.  Blxby,  11  Mass.  34;  Gladlng  v.  George.  8 
Grant,  2 JO;  Merwin  v.  Shaller,  16  Conn.  489;  Leddo  v.  Hughes,  15  lU.  41. 

10   Glading  v.  George,  3  Grant,  290. 
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11  Organ  V.  Brodle,  10  Exch.  441;  Burqnln  v.  FUnn,  1  McGord»  316. 

12  Pratt  V.  Tunno,  2  Brev.  449. 

13  Citizens'  Bank  v.  Nantucket  S.  Go.  2  Story.  49:  Allen  v.  Sewall,2 
Wend.  327;  S.  G.  6  Ibid.  325:  Edwards  v,  Sherrett,  1  East,  ((04.  And  see 
Sheldon  v.  Bobinson,  7  N.  H.  157. 

14  King  V.  Lenox,  19  Johns.  235. 

15  Doff  V.  Bayard,  4  Watts  &  S.  240;  Jones  v.  Blum,  2  Rich.  475. 

16  Bowen  v.  Stoddard,  10  Met.  375. 

17  The  Garolus,  2  Curt.  71 ;  The  Agricola,  2  W.  Bob.  10. 

§  47.  Rights  and  liabilities  of  part  o^vuers.— If  a 

part  owner  takes  any  part  in  the  voyage  he  most  bear  his 
proportion  of  the  expenses,  and  is  entitled  to  his  share  of 
the  profits.  1-  He  is  not  chargeable  with  biUs  on  account 
of  the  vessel  before  his  ownership  commencedj^  nor  for 
supplies  after  he  has  parted  with  liis  interest.^  Where  a 
vessel  owned  by  several  is  sailed  by  one  for  their  joint 
benefit,  all  are  liable  for  advances  for  necessary  expenses; 
and  if  they  employ  a  joint  agent,  they  are  liable  in  the 
aggregate.'*  A  part  owner  is  liable  for  liis  share  of  a  rea- 
sonable commission  charged  by  the  agent.^  A  part  owner 
dissenting  from  the  employment  of  the  vessel  is  not  liable 
to  third  parties  having  notice  of  such  dissent.^^  The  dis- 
sent mu»t  be  notilied  before  the  vessel  has  been  repaired 
and  fitted  for  the  voyage."^  A  part  owner  is  not  liable  to 
anothei*  part  owner  for  repairs  made  at  the  home  port  of 
the  vessel  without  his  consent. ^  Part  owners  are  not  lia- 
ble for  damages  caused  by  fire  through  negligence  of  the 
master.'-'  In  general,  all  part  owners  are  liable  in  solido 
for  repairs  and  for  necessaries  actually  supplied. i®  A  part 
owner  in  possession  may  bind  the  other  part  owner  for 
proper  repairs  and  necessary  outfit  for  the  voyage,  but 
this  applies  only  to  personal  liability. ^^ 

1  Gould  0.  Stanton,  16  Gonn.  12. 

2  HljTgins  r.  Packard,  2  Hall.  248;  Scottin  v.  Stanley,  1  Dall.  129;  Ben- 
nell  V.  Elmball,  5  Alien,  353;  Blchardson  v.  Kimball,  28  Me.  468. 

3  Dame  v.  Hadlock,  4  Pick.  458;  Hussey  v.  Allen,  6  Mass.  163;  Thoine 
V.  Hicks,  7  Gowen,  697;  Leonard  v.  Hontington,  15  Johns.  298;  Jones  v. 
Pitcher,  3  Stewt.  &  P.  135. 

4  Pasmore  v.  Bousfleld,  1  Stark.  296;  Basset  v.  Growell,  3  Bob.  (N. 

Y.)  72. 

5  Bennell  v.  Kimball,  5  Allen,  356. 

6  Stedmant;.FeidIer,25Barb.605;  The  William  Bagaley,  5  Wall.  406. 

7  The  Marengo,  1  Low.  56;  Davis  v.  Johnson,  4  Sim.  539;  Willlngs  v. 
BUght,  2  Pet.  Adm.  288. 

8  Hardy  v.  Spronle,  31  Me.  71 ;  The  Larch,  3  Ware,  81. 

9  Keene  V.  Whistler,  2  Sawy.  348. 

10  Gallatin  v.  Pilot,  2  Wall.  Jr.  502;  Macy  v.  DeWolf.  3  Wood  ft  M. 
193 ;  Muldon  v.  Whitlock,  1  Gowen,  290 ;  Schemerhom  v.  Loines,  7  Johns 
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m ;  Hardy  9._Spi»iile,  29  Me.  258 ;  Cbsmnaa  v,  Dmaxt,  10  Vmm.  47; 
ThoBi^sms  t.  FtuMlettt  4  Car.  A  P.  198:  Wriglit «.  Hunter.  1  Bain,  aO» 
WtiBCerdeU v. Dale, TTerm. Bep. 306;  Baldney «.  lUtchle,  1  Stafk. W, 


11    The  Larcb,  8  Ware,  31:  Doddin^on  v.  Hallet,  I  Yes.  Jr.  497;  Ex 

rftfte  Toiing,  2  Yes.  &  B.  242;  Mnmford  v.  Nlcoll,  20  Jolms.  611;  B.  0. 
Johns.  Ch.  52;  £x  parte  Harrison,  2  Bose,  76. 

§  48w  Iiien  of  part  owners.— When  two  persons  bnild 
a  ship  together,  and  one  advances  more  than  his  propor- 
tion of  the  cost,  he  has  no  lien  on  the  vessel  for  the  oal- 
ance  due  hini,^  nor  has  a  part  owner  a  lien  on  the  shares 
of  other  part  owners  for  his  advances  for  outfits  and  sup- 
plies of  the  vessel,^  nor  on  the  vessel  or  the  proceeds 
thereof, 8  nor  for  a  general  balance  of  accounts.*  He  can- 
not take  from  the  master  a  bottomry  bond  on  the  share  of 
another  part  owner,^  but  if  he  be  a  copartner  he  may 
have  a  lien.^ 

1   Merrm«.  Bartlett,6Pick.46. 

3  Mmnford  v.  Nlcoll,  20  Johns.  611;  Braden  v.  Gardner,  4  Pictt.  456; 
The  Larch.  2  Curt.  427;  Macy  v.  De  Wolf,  3  Wood.  &  M.  206;  Hehne  v. 
Smith,  7  Bing.  709:  Smith  v.  De  Silva,  Gowp.  469LSnell  v.  Silcock, 5  Yes. 
Jr.  469;  Green  V.  Brlggs,  6  Hare,  395:  Ex  parte  Harrison,  2  Bose,  76;  8 
Ware,  31 ;  £x  parte  Young,  2  Yes.  &  B.  242. 

3  The  Larch,  2  Curt.  427:  Macy  v.  De  Wolf,  3  Wood.  &  M.  205;  Ex 
parte  Young,  2  Yes.  &  B.  242;  2  Bose,  178;  Smith  v.  De  Silva,  Cowp.  469. 

4  Patton  V.  The  Bandolph,  Gilp.  457;  Braden  v.  Gardner,  4  Pick.  456. 

5  The  Ocean  Belle,  6  Ben.  253;  Patton  v.  The  Bandolph,  Gilp.  457. 

6  The  Larch,  2  Curt.  434:  Mmnford  v.  NicoU,  20  Johns.  611 :  Patton  «. 
The  Bandolph,  Gilp.  457;  Lamb  v.  Durant,  12  Mass.  54;  Merrill  v.  Bart- 
iett,  6  Pick.  46;  French  v.  Price,  24  Pick.  13;  Braden  v.  Gardner,  4  Pick. 
456. 

§  49.  Actions  bet^reen  part  owners.— An  action 
lie*  by  one  part  owner  against  another  for  the  destruction 
of  the  vessel  by  negligence,  ^  but  trover  does  not  lie  be- 
tween part  owners  for  merely  a  dispossessioo  of  property,^ 
nor  replevin. 3  Before  a  part  owner  can  maintain  a  suit 
for  his  share  of  the  net  avails,  an  adjustment  must  be  had 
among  them  all,  relative  to  the  earnings  and  disburse- 
ments,^ and  the  wages  of  the  master  and  seamen  and 
costs  of  insurance  are  properly  deducted  from  the  gross 
freight  on  settlement.^  A  part  owner  who  has  received 
the  earnings,  disbursed  money  for  repairs,  etc.,  is  liable 
as  receiver,  to  account  for  the  net  earnings,  in  an  action 
for  an  accounting.^  A  part  owner  is  not  precluded  from 
libeling  the  vessel  for  wages,7  but  he  cannot  sue  for  serv- 
ices as  clwk.B  He  cannot  sue  for  services  without  notice, 
luder  the  statutes  of  Missouri. ^  When  part  owners,  sep- 
arately, authorize  an  agent  to  sell  the  vessel,  each  may 
sue  for  his  share  of  the  money.i<*  Part  owners  may  pro- 
ceed in  equity  for  an  accounting  and  settlement;  admi- 
falty  has  no  jurisdiction  in  such  cases.  ^^ 
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Ji  j£^'*®FP«'i?P*t'*'iHayw.2M.  Bat  see  Moody  f.BiidCl  Sand* 
I04{  TlieLadyof  tlieLake,3LawRep.Ad.*E.S9L 

8  Hyde  9.  Stone,  9  Cowen,  230;  Menereaa  «.  Norton*  15  Jotani.  179; 
Hurd  V.  Darllnk,  14  Vt.  214;  Seldon  v.  Hlckock,  2  Caines,  196;  FennUig* 
r.Qrenvme,llS»unt.241.  * 

3  Barnes  «.  BarUett,  21  Pick.  401 ;  Furlong  v.  Bartlett,  Ibid. 

4  Dodge  V.  Hooper,  35  Me.  636 ;  Wood  v,  Mezrltt,  2  Bosw.  168. 

5  Lindsay  v.  Olbbs,  3  De  Oex  A  J.  690. 

6  Janris  V.  Noyes,  45  Me.  106. 

7  Fosterv.  ThePllotNo.2,5Pa.L.  J.231. 

8  Hinton  V.  Law,  10  Mo.  701. 

9  The  Baritan  v.  McCIoy,  10  Mo.  534. 

10  Mllbomv.  Guyther,8  0Ul,92. 

11  Moffat  V.  FarqnhaTSon,  2  Brown  Ch.  338:  Ctood  «.  Blewltt.  13  Yes. 
Jr.  397;  Steamer  Orleans  v.  The  Phoebus,  11  Peters,  175;  Grant  v.  Poll- 
Ion,  20  How.  162;  Kellum  v.  Emerson,  2  Curt.  79;  Mintum  v.  Maynard, 
17  How.  477 ;  Ward  v.  Thompson,  22  How.  330 ;  The  Apollo,  1  Hagg.  Adm. 
306. 

9  50.  Ovmer  for  the  voyage.— The  master,  ^  or  any 
third  person,  may  be  the  special  owner  of  the  vessel.  ^ 
The  ownership  for  the  voyage  may  be  created  by  charter 
party .8  Where  the  master  chartered  the  vessel  at  a  fixed 
proportion  of  profits,  and  the  fact  was  known  to  persons 
signing  articles,  or  where  no  articles  were  signed,  but  the 
seamen  looked  to  the  master  for  their  wages,  the  owners 
were  not  bound  for  their  wages,"*  A  part  owner  sailing  a 
vessel  on  shares,  and  payiug  all  costs  and  expenses  of  her 
navigation,  is  an  owner  pro  hoc  vice.^  Where  the  owner 
employs,  pays,  and  supports  the  master  and  crew,  retains 
control,  and  is  answerable  for  the  conduct  of  the  master, 
he  is  owner  for  the  voyage,  notwithstanding  the  charter 
party.  <*  One-third  owner  of  a  vessel  worked  by  the  two- 
thirds  owner,  who  took  uncontrolled  management  of  her, 
is  not  liable  for  damage  caused  by  negligence  of  such  two- 
thirds  owner.  7  When  a  vessel  is  navigated  under  the  en- 
tire control  and  for  the  exclusive  benefit  of  a  third  person, 
such  person,  pro  hoc  vice,  is  the  owner  and  liable  for  sup- 
plies,8  and  repairs,^  and  as  carrier. i®  The  implied  author- 
ity of  the  owner  for  the  voyage  does  not  arise  in  reference 
to  a  bill  of  lading  for  property  not  shipped,  .so  as  to  bind 
the  general  owner,  ii 
See  Ghabteb  Pabtt. 

1  Mayo  V.  Snow,  2  Curt.  105;  Houston  o.  Darling,  16  Me.  413. 

2  Webb  V.  Pelrce,  1  Curt.  107 ;  Skolfleld  r.  Potter,  2  Ware,  395;  Beeve 
V.  Davis,  1  Adol.  &  £.312. 

3  Oliver  V.  Greene,  3  Miss.  133;  Ohl  v.  Eagle  Ins.  Co.  4  Mason,  393: 
Sproatv.  Donnell,26Me.  185;  Thorp  v.  Hammond,  12  Wall.  408;  Reed 
V.  U.  S.  11  Wall.  491;  Sherman  v.  Fream,  30  Barb.  478;  Mott  v.  Ruck- 
man,  3  Blatchf.  73;  Fraser «.  Marsh;  Reeve  r.  Davis,  1  Adol.  &  £.  312; 
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Peny  «.  Osborne,  5  Pick.  422;  Cutler  v.  Wlnsor.  6  Pick.  SIS:  ThompMO 
V.  HamJlton,  12  Pick.  428;  Manter  v.  Holmes,  10  Met.  402. 

4  Packard  v.  The  Louisa,  2  Wood.  A  M.  48;  8.  a  9  Law  Ben.  W. 
Hatter  of  McLeUan,  6  Law  Bep.  440. 

6   Thorp  9.  Hammond,  12  WalL  406. 

6  Palmer  v.  Oracle,  4  Wash.  C.  0. 110 ;  The  Natha  ilel  Hooper,  I  Bom. 
542;  8.  C.  2  Law  Bep.  133;  Arthur  v.  The  Casslus,  2  Story,  81;  The  Swal- 
low, Olcott,  338;  The  Baiavla,  2  Dods.  500. 

7  Bernard  v.  Aaron,  11  Com.  B.  N.  S.  888. 

8  Jones  O.Blum,  2  Bich.  475:  Webb«.  Pelrce,  1  Curt.  104:  6  Law 
Bep.  N.  8. 9;  Hayo  v.  Snow,  2  Curt.  102:  7  Law  Bep.  N.  S.  495;  Fox  v. 
Holt.  86  Conn.  558;  Houston  v.  Darling,  16  Me.  413.  And  see  Be  v.  Stats. 

9  Tyler  9.  Holmes,  88  Me.  258:  Nash  v.  Parker,  Ibid.  489;  Becker  v. 
Fnxniss,  3  Duer,  291;  Lincohi  v.  Wright,  23  Pa.  St.  76. 

10  Tuckerman  «.  Brown,  17  Barb.  191 ;  Baker  v.  HucUns,  5  Gray,  006. 

11  Freeman  o.  Buckingham,  18  How.  182. 

g  51.  Managing  owners.— The  mani^png  owner  of  a 
Teasel  represents  tne  interests  of  all  the  owners,  and  has 
the  same  power  which  the  majority  in  interest  have;  ^  his 
power  to  make  repairs  is  implied;'^  an  authority  to  make 
repairs  cannot  be  revoked  after  it  has  been  acted  on.*  He 
may  act  as  broker  in  collecting  and  distributing  freight.^ 
He  may  bind  the  owners  for  outfit,  care,  and  employment 
ot  the  vessel,  but  he  cannot  purchase  a  cargo  without 
special  authority.^  He  has  power  to  release  the  vessel 
mnu  arrest  by  procuring  bail  for  damages  and  costs.^ 
"Where  the  master  is  part  owner,  with  entire  control,  he 
may  sue  in  his  own  name.  7  He  is  presumed  to  have  no 
right  to  compensation  for  his  own  services.^  He  is  enti- 
tled to  charge  only  the  cost  price  of  supplies  furnished 
by  him,*  and  to  interest  on  tne  amount  paid  by  him  in 
excess  of  the  amount  received  for  disbursements.  ^<>  The 
title  to  the  cargo  may  vest  in  a  managing  owner.  ^^  An 
agreement  between  owners  that  the  vessel  shall  be  man- 
aged by  a  part  owner,  who  was  to  receive  a  commission 
on  all  disbursements,  constitutes  him  managing  owner, 
and  his  acts  are  considered  the  acts  of  all  the  owners, 
who  are  liable  on  all  contracts  made  for  the  conduct  ox 
the  common  concern.^ 

1  HaUv.  Thing,  23  Me.  461. 

2  Bevens  V.  Lewis,  2  Paine,  202. 

8  Cliappellv.Bray,6HurL AN.  145. 

4  Smith  V.  Lay,  3  Kay  ft  J.  105;  Miller  v,  Ma^kay,  31  Bear.  77;  Ow» 
ton  V.  Ogle,  13  East,  538. 

5  Hewettv.  Buck,  18Me.  147. 

6  Barker  v.  Hlghley,  15  Com.  B.  N.  S.  27. 

7  Gawtbron  v.  Trickett,  15  Com.  B.  N.  S.  754. 
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8  fiennel  v.  StiiilMffl,9  AUen,  209;  Smitii  9.  la>j,  S  Kay  ^  J.  #$;  ^^eih 
son  v.  Heatliom,  1  Tormge  A  0. 326. 

9  Kltchle  V.  Gonper,  28  Beav.  844. 

10  Bennellv.  Kimball,  5  Allen,  205. 

11  Macy  V.  DeWotf,  8  W<M>d.  &  M.  200;  tfomford  9.  NiooU,  20 
Jolms.  611. 

12  Darby  v.  Balnes,  9  Hare,  989;  S.  C.  12  JSng.  I*,  St  E4. 288. 

§  52.  Ship's  husband.— The  duties  of  a  ship's  hns- 
hSkd  are  to  see  to  the  proper  outfit  of  the  vessel,  to  re- 
pairs, and  tackle,  and  furniture,  aad  to  hare  a  pr<^^ 
master  and  crew,  necessary  to  seaworthiness.  ^  He  nas  no 
authority  to  make  an  assignment  of  the  whole  freight  to 
secure  money  advanced  to  him,^  nor  to  insure.*  nor  pur- 
chase a  cargo,  ^  without  special  authority;  ^  but  it  he  makes 
insurance,  the  parties  benefited  may  ratify  his  acts.^  He 
cannot  bind  the  owners  by  accepting  a  bill  of  exchange 
in  their  name,^  nor  can  he  bind  them  for  the  expenses  of 
a  legal  prosecution.^  The  authority  of  a  ship's  nusband 
is  revoked  by  the  death  of  the  owner,  whose  estate  is  not 
thereafter  chargeable.^  If  a  ship's  husband  be  part  owner* 
each  of  the  owners  is  liable  for  his  share  of  advauces  for 
the  outfit;  10  if  he  be  not  part  owner,  all  the  owners  ard 
liable  to  him  in  solido,^^  and  he  has  a  lien  on  the  vessel  for 
expenses  insured  in  its  outfit.  ^  Ship's  husbands  are  per- 
sonally liable  on  their  note  given  in  the  firm  name  whero 
there  was  nothing  on  the  face  of  the  note  to  indicate  that 
they  were  co-owners.^* 

1  Turner  v.  Burrows,  8  Wend.  144;  Gould  9.  Stanton,  16  Conn,  12 » 
Sims  V.  Brittain,  4  Barn.  &  Adol.  375;  Owston  9.  Ogle,  13£ast,588;  Ben- 
son 9.  Heathorn,  1  Younge  &  C.  Gh.  326. 

2  Guion  9.  Trask,  1  De  Gez,  F.  &  J.  373. 

3  Turner  9.  Burrows,  5  Wend.  541:  S.  C.  8  Wend.  144;  Fatt»aon  9. 
Chalmers,  7  B.  Hon.  595;  Foster  v.  u.  S.  Ins.  Co.  11  Pick.  85;  BQblnsoii 
V.  Gleadow,  2  Bing.  K.  C.  156;  French  9.  Backhouse,  5  Burr.  2727;  BeU 
V.  Humphries,  2  Stark.  345. 

4  Hewittv.  Buck,  17Me.  147. 

5  Hewitt  V.  Buck,  17  Me.  147;  Turner  v.  Bnirows,  6  Wend.  Ml;  8 
Wend.  144;  Patterson  v.  Chalmers,  7  B.  Hon.  695. 

6  Hagedom  v.  Ollverson,  2  Maule  &  S.  485;  South  9.  Thompson,  |8 
East,  2^. 

7  Taber  v.  Cannon,  8  Met.  456. 

8  Campbell  v.  Stein,  6  Dow,  116. 

9  Stedman  9.  Feldler,  20  N.  T.  437. 

10  Helme  v.  Smith,  7  Blng.  709;  Brown  9.  Tapscott,  6  Mees.  Ss  W. 
119, 

11  Brown  9.  Tapscott,  6  Mees.  A  W.  119. 

12  Gould  V.  Stanton,  16  Conn.  12;  Macy  «.  De  Wolf,  3  Wood,  ft  M.  199; 
Holdemess  v.  Shackels,  8  Bam.  &  C.  612.  But  see  The  Inarch,  2  Curt. 
433;  Ex  parte  Toung,  2  Ves.  ft  B.  242;  Smith  9.  De  Silva,  Cowp.i69; 
Mendell  v.  Bonney,  5  Allen,  205. 

13  SnelUng  v.  Howard,  7  Rob.  N.  Y.  400. 
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Tlnal  V.  Bnrrin,  18  P16k.  401.  And  see  Ohl  v.  Eagle  Ins.  Go.4  Vaatm,  SB. 

2  XUcbardBon  V.  KlmlMdl,  28  Me.  463. 
S  Bichardgon  v.  Ktmhall,  28  Me.  468. 

4  De  Herrara  «.  The  Acme,  7  Int.  Bey.  Bee  149;  The  Fidellter, 
I>eady,645. 

5  'Wlnsori>.McLeIIaa,2  8tory,492. 

3  Addis  V.  Baker,  1  Anst.  222;  Gillespy  v.  Gonts,  Amb.  682. 

7  Gibson  V.  StoTons,  3  McLean,  063;  Atkinson  v.  Mallng,  2  Term 
Bep.  462. 

8  IT.  8.  V.  Wining,  4  Granch, 48;  Hatch  v.  Smith,  ff  Mass.  42. 

9  U.  8.  V.  Willing,  4  Granch,  48;  Hatch  v.  Smith,  5  Mass.  42. 

10  Ohl  V.  The  Eagle  Ins.Co.4  Mason,  398:  Ex  parte  HaDcett,  19  Yes. 
Jr.  474:  3  Yes.  A  B.  135;  Satton  v.  Back,  2  O^unt.  302:  Atkmson  r.  Mat- 
ing, 2  Term  Bep.  462:  Oibson  v.  Stevens,  8  How.  899;  Leland  «.  The 
Medora,  2  Wood.  A  M.  47;  Weston  v.  Pennlman,  1  Mason,  306. 

§  54.  Sale  by  builder.— If  the  pnrchaser  designate 
the  material  of  which  the  vessel  is  to  oe  built,  the  builder 
is  not  liable  for  any  loss  or  damage  which  may  result  from 
the  imperfection  of,  or  natural  defects  in,  that  material ;  ^ 
but  if  a  ship  is  ordered  for  a  particular  purpose,  there  is 
an  implied  warranty  of  fitness  for  tliat  purpose.^  A  con- 
tract providing  that  a  vessel  be  built,  finished,  and  ready 
lor  the  rigger,  and  be  launched  and  delivered  on  a  cer- 
tain day,  places  the  builder  under  the  obligation  to  have 
the  vessel  ready  for  the  rigger  long  enough  before  the 
launching  to  enable  him  to  complete  nis  work.* 

1  Cunningham  v.  Hall,  4  Allen,  268;  1  Spragae,  404. 

2  Ghambers  v.  Grawford,  Addis.  190;  Shepherd  v.  Fybos,  3  Man.  A 
0.868. 

3  BenneU  «.  Kimball,  6  Allen,  356. 

§  55.  Sale  of  ahip  at  sea.— A  ship  at  sea  may  be 
sold  or  mortgaged,  i  It  may  be  transferred  by  delivery  of 
a  bill  of  sale.^  The  transfer  is  valid  without  delivery  if 
possession  is  taken  within  a  reasonable  time  after  coming 
within  reach  of  the  purchaser-^  Third  persons  cannot 
raise  the  question  whether  the  sale  was  in  fraud  of  credit- 
ors.^ The  principles  which  apply  to  the  sale  of  a  ship  at 
sea,  apply  also  to  the  sale  of  a  cargo.^  The  sale  of  a  ship 
at  sea  forfeits  her  national  character  unless  the  new  owner 
pursues  all  the  requisites  of  the  law  to  obtain  a  new  regis- 
try.'  The  sale  of  a  vessel  and  cargo  abroad  at  the  time, 
by  a  honajide  bill  of  sale,  is  valid  against  vendor's  credit- 
ors, if  the  vendee  takes  possession  tnereof  on  her  arrival 
or  without  delay.  ^  Title  to  a  vessel  at  sea  passes  by  ae- 
signment.s 

1  Grapo  V.  Kelly.  16  Wall.  640,  citing  Tucker  v.  Bufflngton,  15  Mtas. 
477;  Putnam  v.  Dutch,  8  Mass.  287 ;  Baiuam  o.  Tacker.lPfck.  389;  GanJk 
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ner  V.  Bariand,  2  Pick.  899;  Joy  «.  Sean,  9  Pick.4;  VaMir  e.  OoMfflM, 
2  IfMjSMi  WtaHor  V. MoL^laat  2  StoiT. 49^  Briiiile*  v; SiniiHr, 7  He. 
241 ;  Wneder  v.  SuniBer,  4  HatoB,  183;  Morgan  v.  Bidol^  1  Toiles,  2. 

2  Gibson  V.  Stevens,  8  How.  399 ;  Crapo  v.  Kelly.  16  WaU.  640:  Lelaad 
V.  The  Medora.  2  Wood.  &  M.  117;  Oardner  vjuowlaad^  2  Pick.  fi09; 
Conard  v.  Atlantic  Ins.  Co.  1  Peters,  386;  Old  v.  Eagle  Ins.  Co.  4  MiBson, 
393;  Brown  v.Heatbcote,  1  Atk.  160;  Greanreso.  Hepke,2  Barn.  Si  Aid. 
131:  Ks  parte  Halkett,  19  Yes.  .Tr.  474;  S.  0. 3  ves.  &  B.  135;  Atkinson  v. 
lEBiin^,  2  Teita  Etep.  462;  'Wtlkes  «.  F0nis,<6  Johns.  JHft:  Pieataiita  v. 
Pendleton^ «  Band.  473;  Ingiabam  v.  Wheeler,  6  G<Min.  277. 

3  Tamer  v.  CooUdge,  2  Het.  3W;  Wheeler  v.  S«BDer,4  HaMo,  183;  2 
Wood.  A  M.  117. 

4  The  lion,  1  Spragne,  40. 

5  Conard  v,  Atlantic  Ins.  Co.  1  Peters,  380:  D'Wolf  «.  HBRi8t4  Mason, 
615;  Gardner  v.  Howland,2  Pick.  599;  Gallop  v.  Kewman,  7  lick.  282; 
Pratt  V.  Parkman,  24  Pick.  42. 

6  Davidson  v.  Gorfaam.  6  Cal.  343;  The  MarthA  Washtngton,  IS  Law 
Bep.  N.  8. 22;  V.  8.  v.  Willing,  4  Cranch,  48. 

7  Portland  Bank  v.  Stacy,  4  Mass.  661 ;  S.  C.  3  Am.  Deo.  2S3;  Portland 
Bank  «.  Stubtw,  6  Mass.  m;  S.  C.  4  Am.  Dec.  151. 

8  Crapo V.  Kelly,  16  WaU.  629;  Thoret  v.  Jenkins,  7  Mart  318. 

§  56.  AppnrtenaiiceB.— The  word  "  appurtenances  " 
must  not  be  construed  with  reference  to  the  abstract, 
naked  idea  of  a  ship— the  relation  borne  to  the  actual  serv- 
ice of  the  vessel  must  be  considered.^  Whatever  is  on 
board  the  vessel  for  the  object  of  the  voyage  or  adventure, 
belon^ng  to  the  owners,  is  a  part  of  the  vessel  and  her 
appurtenances.^  A  rudder  and  cordage,  purchased  by  the 
ship,  are  a  part  thereof. ^  Materials  fitted  to  and  forming 
a  part  of  the  vessel  are  appurtenances.^  Sails  and  rig- 
ging, though  detached  according  to  the  custom  of  the  port, 
are  appurtenances;^  so,  fishing  stores,  of  vessels  engaged 
in  the  whale  fisheries, <^  and  provisions,'^  but  the  cargo  of  a 
whaMng  vessel  does  not  pass  as  appurtenance.^  So,  a 
new  ash-pan  procured  for  the  boiler  passes  as  appurtenant.^ 
Ballast  is  not  included  as  appurtenant  to  the  vessel, i<>  nor 
boats.^i  A  chronometer,  belonging  to  the  owner,  and  on 
board  at  the  time  of  sale,  may  be  a  necessary  appurte- 
nance.i^ 

1  The  Dondee,  1  Hagg.  Adm.  109;  Gale  v.  Laurie,  5  Bam.  &  C.  156. 

2  Gale  V.  Laurie,  5  Bam.  A  C.  164. 

3  Woods  V.  Bussell,  5  Bam.  A  Aid.  942;  Goss  «.  Quinton,  3  Man.  A 
G.  825. 

4  Wood  V.  Ben,  6  Ellis  A  B.  355;  36  Eog  L.  &  E.  148;  Baker  v.  Gray, 
17  Com.  B.  462;  34  Eng.  L.  A  £.  387. 

5  The  Alexander,  1  Dods.  278. 

6  The  Dundee,  I  Hagg.  Adm.  109 ;  Hoflkhu  v.  FlckersgiU,  8  Dong.  S22. 

7  Brongh  v.  Whitmore,  4  Term  Bep.  206. 

8  Langton  v.  Horton,  8  Beav.  9. 

9  Kewberry  V.  The  Fashion,  Newh.  67. 
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10  Xynter'8  Case,  1  Leon.  46;  Lano  v.  Neale,  2  Stark.  105;  Bnrohard 
V.  Tapscott,  S  I>a6r,  M8. 

11  Starr  v.  Goodwin,  2  Boot,  71.  But  see  Brlggs  v.  Strange.  17  JSaaa. 
iMiJOail  V.  Ocean  Ins.  Go.  21  Pick.  472;  Shannon  «.  Owen,  1  Han.  A 


12  Blchard8on9.01ark,15Me.l2L 

§  57.  Bill  of  sale  of  vesseL— A  bill  of  sale  of  a  vessel 
is  a  good  and  valid  conveyance,^  and  is  conclusive  as  be- 
tween the  paTties,^  and  as  against  a  prior  pledgee  in  the 
absence  of  delivery  of  possession.*  To  constitute  a  good 
title  in  law,  the  transfer  must  have  been  made  in  good 
faith  and  for  value.  It  is  only  prima  facie  evidence  of 
title,*  and  may  be  proved  by  parol  to  have  been  intended 
as  a  mortgage.^  An  absolute  bill  of  sale,  unless  accom- 
panied by  possession,  is  void  as  to  creditors  and  bonaftde 
purchasers. <^  Although  a  bill  of  sale  expresses  a  certain 
consideration,  the  vendor  may  prove  an  oral  agreement 
to  receive  an  additional  sum;  ?  but  third  parties  cannot 
avail  themselves  of  a  collateral  a^eement  defeasable  on 
certain  conditions  to  defeat  title  orvendee.8  A  bill  of  sale 
of  one-half  a  vessel  as  collateral  security,  allowing  vendors 
to  retain  possession  until  default  in  payment,  is  an  imme- 
diate conditional  sale.^ 

1  The  Henry,  Blatchf.  &  H.  477;  Ohl  v.  Eagle  Ins.  Co.  4  Mason,  390; 
The  Sisters,  5  G.  Bob.  138;  The  Tilton,  5  Mason,  465;  Lord  v.  Fergu- 
son, 9  N.  H.  380;  Interests  to  be  named  in,  Bev.  Stats,  sec.  4196. 

2  Ohl  V.  Eagle  Ins.  Go.  4  Mason,  394 ;  Bobhison  v,  McDonnell,  2  Bam. 
&  Aid.  134. 

3  Bonsey  v.  Amee,  8  Pick.  236. 

4  Hozey  v.  Buchanan,  16  Peters,  215. 

5  Morgan  v.  Shlnn,  15  WalL  105;  The  Innisfallen,  Law  Bep.  1  Ad.  * 
E.  72. 

6  Hamilton  v.  Bussell,  1  Granch,  309;  D'Wolf  v.  Harris,  4  Mason,  619, 
The  Bomp,  Olcott,  196;  Washington  v.  Wilson,  2  Granch  G.  G.  153;  The 
Perseverance,  Blatchf.  &  H.  385;  Gardner  v.  Howland,  2  Pick.  099;  The 
Gity  of  Norwich,  1  Ben.  103. 

7  Glark  o.  Deshon,  12  Gush.  589. 

8  The  Ocean,  1  Sprague,  535. 

9  Wlnsor  v.  McLellan,  2  Story,  492;  S.  G.  6  Law  Bep.  440. 

§  5a  Recitals  in  bill  of  sale.— The  act  of  Congress 
which  re(^uires  the  registry  to  be  inserted  in  the  bill  of 
sale  applies  only  to  the  character  and  privileges  of  the 
vessel  as  an  American  ship.  ^  A  bill  of  sale  is  valid  though 
it  do  not  recite  the  certificate  prescribed  by  the  registry 
act.*  So  if  blanks  are  left  to  be  afterward  filled  up  by 
consent  of  the  parties.^  The  omission  to  recite  the  certifi- 
cate of  registry  merely  forfeits  the  national  character  of 
the  vessel.**  An  inaccurate  recital  does  not  avoid  the  sale, 
but  merely  deprives  the  vessel  of  her  national  character.^ 
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In  England,  the  omission  invalidates  the  sale.*    No  form 
for  a  transfer  is  prescribed  by  law.^ 

1  The  Amelle,  6  Wall.  13:  Sharp  v.  United  Ins.  Co.  14  JohnB.  20S; 
D'Wolf  V.  Harris,  4  3Iason.  515;  Insurance  Co.  v.  PoUeys.  13  Peters,  157; 
Weston  V.  Pennlman,  1  Masou,  306;  Ohl  v.  Eagle  las.  Co.  4  Mason*  1^. 
And  see  Bev.  Stats,  sec.  4170. 

3  U.  S.  V.  Willing,  4  Cranch.  43 ;  D'Wolf  v.  Harris,  4  Mason,  515 :  Send- 
der  V.  Calais  Co.  1  Cli£F.  380;  MitcheU  «.  Taylor,  32  Me.  431. 

3  WooUey  v.  Constant,  4  Johns.  54. 

4  D^^olf  V.  Harris,  4  Mason,  515. 

5  Philips  V.  Ledley,  1  Wash.  C.  C.  226. 

6  Westerdell  v.  Dale,  7  Term  Rep.  306. 

7  Hnnterv.Parker,7Mees.  A  W.  322;  Fox  v.  The  Lodemla,  Crahbe, 
271. 

§  59.  Transfer  of  licensed  vesselB.— A  licensed 
vessel  transferred  to  a  foreigner  is  forfeited,  although  the 
license  has  expired;  ^  nor  can  a  licensed  vessel  be  sold  in 
a  foreign  port  unless  her  license  be  previously  surrend- 
ered. ^  The  place  of  sale  cannot  extend  to  a  foreign  port, 
but  may  be  at  sea,  on  the  coast  of  the  United  States,  or 
on  the  iishing  banks.^  The  transfer  of  a  vessel  is  gov- 
erned by  the  law  of  the  place  of  registration.*  A  regis- 
tered vessel  which  continues  to  use  its  register  after  a 
sale  is  liable  to  forfeiture,  and  a  sale  by  way  of  trust, 
confidence,  or  otherwise  is  sufficient. *  The  forfeiture 
takes  place  at  the  moment  of  sale  to  an  alien.  <^ 

1  The  Two  Friends,  1  Gall.  118;  Philips  v.  Ledley,  1  Wash.  C.  C.  226; 
The  Active  r.  U.  S.  7  Cranch,  100;  U.  S.  v.  The  Hawke,  Bee,  34;  The 
Julia,  1  GaU.  233:  U.  S.  v.  The  Mars,  1  Gall.  237;  The  Eliza,  2  GaU.  4;  U. 
S.  V.  The  Paryntna  Davis,  1  Cliff.  532;  The  Nymph,  1  Sum.  516.  And  see 
Bev.  Stats,  sees.  4377, 4378. 

2  U.  S.  V.  The  Hawke,  Bee,  31:  Kelly  v.  The  Prosperity,  Ihid.  38; 
British  Consul  v.  Tlie  Favourite,  Bee,  39. 

3  U.  S.  V.  The  Hawke,  Bee,  31. 

4  Crapo  v.  Kelly,  16  Wall.  631;  Perry  Manuf.  Co.  v.  Brown,  2  Wood. 
A  M.  467;  Lamb  v.  Durant,  12  Mass.  54;  Joy  v.  Sears,  9  Pick.  64;  D'Wolf 
V.  Harris,  4  Mason,  535:  Thnret  v.  Jenkins,  7  Mart.  318;  Gardner  v. 
Howland,  2  Pick.  5.99;  The  City  of  Norwich,  1  Ben.  103. 

5  The  Margaret.  9  Wheat.  421 . 

6  The  Florenzo,  Blatchf .  &  H.  53. 

§  60.  Title,  how  evidenced.— The  evidence  of  title 
to  a  seargolng  vessel  is  to  be  looked  for  in  the  ship's  pa- 
pers and  registry.!  The  transfer  should  be  evidenced  by 
Dill  of  sale  or  other  written  document,^  but  it  is  not  abso- 
lutely essential  so  far  as  the  title  is  concemed.s  Inde- 
pendently of  the  Registry  Act,  ownership  may  be  at  least 
prima  facie  established  by  evidence  of  possession  under 
claim  of  title,  or  other  matter  in  pais^  as  in  case  of  any 
other  chattel.* 

1    Fontaine  v.  Beers,  10  Ala.  733. 
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2  Weston  v.  Fennlman,  1  Mason,  806;  Seamans  v.  Loiing,  Ibia.  138; 
Canol  V.  Boston  Mar.  Ins.  Co.  8  Mass.  515;  Fontaine  v.  Beers,  19  Ala.  722 ; 
The  Sisters,  5  C.  Bob.  155;  Boblnson  v.  McDonnell,  2  Barn.  &  Aid.  IM. 
But  see  Philips  v.  Ledley,  1  Wash.  G.  C.  22(i;  Ohl  v.  Eagle  Ins.  Co.  4  Ma- 
son, 172,  explaining  anu  distinguishing  Lamb  v.  Durant,  12  Mass.  51; 
TagKora  V.  Lorlng,  16  Mass.  336;  Oliver  v.  Oreen,  3  Mass.  133:  Bartlett  v. 
Wmer,  13  Mass.  2ff!. 

3  Wendover  v.  Hogeboom,  Anth.  131 ;  Fontaine  v.  Beers,  19  Ala.  722. 

4  U.  S.  V.  Amedy.  11  Wheat.  392:  Hozey  v.  Bnchanan,  16  Peters,  215; 
Bas.  V.  Steele,  3  Wash.  C.  C.  831;  U.  S.  v.  Peterson,  1  Wood.  &  M.  314; 
Leonard  v.  Huntington,  15  Johns.  298;  Scudderv.  Calais  &c.  Co.  1  Cliff. 
S80;  Ohl  r.  E^Ie  Ins.  Co.  4  Mason,  3J3:  Wendover  r.  Hogeboom,  7 
Johns.  308;  Robertsonv.  French,  4  East,  130;  Thomasv.FoYlef,5E8p.88; 
Pirie  v.  Anderson,  4  Taunt.  652;  Nostra  Slgnora  de  los  Dolores,  1  Dod. 
290;  Taggard  p.  Loring,  16  Mass.  336. 

§  61.  Validity  of  sale.— If  a  vessel  is  sold  '*with  all 
faults,"  it  is  immaterial  how  many  belonged  to  it  within 
the  knowledge  of  the  seller,  unless  he  used  some  artifice 
to  disguise  them,  and  to  prevent  their  being  discovered 
by  the  purchaser. i  "With  all  faults"  means  with  such 
faults  as  may  be  consistent  with  its  being  the  thing  de- 
scribed.2  The  rule  of  caveat  emptor  applies  unless  the 
seller  warrants  the  vessel  against  its  hidden  defects,  which 
are  those  which  could  not  be  discovered  by  simple  inspec- 
tion.s  Material  representations  made  to  effect  the  sale 
have  the  effect  of  a  warranty."*  Wliere  a  ship  was  de- 
scribed in  the  bill  of  sale  as  "  copper-fastened,  and  was 
not  what  is  known  in  the  trade  as  "copper-fastened,"  this 
was  considered  a  breach  of  the  warranty  ;5  but  a  repre- 
sentation that  a  vessel  is  of  greater  dimensions  than  she 
really  was,  is  not  in  the  nature  of  a  warranty.® 

1  Baglehole  v.  Walters,  3  Camp.  154,  disapproving  MelUsh  v.  Mot- 
toux,  Peake,  115.  And  see  Schneider  v.  Heath,  3  Camp.  506;  Taylor  v. 
Bullen,  5  Ex.  779;  1  Eng.  L.  &  E.  472. 

2  Smith  V.  Richards,  13  Peters,  41 ;  Shepherd  v.  Kaln,  5  Bam.  ft  Aid. 

too. 

3  Bolkley  v.  Honold,  19  How.  3')0;  The  Avon,  1  Brown  Ad.  175. 

4  Schneider  V.  Heath,  3  Camp.  503 ;  Shepherd  v.  Kain,  5  Bam.  A  Aid. 
240.    But  see  Dyer  v.  Lewis,  7  Mass.  284. 

6   Shepherd  v.  Kaln,  5  Barn.  &  Aid.  240. 

6   Dyer  v.  Lewis,  7  Mass.  284. 

§  62.  Rights  aDd  liabilities  of  purchaser.— A  pur- 
chaser of  a  share  of  a  part  owner  does  not  by  the  purchase 
acquire  the  authoritv  to  command  her.^  A  sale  on  condi- 
tions does  not  vest  the  title  till  the  conditions  are  complied 
with,2  so  title  does  not  usually  vest  on  a  first  payment.* 
The  purchaser  of  a  vessel  which  proves  unseaworthy  may, 
under  the  laws  of  Louisiana,  have  an  action  for  a  reduc- 
tion of  the  price.*  Where  the  bill  of  sale  is  unconditional, 
the  purchaser  is  liable  for  supplies. ^    A  first  part  owner 


^   ^^r^   * 
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5  Hozey  v.  Bucbanan,  13  Peters.  215:  Weston  v.  Penniman,  1  Mason, 
M6;  Blng  v.  Franklin,  2  Hall,  1 ;  Wenuover  v.  Hogeboonit?  Johns.  Md. 

7  Barnes  V.  Taylor,  31  Me.  320. 

8  Hobbs  V.  The  Interchange,  1 W.  Va.  57 ;  MiDs  v.  Jacot,  8  Bosw.  161 : 
Cape  Fears  8.  Co.  v.  Conner,  3  Bich.  335;  Calais  8.  Co.  v.  Van  Pelt,  2 
Black,  372. 

9  Mott  V.  Buckman,  3  Blatchf .  71 ;  8.  C.  16  Law  Bep.  N.  S.  397. 

10  Mott  V.  Buckman,  3  Blatchf .  91. 

11  Hicks  V.  Williams,  17  Barb.  523. 

13  Hill  V.  The  Golden  Gate,  1  Newb.  306. 
IS  The  Minnie,  6  Am.  Law  B^.  328. 

14  The  Draco,  2  Sum.  157 ;  Fontaine  v.  Beers,  19  Ala.  722. 

15  U.  8.  V.  Gordon,  5  Blatchf.  18. 

16  Bronde  V.  Haven,  Gilp.  598. 

§  64.  Mortgage  of  vessel.— A  mortgage  of  a  vessel 
Is  not  a  maritime  transaction.^  It  may  be  given  for  a 
pre-existing  debt.^  A  person  who  loans  money  to  an- 
other to  purchase  a  vessel  is  not  a  part  owner  ;<  if  he 
takes  title  in  hi&  own  name  he  is  a  mortgagee.^  The  le- 
gal title  and  right  to  possession  is  in  the  mortgagee.^  He 
may  take  out. a  register  in  his  own  name,<^  and  although 
not  in  possession  he  may  maintain  trover  against  the  as- 
signee of  tlie  mortgagor;  7  but  he  has  no  lien  on  her  earn- 
ings. ^  If  a  mortgagee  satisfies  the  claim  of  a  charterer 
for  loss  or  delay  of  voyage,  he  is  entitled  to  come  in  upon 
the  remnants  in  court  for  repayment.^  A  lien  for  supplies 
in  a  foreign  port  in  the  form  of  a  mortgage  is  not  lost  by 
taking  other  security. ^^  A  mortgage  does  not  invalidate 
an  arrangement  made  pursuant  to  previous  authority 
from  the  mortgagor,  and  before  the  mortgage  could  hie 
known.  11  A  mortgage  executed  by  a  iictitious  owner, 
the  mortgagee  having  notice  of  the  facts,  is  void.^^  Ac- 
tual possession  in  the  mortgagee  is  not  indispensable.i^ 
Any  sufficient  reason  for  not  changing  possession  is  suffi- 
cient, as  want  of  possession  is  not  per  se  fraudulent.!^ 
The  rights  of  the  mortgagee  cannot  be  defeated  by  a  sub- 
sequent attachment,!^  but  it  ia  postponed  to  a  bottomry 
interest.16  The  enrollment  is  not  an  element  of  the  lien.i® 
An  enrollment  or  registry  without  the  knowledge  of  the 
mortgagee  will  not  affect  his  title.!?  He-enrollment  in 
the  name  of  the  transferee,  and  a  policy  taken  out  in  his 
name,  will  not  make  it  more  than  the  mere  security  for  a 
loan.!* 

1  Bogart  V.  The  John  Jay,  17  How.  402:  Deely  v.  The  Ernest  and 
Alice,  2  Hughes,  77;  Hurry  v.  The  John  and  Alice,  1  Wash.  C.  C.  293. 

2  Greely  v.  Smith,  3  Wood.  &  M.  236. 
9   The  Blohm,  1  Ben.  228. 

4   The  Panama,  Olcott,  343. 


45  SALE  A2Sa>  TRAKBTSR.  8  65 

6  Holmefl  9.  Sprowle,  31  Me.  73;  The  J.  B.  Lvnt.  11  K.  T.  Leg.  Ote. 
137;  Foster  v.  Perklii8,42  Me.  168;  Weston  v.  Peiuiim&ii,  1  lilason,  318; 
Addis  «.  Baker,  1  Ansfer.  222;  Speldt  v.  Lechmere,  13  Vm.  Jr.  MS;  Ex 
parte  Hougbton,  17  Yes.  Jr.  252 ;  Camden  v.  Anderson ;  5  Tean  Bep. 709. 

e  BIng  «.  Franklin,  2  Hall,  1. 

7  Tenneyv.  State  Bank,  20  Wis.  152. 

8  Tbe  Panama,  Olcott,  343. 

9  The  Hilarity,  BlatcM.  &  H.  90. 

10  Brown  v.  Korth,  16  Eng.  L.  A  E.  486. 

11  I>e  Herrera  v.  The  Acme,  7  Int.  Bev.  Bee.  149. 

12  The  Bomp,  Olcott,  196. 

13  Almy  V.  Wilbur,  2  Wood.  A  M.  897:  Badlam  v.  Tucker,  1  PiA. 
389;  Winsor  v.  McLeilan,  2  Story,  497;  Addis  v.  Baker,  1  Anstr.  222. 

14  Leland  v.  The  Medora,  2  Wood.  &  M.  117;  Lempriere  v.Pasley, 
2  Term  Bep.  485;  D'Wolf  v.  Harris,  4  Mason,  534. 

15  White's  Bank  v.  Smith,  7  WaU.  646. 

16  Hill  V.  The  Golden  Gate,  Newb.  306;  The  Mary  Bell,  1  Sawy.  135. 

17  Holmes  v,  Sprowle,  31  Me.  73. 

18  Morgan  v.  Shinn,  15  Wall.  105. 

§  65.  Begistration  of  mortgage.— The  mortgage  of 
a  vessel  sl^ould  be  recorded  in  the  office  of  the  collector 
of  cnstoxpe  of  the  home  port  of  the  vessel,  and  not  at  the 
port  of  lAst  registry  and  enrollment;  i  the  act  of  Congress 
respectiug  the  recording  of  mortgages  superseded  the  State 
lawa  <43  to  place  of  filing. 2  The  notice  imparted  by  regis- 
try, tinder  State  laws,  does  not  affect  third  parties,  unless 
the  owner  continues  to  reside  in  the  State  where  the  ves- 
sel is  registered. 8  To  be  valid,  without  actual  notice,  a 
mortgage  must  be  recorded.*  A  purchaser  with  notice  of 
anunrecorded  mortgage  takes  subjecttothemortgage.fi 
In  such  case,  it  is  valid  till  the  assignee  of  the  owner  re- 
cords the  assignment  and  gives  public  notice. ^  The  record- 
ing of  a  mortgage  gives  it  priority  over  a  subsequent  pur- 
chaser or  mortgagee ;  ^  but  it  does  not  take  priority  over  a 
subsequent  lien  of  material-men ;  s  but  it  takes  precedence 
over  tne  liens  of  material-men  claiming  under  State  laws.^ 
A  lien  for  advances  for  necessaries  furnished  in  a  foreign 
port  takes  priority  over  a  mortgage  to  creditors  at  the 
Lome  port ;  ^^  so  a  mortgage  lien  is  postponed  to  the  lien  for 
seaman's  wages. ^^ 

1  White's  Bank  v.  Smith,  7  Wall.  646;  Aldrlch  v.  The  ^tna  Ins.  Go. 
8  Wall.  401;  Blanchard  v.  The  Martha  Washington,  1  Cliff.  463;  Foster 
V.  Chamberlain,  41  Ala.  153:  Hill  v.  The  Golden  Gate,  Newb.  308;  St. 
Louis  V.  Ferry  Co.  11  Wall.  431 ;  McAllisters.  The  Sam  Kirkman  J  Bond, 
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2  BoUinkn  V.  Bifc«.8  ICDBh.  235;  SbftW  v.  MeOMtdlBii>  H  UttB.  I9>. 

8  Thomns  v.  The  Koseiusko,  11 K.  T.  Leg.  Obs.  38. 

4  F^sMtt.  Chamber&dn,  41  Ala.  188;  The  Bomp,  OUsott,  IM. 

ff  Gape  Fear  8t.  Boat  Co.  v.  Cozmer,  8  Blch.  389. 

6  Leland  o.  The  Medora,  2  Wodd.  A  M.  92. 

7  White's  Bank  v.  Smith,  7  WaU.  656 :  The  GnMse  t}raenir<x>dt2  BIta. 
133:  Aldrlch  «.  The  ^tna  Ins.  Go.  8  WaJL  491;  8.  C.  26  N.  T.  92;  nancis 
V.  The  Harrison,  1  Sawy.  853. 

8  Boeder  v.  The  Oeorae's  Greek,  3  Am.  Law  Beg.  232.  Bat  iee  The 
Sclo,  Law  Bep.  1  Adm.  &  Ec.  353. 

9  The  Grace  Greenwood,  2  Bias.  131;  The  Belt,  8  BIss.  850 ;  The  Island 
Gity.  i  Low.  375;  In  re  Scott.  1  Abb.  tr.  S.  342:  3  Bank.  Be«.  182,  distin- 
guishing ProYOSt  V.  Wilcox,  17  Ohio,  358;  The  TWO  Ellens,  8  Law  Bep. 
Ad.  A  E.  345. 

10  The  Emily  Sender,  17  WalL  686;  The  Acme,  7  Blotehf.  866. 

11  The  Island  City,  1  Low.  379,  note;  Donnell  v.  The  Starlight,  108 
Mass.  227. 

§66.  Rights   and  liabilitieB  of  morteagee.— A 

mortgagee  is  not  entitled  to  the  earnings  of  the  vesdel 
before  possession  delivered.i  If  he  fails  to  take  i)osses- 
sion  within  a  reasonable  time  after  the  opportanity  pre- 
sents, his  title  is  liable  to  be  defeated  by  any  third  party 
who  acquires  a  right  to  the  ship  in  ignorance  of  the  mort- 
gage title,  and  in  good  faith  .^  The  mortgagee  is  not  entitled 
to  claim  the  surplus  on  a  sale  of  the  vessel  under  decree 
in  admiralty,  in  preference  to  a  privileged  creditor  with 
a  maritime  lien.^  If  a  mortgagee  does  any  acts  by  which 
he  holds  himself  out  as  owner,  he  becomes  responsible 
and  liable  as  owner,^  as  where  his  name  appears  on  the 
registry  as  owner,^  or  where  he  pays  bills  and  suffers 
judgment  to  go  against  liim  on  default,  it  is  sufficient  to 
render  him  liable  to  the  co-owners  for  contribution.^^ 
A  mortgagee  only  nominally  an  owner,  and  not  publicly 
known  as  an  owner,  is  not  liable  in  personam  for  supplies 
furnished  on  the  credit  of  the  vessel.' 

1  Philips  V.  Ledley,  1  Wash.  C.  C.  226;  Deely  v.  The  Ernest  A  Alice, 
2  Hughes,  77 :  Gardner  v.  Gazenove,  1  Hurl  &  N.  423;  Ghennery  v.  Black- 
bume,  1  H.  Black.  117;  Brancker  v.  Molyneux,  3  Scott  N.  B.  334. 

2  The  Bomp,  Olcott,  196:  The  D.  M.  French,  1  Low,  44;  Portland 
Bank  v.  Stubbs,  6  Mass.  422;  Tucker  v.  Buffingtou,  15  Mass.  477;  Badlam 
V.  Tucker,  1  Pick.  389:  Hay  v.  Falrbaim,  2  Sam.  &  Aid.  193;  Mair  v, 
Glennie,  4  Maulo  &  S.  240:  Atkinson  v.  Maling,2  Tenn.  Bep.  463;  Bx 
parte  Matthews,  2  Yes.  Sr.  272. 

3  Thomas  v.  The  Ko<9ciusko,  11  N.  T.  Leg.  Obs.  38,  disapproTing 
The  Hendrik  Hudson,  7  Law  Bep.  N.  S.  93. 

4  Hodgson  V.  Butts,  3  Granch,  140;  Mlln  v,  Splnola,  4  Hill,  177:  M<^ 
Lellan  v.  Osborne,  51  Me.  85;  Tucker  v.  Bufflngton,  15  Mass.  477;  Keilo, 
Gochran,  1  Brown  Adm.  162. 

5  Tucker  v.  Buifington,  15  Mass.  477 ;  Neil «.  Gochran,  1  Brown  Adm 
162. 

6  McLeUan  V.  Osborne,  51  Me.  85. 

7  Dogan  9.  Pentz,  2  Hughes,  66. 
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fied  out  of  them ;  ^  having  once  attached,  it  follows  pro- 
ceeds into  the  hands  of  assignees,  ^o  and  lien-holders  are 
entitled  to  the  benefit  of  increase  in  value  on  sale  of  the 
property.ii 

1  The  Boek  Island  Bridge,  6  Wall.  213:  Weber  v.  Lee  Ck>imty,  6 
WalL  215;  Haimer  v.  Bell.  22  eds,  L.  &  £.  62. 

2  The  Avon,  1  Brown  Adm.  179;  The  Batavla,  2  Dods.  fiOO. 

3  The  WUliamB,  1  Brown  Adm.  224:  Freeman  «.  BneUngbam,  18 
How.  189;  The  Bold  Bacdeugh,  2  £ng.  L.  &  £.  036. 

4  Phillips  V.  Tapper,  2  Pa.  St.  323;  Andrews  v.  Wall,  S  How.  968; 
The  Blchard  Bosteed,  1  Sprague,  442. 

5  The  KamnkeaffjS.  C.  Co.  v.  The  Edwtai,  I  CUff.  330:  The  Williams, 
1  Brown  Adm.  224;  The  Paragon.  1  WarOt^i  The  Phebe,  1  Waret263; 
Hewitt  o.  Bnck,  17  Me.  147;  The  Drold,  1  W.  Bob.  891;  The  Bold  Buc- 
•dengh,  2  £ng.  L.  &  E.  636. 

6  The  Kalorama,  10  WalL  217;  The  Guy,  9  WaU.  798,  afllnnlng  8.  C. 
1  Ben.  112.  ^ 

7  The  Eclipse,  3  Biss.  103;  The  Nestor,  1  Sun.  73;  The  Chnsan,  2 
£tory,  496. 

8  Shrewsbory  v.  The  Two  Friends,  Bee,  438;  €k>tterel  v.  Hook,  1 
Dong.  97. 

9  The  Siren,  7  Wall.  152. 

10  Cutler  V.  Bae,  7  How.  729:  The  George  Preecott,  1  Ben.  6;  Dike  «. 
The  St.  Joseph.  6  McLean,  673:  Pitman  v.  Hooper,  3  Sum.  60, 286;  Fits 
9.  TheOalliot  Amelie,2Cllff.448;  Brown  v.  Lull,  2  Sum.  443;  Idle  v. 
Royal  Exchange  Assu.  Co.  8  Taunt.  755. 

11  The  Aline,  1 W.  Bob.  111. 

§  70.  Authority  of  master.— The  master,  in  a  for- 
eign port,  may  bind  the  owners  for  repairs  and  supplies,  or 
pledge  the  credit  of  the  vessel  for  advances,^  though  he 
DO  charterer  and  owner  pro  hoc  vice,^  Only  those  acts  of 
the  master  performed  within  the  scope  of  his  authority, 
create  a  lien  on  the  vessel,'  and  all  contracts  within  the 
scope  of  his  authority,  and  those  only,  create  liens,^  in 
any  other  than  the  home  port  of  the  vessel.'^  A  vessel  is 
not  subject  to  the  lien  xor  performance  of  a  contract, 
where  no  contract  has  been  made.^  Generally,  he  cannot 
hypothecate  to  the  consignee,?  nor  pledge  the  vessel  for 
advances  to  buy  cargo. ' 
See  Bottomry,  master. 

1  The  Aurora.  1  Wheat.  96:  The  Hilarity,  Blatchf.  A  H.  90:  The 
Onstavla,  Blatchf.  &  H.  189;  Thomas  v.  Osbom,  19  How.  22  ;  Milward 
v.Hallett,  2  Gaines,  77;  Marquand  o.  Webb,  16  Johns.  89;  James  v. 
Bizby,  11  Mass.  34;  Hoskins  v.  Slayton,  Hardw.  376:  Bich  v.  Coe,  2 
€k>wp.  636;  Speerman  v.  Degrave^J  Vem.  643;  Stewart  v.  Hall,  2  Dow, 
29:  Ex  parte  Bland,  2  Bose,91;  Webster  v.  See]Eamp,4  Bam.  A  Aid. 
362 ;  Arthur  v.  The  Cassius,  2  Story,  81. 

2  Flaherty  v.  Doane,  1  Low,  150;  Thomas  v.  Osbom,  19  How.  S; 
Thorp  V.  Hammond.  12  Wall.  416;  Andrews  v.  Wall,  3  How.  568:  The 
General  Smith,  4  Wheat.  438;  The  St.  Jago  de  Cuba,  9  Wheat.  40O; 
Bamsay  v.  Allegre,  12  Wheat.  611. 

I   The  Waldo.  2  Ware  (Dav.)  161 ;  The  Phebe,  1  Ware. 
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6  The  Sarah  Starr.  1  Spngae,  4d3:  The  A.  B.  Dniilap,  1  Low.  SSerThe 
Grapeshot. e Wall.  129LTheXiuatlO WalL  192;  The  Kalorama,  10 waiL 
a04;  The  Patapsco,  18  WalL  S29;The  Emily  Sonder,  17  WalL  669;  The 
Yl]^,  8  Peters,  638. 

7  The  Neverslnk,  6  Blatchf .  S39. 

8  The  Ltilii,  10  WalL  201 ;  The  Fortitude,  S  Sum.  228 }  The  Parai^n,  1 
Ware,  322. 

9  The  James  Gay,  1  Ben.  112:  S.  C.  6  Blatchf.  497;  The  EledODB;,  8 
Ben,  37 :  Pratt  v.  Beed,  19  How.  361 ;  Thomas  v.  Osbom,  19  How.  22:  The 
Neversmk,  5  Blatchf.  540;  The  A.  B.  Dimlap,  1  Low.  856;  The  lAdy 
Franklin,  1  Ch.  L.  N.  273;  The  Sophie,  1  W.  Boh.  868;  The  Maltland,  2 
Blss.  204. 

10  The  Mary  Bell,  1  Sawy.  135. 

11  The  James  Guy,  1  Ben.  112. 

§  72.  Presumptions  of  necessity.— That  the  sap- 
plies  were  ordered  by  the  master  is  a  presumption  that 
they  were  properly  furnished  on  the  creait  of  tne  vessel,  i 
The  necessity  for  credit  is  presumed  from  proof  of  the 
necessity  for  repairs  and  supplies,  when  furnished  in  good 
faith,  or  for  advances  to  pay  for  the  same.  2  It  is  sufficient 
to  prove  that  the  necessaries  were  ordered,  and  were  in 
their  nature  generally  necessary .8  Whatever  is  fit  and 
proper,  and  whatever  a  prudent  owner  would  have  order- 
ed if  present,  is  within  the  meaning  of  the  word  "  neces- 
saries ^— this  is  the  first  test  of  necessity.^  When  circum- 
stances are  such  as  to  raise  a  presumption  that  there  was 
no  necessity  for  hypothecation,  it  becomes  incumbent  on 
the  libelant  to  show  a  necessity  for  credit.^  Where  neces- 
sity appears,  the  presumption  is,  if  furnished  in  good  faith, 
that  the  ship  is  respousible,  unless  it  is  affirmatively  shown 
that  the  master  had  funds  or  other  resources,  and  that  the 
furnishers  knew,  or  ought  to  have  known  the  fact,''  or  that 
the  funds  could  have  been  raised  on  the  personal  credit  of 
the  owner.8  The  presumption  is  not  repelled  by  proof  of 
possession  of  funds  with  the  master.^  In  case  of  extreme 
necessity,  the  presence  of  the  owner  will  not  affect  the  va- 
lidity of  the  lien.  10 

1  The  Ealorama,  10  Wall.  204;  The  Lula,  10  Wall.  192;  The  St.  Jo- 
seph, 1  Brown  Adm.  202. 

2  The  Luln,  10  Wall.  203:  The  Kalorama.  Ibid.  216;  Insurance  Co.  v. 
Baring,  20  Wall.  164;  The  Lottawanna,  21  Wall.  588:  The  Grapeshot,  9 
Wall.  141:  The  Washington  Irving,  2  Ben.  319;  The  Prospect,  3  Blatchf. 
S26;  The  Eledona,  10  Blatchf.  514;  The  Sarah  Starr,  1  Sprague,  458;  The 
Virgin,  8  Peters,  538.  But  see  Thomas  v.  Osbom,  19  How.  22;  Pratt «. 
Beed,  ibid.  359. 

3  Sroder  9.  The  Collier,  2  Pittsb.  Bep.  304. 

4  The  Grapeshot,  9  Wall.  129:  The  Fortitude,  3  Sum.  246LWebstep 
9.  Seekamp,  4  Bam.  &  Aid.  352;  The  Medora,  1  Spnunie,  138;  The  Alex* 
«nder,  1 W.  Bob.  288, 346;  The  Gustavla,  Blatch  &  H.  191. 

5  TheJamesGuy,  IBen.  114;  The  Alexander,  1 W.  Bob.  288. 

6  The  Guy,  1  Ben.  115;  Pratt  v.  Beed,  19  How.  359. 
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The  Sun  Kfrtrliam,  1  Bond,  378;  Thomas  v.  The  Kosciusko,  11  N.  T. 
Leg.  Obs.  38;  Tree  «.  The  Indiana,  Crabbe,  479;  The  Albany,  4  Dill.  444. 

7  The  Waj  Bell,  1  Sawr.  135:  The  Island  City,  1  Low.  375.  And  see 
The  Alice  Tuntor,  5  Ben.  391;  McDermott  v.  The  S.  O.  Owens,  ITVall. 
Jr.  370. 

8  Baymond  v.  The  Ellen  Stewart,  5  McLean,  269. 

9  The  Eagle,  Bee,  78  Shrewsbury  v.  The  Two  Friends,  Ibid.  433; 
Prltchard  v/The  Lady  Horatia,  Bee,  167;  The  Alida,  Abb.  Adm.  169; 
The  Stephen  Allen,  Blatchf.  &  a.  178;  The  BCaitlandt2  Biss. 206:  The 
Jemsalem,  1  Gall.  34<);  De  Lovio  v.  Bolt,  2  Gall.  484;  The  Blary  Bell,  1 
Sawy.  137;  The  Nestor,  1  Sum.  73;  The  Draco^  Sum.  177:  Zane  v.  The 
President,  4  Wash.  C.  C.  455:  The  Aurora,  1  Wheat.  96;  li.  J.  S.  N.  Co. 
V.  Merch.  Bk.  6  How.  391 :  Gardner  v.  The  New  Jersey,  1  Pet.  Adm. 
223;  Hussie  v.  Christie.  13  Ves.  Jr.  594;  Ex  parte  Haiket,  19  Yes.  Jr. 
474;  Farmer  V.  Davies,  1  Term.  Bep.  108. 

10  The  Belfast,  7  Wall.  624;  The  Lulu,  1  Abb.  V.  S.  198;  Selden  r. 
Hendrickson,  1  Brock.  408;  The  Kalorama,  lOWaU.212;  The  St.  Law- 
rence. 8  Ware,  211;  The  Hull  of  a  New  Brig,  3  Law  Rep.  69;  The  Mary 
Bell,  1  Sawy.  138.  But  see  Levering  v.  Bank  of  Columbia,  I  Cranch  C. 
C 152;  Steams  v.  Doe,  12  Gray,  482:  Bliss  v.  Bopes,  9  Allen,  344. 

§  74.  TVlien  do  not  attach.— The  maritime  lien  does 
not  attach  on  a  contract  made  on  land,  and  to  do  work 
within  the  body  of  the  county:  ^  nor  if  the  agent  or  con- 
si^ee  makes  the  advances  or  repairs. ^  If  the  master  has 
or  can  command  other  funds,  he  cannot  hypothecate  for 
advances  for  necessaries;  *  he  must  first  exhaust  his  own 
means  and  credit.*  When  the  master  liad  money  and 
paid  the  contractors,  creditors  of  the  contractors  have  no 
lien.^  The  lien  does  not  attach  on  a  sx)ecial  contract  made 
with  the  master  individually  «  or  the  owner.^  The  master 
is  not  authorized  to  hypothecate,  if  the  owner  has  a  repre- 
flentative  who  will  advance  the  necessary  funds,  or  if  the 
flame  can  be  procured  by  other  means ;  ^  but  if  the  creditor 
acts  in  good  faith,  without  knowledge  or  suspicion  of  the 
existence  of  funds  or  personal  credit,  or  could  not  on  rea- 
sonable inquiry  acquire  knowledge  thereof,  the  owner  is 
bound,  notwithstanding  they  existed,  or  might  have  been 
known  to  exist.^  Due  diligence  is  imposed  on  the  creditor 
to  know  the  contrary;  i®  but  bad  faith  is  not  established 
by  the  fact  that  the  master  had  funds  which  he  ousht  to 
have  applied.^^  If  the  agent  or  consignee  made  the  re- 
pairs or  advances,  to  whom  the  owner  was  known,  and 
with  whom  the  owner  had  good  credit,  the  lien  does  not 
attach.  ^3    No  lien  attaches  tor  port  charges.i^ 

1  Phillips  V.  The  Thomas  Scattergoo?.  Gilp.  7,  dlstlngnlshlng  Woolf 
V.  The  Oder,  2  Pet.  Adm.  261. 

2  Leland  v.  The  Medora,  2  Wood.  A  M.  97 ;  Harper  v.  The  New  Briar, 
«ilp.  036. 

3  The  WiUiam  and  Emmeline,  Blatclif.  ft  H.  66:  Boreal  e.  The 
Golden  Bose,  Bee,  131;  Forbes  r.  The  Hanna,  Hopk.  176:  The  Hero,  2 
Dods.  139:  Joy  v.  Allen,  2  Wood.  &  M.  328;  Gordon  v.  Mass.  F.  ft  M. 
Ins.  Co.  2  Pick.  249. 
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4  Driakwater  v.  The  Spartan,  1  Ware,  liB;  The  Hero,  2  Dods.  139. 

9  The  Eledona,  10  Blatchf .  514,  (listlngwlBhtng  The  Gmpetthot,  9  Wall. 
130;  The  Lulu,  10  WaU.  201. 

6  The  Amstel,  Blatchf.  &  H.  217 ;  Ex  parte  Lewis,  2  Gall.  483:  Hotton 
r.  Bragg,  7  Taunt.  14;  The  Asa  B.  Swiff,  Newb.  654;  Zaae  v.  The  Pree> 
ldentr4^Wa8h.  C.  C.  456. 

7  Putnam  v.  The  Polly,  Bee,  159;  0*Hara  v.  The  Vary,  Ibid.  100;  Cos- 
•art «.  Lawdley,  3  Mod.  244. 

8  Pritchardv.  The  LadyHoratla,  Bee.  109;  Boreal  v.  The  Golden 
Rose,  Ibid.  131;  Shrewsbury  v.  The  Two  Friends,  Ibid.  438. 

9  The  Aurora,  1  Wheat.  96;  The  Virgin,  8  Peters,  538;  The  Forti- 
tade.3Sum.2d7;  The  Nelson,  1  Hagg.  Adm.  169;  The  Jane,  1  Dods. 
481;  The  Bhadamanthe,  Ibid.  201:  La  Tsabel,  Ibid.  273:  The  Hero,  2 
Dods.  139;  The  Kalorama,  10  Wall.  204;  The  Custer,  Ibid.  216;  The 
Lottawanna.  21  Wall.  589. 

10  Insurance  Go.  v.  Baring,  20  Wall.  164;  The  Lulu,  10  WaIL201;  The 
Patai»8CO,  13  Wall.  329. 

11  The  Lulu,  10  Wall.  201 ;  The  Sarah  Starr,  1  Sprague,  453. 

12  Leland  v.  The  Hedora,  2  Wood.  A  M.  97 ;  Beade  v.  Commercial  Ins. 
Go.  8  Johns.  353. 

13  The  Bodney,  Blatchf.  A  H.  231,  questioning  Ripley  v.  Gelston,  9 
Johns.  201. 

§  75.  Lien  of  material-men.— Material-men  have  a 
three-fold  security,  the  master,  the  owners,  and  the  ves- 
ael.i  The  general  maritime  law  gives  a  lien  for  necessary 
repairs  and  supplies  furnished  to  a  foreign  vessel,^  unless 
it  appears  that  the  lien  was  waived,^  or  unless  it  can  be 
inferred  that  the  master  has  money,  or  the  owner  credit,^ 
and  notwithstanding  any  agreement  between  the  owners 
and  the  master.  ^  It  attaches  without  any  express  agree- 
ment therefor  ^ — ^all  that  is  necessary  to  create  the  lien  is 
that  the  supplies  be  actually  furnished,  7  though  a  part 
of  the  supplies  was  dispensed  to  the  passengers,  s  They 
are  presumed  to  be  furnished  on  the  credit  of  the  vessel,' 
and  material-men  have  a  lien  for  the  whole  amount  due 
ihemA^  It  attaches  on  the  order  of  the  master,  even 
against  a  former  owner  who  claims  she  was  soid  in  f  raud  ;^^ 
material-men  not  being  affected  by  the  fraudulent  char- 
acter of  transfers  by  which  a  vessel  is  placed  in  the  posi- 
tion of  a  foreign  vessel.  ^^  The  contract  to  furnish  mate- 
rials and  supplies  to  a  vessel  launched  and  afloat,  is  a 
maritime  contract,  ^^  and  no  unforeseen  or  unexpected 
emergency  need  be  shown  to  warrant  the  lien.i*  If  the 
master  has  no  funds,  or  no  credit,  or  the  owners  were 
without  such  means  as  the  master  could  command,  the 
lien  attaches. ^^  Consignees  in  a  foreign  port,  without 
funds,  may  have  a  lien  for  supplies  furnished  by  them.^*^ 
Ship-chandlery  includes  everything  necessary  to  the  f  ur- 
nisning^  and  equipping  a  vessel,  so  as  to  make  her  seawor- 
thy; ^7  it  includes,  not  only  stores,  stoves,  hardware  and 
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terial-men,  for  snppties  fumished  to  a  vessel  at  her  home  • 
port,i  even  if  the  vessel  be  engaged  in  foreign  commerce.^. 
Under  the  ancient  admiralty  law  of  Ensland,  the  lien  at- 
tached, for  repairs  and  supplies,  as  well  to  domestic  as  to 
foreign  vessels.^  The  general  maritime  lien  does  not  at- 
tach unless  it  is  shown  that  the  supplies  could  not  have 
been  obtained  upon  the  personal  credit  of  the  owners 
Where  materials  were  furnished  under  orders  of  a  con- 
tractor who  was  paid  by  the  master,  no  lien  was  created 
against  the  vessel  affecting  the  vessel  in  the  hands  of  a 
6ona.^e^  purchaser:  6  nor  when  furnished  at  the  instance 
of  the  owner  when  not  on  a  voyage;  ^  nor  when  orders 
were  given  by  a  purchaser  to  whom  no  bill  of  sale  had 
been  passed; '  nor  where  materials  were  furnished  by  pre- 
vious owners  at  the  home  port  on  a  vessel  in  the  hands  of 
her  owners  in  another  State.  3  Where  the  supplies  are 
furnished  under  circumstances  showing  an  intent  to  trust 
to  the  personal  credit  of  the  master,  owner,  or  other  per- 
son interested,  no  lien  arises.^ 

1  The  Mary  Bell,  1  Sawy.  135.  But  see  GUI  v.  Tlie  Continental,  8 
West.  Jnr.  232;  Tumbull  v.  The  Enterprise,  Bee,  345,  distinguishing 
Bich  V.  Coe,  Cowp.  636. 

2  The  Edith,  11  Amer.  Law  Beg.  214;  The  Glrcassla,  12  Amer.  Law 
Beg.  291;  5  Amer.  L.  T.  482. 

3  The  Lottawanna,  21  Wall.  599*  Hoare  v.  Clement,  2  Shaw,  338;  The 
Neptune,  3  Hagg.  Adm.  129;  Justin  v.  Ballam,2  Ld.  Baym.  805;  Wat- 
kinson  v.  Bamardiston,  2  P.  Wms.  367;  WiUdns  v.  Carmichael,  1  Doug. 
101;  Ex  parte  Shank,  1  Atk.  234. 

4  Pratt  V.  Beed,  10  How.  359:  The  Sarah  Starr,  1  Sprague,  453;  The 
Sea  Lark,  Ihid.  671 ;  The  Lady  Franklhi,  1  Biss.  561. 

5  The  Eledona,  10  Blatchf.  511.  And  see  Smith  r.  Eastern  B.  B.  Co. 
1  Curt.  253;  S.  C.  6  Law  Bep.  N.  S.  401. 

6  Woodruff  t».  The  Levi  Dearborn,  4  Am.  Law  J.  88, 97. 

7  The  John  Farron,  7  Ben.  53. 

8  Jones  V.  The  Battier.  Taney,  456. 

9  The  Sea  Flower,  1  Blatchf.  361 ;  Zane  v.  The  President,  4  Wash.  C. 
C.453;  Moore  v.  The  Fashion,  Newb.  40;  S.  C.  8  Law  Bep.  N.  S.50;  6 
McLean,  472 ;  The  Chusan,  2  Story,  455 :  The  John  Walls,  Jr. ;  1  Sprague, 
170;  S.  C.  2  Law  Ben.  N.  S.  24;  The  Abby  Wliitman,  7  Law  Bep.  N.  S. 
822.  But  compare  The  Nestor,  1  Sum.  73;  The  Antarctic,  1  Sprague, 
206;  S.  C.  5  Law  Bep.  N.  S.  578. 

§  77.  Iiien  for  repairs. — A  contract  for  necessary  re- 
pairs to  a  vessel  in  a  loreign  port  creates  a  lien  under  the 
maritime  law,i  notwithstanding  the  owner  was  present,  if 
done  on  the  credit  of  the  vessel,^  and  the  vessel  will  he 
liahle  therefor  at  its  home  port;^  but  necessity  for  the  re- 
pairs and  for  credit  must  oe  shown.*  The  master  is  not 
authorized  to  hypothecate  where  the  necessity  was  not 
urgent,  and  there  were  means  of  communicating  with  the 
owners.^    He  is  bound  to  apply  moneys  in  his  hands  to- 
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wazds  the  xepaiis  before  he  can  hypotheoate.^  NeoestitT' 
for  credit  is  proved  where  each  ciroiunstenoes  of  ezigency 
are  shown  as  would  indaoe  a  prudent  owner  to  order  the 
repairs.^  Bepairs  made  on  contract  with  the  owner,  and 
not  at  the  time  claimed  as  a  lien,  and  there  being  no  im- 
mediate necessity,  do  not  create  a  lien;  8  so  no  lien  arises 
where  the  credit  of  the  agent  is  taken.*  Where  persons 
in  good  faith  give  credit  lor  necessary  repairs  to  a  vessel 
as  a  foreign  boat,  they  are  not  affected  by  the  fraudulent 
character  of  the  transfer  placing  her  in  the  position  of  a 
foreign  boat.^*^  The  lien  for  repairs  attaches  at  a  home 
port,  if  done  on  the  credit  of  the  vessel:  ^^ otherwise  not*^^ 
Contracts  for  repairs  to  be  made  at  the  wh£^  are  mari- 
time, ^8  but  no  lien  attaches  on  a  contract  made  on  land, 
the  owner  being  present.^^ 

1  The  Aurora,  1  Wheat.  96:The  General  Smith,  4  Wheat.  488;  Fhelpa 
V.  The  Camilla,  Taae7,400;  The  Richard  Busteed,  1  Spragae,447;  Da- 
vis V.  Child,  2  Ware,  71 :  Draco,  2  Smn.  177,  denying  Justin  v,  BaUam,  2 
Ld.  Raym.  805:  Tumbull  v.  The  EnterprisexBee. 345.  And  see  Peyroux 
V.  Howard*  7  Peters,  324;  Shrewsbury  v.  The  Two  Friends,  Bee,  433; 
Jerusalem,  2  OaU.  349;  Hosseyv.  Christie.  9  East,  426;  Alexander,  1 
Wm.  Bob.  288,846:  Sam  81ick,2Cort.  480;  KlflK8age,S  Curt  421,OTemil- 
ing  1  Ware,  546;  llie  Edlth^  U.  8. 618. 

^  2  YoungfUl  V.  The  James  Guy,  6  Int.  Bey.  Bee  68;  The  Ealorama, 
10  WaU.  m;  The  Custer,  Ibid.  215. 

3   The  Christopher  North,  6  Blss.  414. 

i  The  Neverslnk:  The  A.  B.  Dunlap,  1  Low.  396:  The  James  Guy,  6 
Blatchf.  496;  S.  C.  1  Ben.  112;  The  Grapeshot,  9  Wall.  129;  The  Sarah 
Starr,  1  Spra^e,  453|The  Sea  Lark,  1  Sprague,  671:  Burke  v.  The  M. 
P.  Bich,  1  Clffl.  808:  The£ledona,2Ben.31;  The  Washington  Irving,  2 
Ben.  318;  The  Maltland.  2  Blss.  205;  Ex  parte  Lewis,  2  GaU.  484;  Frank- 
lin V.  Hosier,  4  Bam.  &  Aid.  341 ;  £x  parte  Halket,  19  Yes.  Jr.  474 ;  3  Yes. 
&  B.  135. 

5  Goodwbi  V.  U.  S.  6  Ct.  Of  CL 146. 

6  The  Packet,  3  Itlason,  255;  Cuplsino  v.  Perez,  2  Dall.  195. 

7  The  Grapeshot,  9  WaU.  129:  The  Lulu,  10  WsdL  203;  The  Sea  Lark, 
1  Sprague,  571;  The  Mason,  2  Story,  463. 

8  The  Maltland,  2  Blss.  201,  distinguishing  Pratt  v.  Seed,  19  How.  350. 

9  Phelps  V.  The  Camilla,  Taney,  400. 

10  The  McAllister  v.  The  Sam  Klrkman,  I  Bald.  389;  The  Alice  TalDp 
tor,  5  Ben.  391. 

11  Taylor  v.  The  Commonwealth,  14  Am.  Law  Beg.  86. 

12  The  Transit,  4  Ben.  567. 

13  Ex  parte  Easton,  95  U.  S.  75. 

14  Prltchard  v.  The  Lady  Horatia.  Bee,  167:  Forbes  «.  Hanna,  Hopk. 
Ch.176. 

§  78.  Validity  of  lien  for  supplies.— The  supplies 
must  appear  to  be  reasonable,  or  the  money  advanced  for 
them  to  nave  been  wanting,  and  there  must  be  nothing  to 
repel  the  ordinary  presumption  that  the  master  acted 
under  the  authority  of  the  owners.^    It  is  no  objection 
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that  the  ovm^r  was'  present  when  the  siiTi]plles  ^ere  fur- 
nished in  a  foreign  port,^  or  that  he  gave  cureotions  in  per- 
son,* if  the  understanding  was  that  they  were  to  be  on  the 
credit  of  the  vessel.'*  The  lien  will  be  enforceable  not- 
withstanding the  owner  resided  at  the  port  where  some  of 
the  supplies  were  f amished,^  and  ignorance  of  the  fact 
that  a  foreign  owner  resided  at  the  port  of  supplies  rebuts 
the  presumption  of  the  want  of  necessity  for  credit  to  the 
vessel ;«  but  where  the  repairs  and  supplies  were  fur- 
nished at  the  request  of  the  owner,  they  are  presumed  to 
be  furnished  on  liis  credit.^  It  is  no  objection  to  the  en- 
forcement of  the  lien  that  a  common-law  action  has  been 
brought  for  the  demand  if  it  is  still  undetermined.^  The 
lien  attaches  for  provisions,  although  the  creditor  knows 
that  the  master  took  the  vessel  on  shares,  and  that  he  is 
to  victual  and  man  her,  if  furnished  on  the  credit  of  the 
vessel.^  Where  supplies  were  furnished  to  a  vessel  in 
distress,  with  the  assent  of  the  master,  even  where  char- 
terers were  owners,  and  the  material-men  had  notice 
thereof,  the  lien  attaches.^^  A  master  may  bind  a  steamer 
for  necessaries  when  the  general  owner  retains  possession, 
and  the  charterer  merely  nires  her.^^  A  liep  upon  a  mort- 
gaged vessel  in  possession  of  the  mortgagor  is  valid,  and 
wm  be  enforced  after  possession  transferred  to  the  mort- 
gagee.^ 

1    The  Fortltade,  3  Sum.  247;  United  Ins.  Co.  v.  Scott,  1  Johns.  106; 
V.  The  Active,  2  Wash.  C.  C.  226. 


2  The  Kalorama,  10  WalL  204 ;  The  Coster,  10  Wall.  215. 

3  The  Orapeshot,  9  Wall.  129:  The  Lulu,  10  Wall.  192;  The  Kiaorama, 
10  Wall.  206;  The  Guy,  9  Wall.  578,  dlstlDgulshing  Thomas  v,  Osbom,  19 
How.  22;  Pratt  o.  Beed,  19  How.  359. 

4  The  Union  Express,  1  Brown  Adm.  541 ;  The  Kalorama,  10  WalL  204. 

5  The  Widkyrlen,  11  Blatchf .  241 ;  S.  C.  3  Ben.  395. 

6  The  Grapeshot,  9  Wall.  129;  The  Guy,  9  WalL  758;  The  Lulu,  10 
WalL  192;  The  Walkyrien,  11  Blatchf.  24ir 

7  The  Mary  Bell,  1  Sawy.  139;  Thomas  v.  Oshom,  19  How.  22. 

8  The  Kalorama,  10  WalL  204 ;  The  Custer,  Ibid.  215. 

0  The  Monsoon,  1  Sprague,  37:  The  Sarah  Starr.  1  Spraffne,453;  The 
Pbebe,  1  Ware,  263;  Freeman  v,  Buckingham,  18  how.  182;  Thomas  v. 
Osboxn,  19  How.  22;  Pratt  v.  Beed,  19  How.  359;  Webb  v.  Pelrce,  1  Curt. 
104. 

10  Tbe  Plymouth  Bock,  13  Blatchf.  505 ;  S.  C.  7  Ben.  448. 

11  The  City  of  New  York,  3  Blatchf.  187. 
13  The  Granite  State,  1  Sprague,  277. 

8  79.  Lien  for  services.— The  lien  for  services  is  eon* 
sidcred  an  element  of  the  original  contract  and  inherent 
therein.^  The  maritime  contract  includes  services  in  the 
Imilding,  repairing,  supplying,  and  navigating  the  vessel.^ 
The  services  must  be  maritime  to  secure  the  llen.^    It  is 
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deemed  maritime  if  substantially  to  be  performed  on  water 
within  the  ebb  and  flow  of  the  tide>  It  is  not  limited  to 
acts  done  for  the  benefit  of  the  ship,  or  in  the  actual  per- 
formance of  seaman's  duties.<»  Under  the  common  law, 
a  ship-carpenter  or  a  shipwright  has  no  lien  for  repairs 
after  the  vessel  has  passed  out  of  his  possession,  on  a  con- 
tract made  on  land,  at  the  place  of  the  owner's  residence ;  ^ 
so,  work  done  in  a  dry  dock  is  not  of  a  maritime  nature.'' 
A  stevedore  has  no  maritime  lien  for  services  in  loading 
and  stowing  cargo,^  nor  a  ship-keeper.^  A  purchaser  can- 
not acquire  a  lien  for  services;  ^  on  failure  to  perfect  his 
title,  he  has  no  lien  a^inst  a  subsequent  vendee  for  ser- 
vices performed  anterior  to  the  sale.^ 
See  MASTEB,  Seaatan,  Gabbier,  Collision. 

1  The  Infanta,  Abb.  Adm.  267 ;  The  Nestor,  1  Sum.  78. 

2  Davis  V.  A  New  Brig,  Gllp.  477;  The  Jerusalem,  2  Gall.  199;  The 
BicharcLBusteed,  1  Sprague,  447. 

3  Packard  v.  The  Louisa,  2  Wood.  A  M.  53:  The  Eaorle,  Bee,  78; 
Flaherty  v.  Doane,  1  Low.  150;  The  Monsoon,  1  Sprague,  ar7. 

4  The  D.  C.  Sallsbary,  Olcott,  73,  distinguishing  Davis  v.  Lake  Boat 
Enterprise,  not  reported. 

5  Blngold  V.  Crocker,  Abb.  Adm.  346;  Beed  v.  Ganfleld,  1  Sam.  195. 

6  Pritchard  v.  The  Lady  Horatia,  Bee,  169;  Shrewsbury  v.  The  Two 
Friends.  Ibid.  433:  Clinton  v.  The  Hannah,  Bee,  419;  The  General 
Smith,  4  Wheat.  438;  The  Marlon,  1  Story,  68;  S.  C.  3  Law  Bep.  250. 

7  Bradley  v.  BoUes,  Abb.  Adm.  569:  The  Joseph  Cnnard,  Olcott,  120; 
The  Amstel,  Blatchf.  &  H.  215;  The  Harriet,  Olcott,  229. 

8  Paul  V.  The  Bex,  2  Woods,  229;  The  Amstel,  Blatchf.  A  H.  217; 
The  A,  B.  Dnnlap,  1  Low.  361 :  McDermott  v.  The  S.  G.  Owens,  1  Wall. 
Jr.  370 ;  Cox  v.  Murray,  Abb.  Adm.  343 ;  The  Joseph  Cunard,  Olcott,  124. 

9  The  Island  City,  1  Low.  378;  McDermott  v.  The  S.  G.  Owens,  1 
Wall.  Jr.  372;  The  Havana,  1  Sprague,  402;  Gumey  v.  Crockett;  Abb. 
Adm.  493;  The  Sarah  Jane,  2  Amer.  Law  Be  v.  450. 

10  DowUng  V.  The  Bellance.  1  Woods,  iM;  Ohl  v.  Eagle  Ins.  Co.  4 
Mason,  390. 

11  The  Mary  Elizabeth,  3  Sawy.  49L 

§  80.  Iiien  for  advances.— It  is  not  material  whether 
the  hypothecation  is  made  directly  to  the  furnishers  of 
repairs  and  supplies,  or  to  one  who  advances  money  on 
the  credit  of  the  vessel,  to  pay  therefor,  in  a  case  of  ne- 
cessity.^ The  lender  of  money,  in  a  foreign  port,  has  a 
lien  for  his  advances  made  for  the  payment  of  necessary 
expenses,^  whenever  it  would  attach  for  the  necessaries 
themselves,^  and  necessaries  include  money;  ^  but  it  is 
incumbent  on  the  creditor  to  show  the  necessity.^  The 
lien  attaches  for  advances  to  the  master  for  any  purpose 
connected  with  the  vessel  or  its  employment,o  at  a  place 
where  neither  the  master  nor  the  owner  were  known.? 
The  presumption  is,  that  the  advances  were  made  on  the 
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credit  of  the  Teasel,^  which  is  repfelled  enly  by  clear  and! 
satisfactory  proof  that  the  master  was  in  possession  of 
fiuids»  or  of  a  credit  of  his  own,  or  of  his  owners,  and 
that  the  fact  was  known  to  the  party  malring  the  ad- 
vances.* 

1  The  Gnq>e8hot,  9  WalL  180;  The  Lnla,  10  Widl.  192:  The  Union  Ex* 
press.  1  Brown  Adm.  639;  The  EmUy  B.  Bonder,  8  Ben.  189;  8.  0.  S 
Blatchf.  337;  The  Sarah  Harris  J  Ben.  181 ;  The  Kalorama,  10  Wall.  204; 
The  A.  B.  Dnnlap,  1  Low.  881:  The  Oustavla,  Blatchf.  A  H.  189:  Robin- 
son v.  LyaU,  7  Price,  692;  Arthur  v.  Barton, «  Mees.  A  W.  138;  Johns  v. 
Simons,  2  Q.  B.  425;  Stonehouse  v.  Ocnt,  2  Q.  B.  431 ;  Edwards  «.  Havill, 
14  Com.  B.  107. 

2  Wainwright  v.  Orawford,  17  How.  477;  The  Emily  Bonder,  17  WalL 
666;  The  J.  F.  Spencer,  ft  Ben.  151;  The*TosephCunaru.Olcott,120;  The 
Sarali  Harris,  8  Ben.  28;  The  Hoyle,  4  Biss.  236;  The  Sophie,  1 W.  Bob. 
368:  Wainwright  v.  Crawford,  3  Yeates,  131 ;  S.  C.  4  Dau.  225:  Davis  v. 
Child,  2  Ware,  71 ;  The  Hoyle,  4  Biss.  236;  Collins  v.  The  Fort  Wayne,  1 
Bond,  487:  The  A.  B.  Dunlap,  1  Low.  361 ;  The  Sarah  Starr.  1  Spnffae» 
463;  The  James  Guy,  1  Ben.  112;  The  Neversink,  5  Blatchf.  539. 

3  The  Union  Express,  1  Brown  Adm.  539;  The  Lulu,  10  WalL  192. 

4  Insurance  Co.  v.  Baring,  20  WaU.  163 ;  Mintum  v.  Maynard,  17  How. 
477;  The  J.  F.  Spencer,  5  Ben.  182;  Seamans  v.  Lorlng,  1  Mason,  127: 
The  St.  Lawrence,  8  Ware,  214;  Tod  v.  The  Sultana,  19  How.  362:  The 
Onni,  Lush.  154;  The  Albert  Crosby,  3  Law  Bep.  Ad.  &  £.  37. 

ft  Mervln  v.  Shailer,  12  Conn.  489.  Averages  not  necessarlea— The 
Aaltje  Wlllemina,  1  Law  Bep.  Ad.  &  £.  107. 

6  Hurry  v.  The  John  A  Alice,  1  Wash.  C.  C.  293;  The  Lottawanna,  21 
WalL 602;  Beldon O.Campbell, 6 Ex. 886:  Fox «. Holt, 4 Ben. 292:  Bocher 
V.  Bnsher,  1  Stark.  27;  The  Fortitude,  3  Sum.  264. 

7  The  Acme,  7  Blatchf.  366 ;  S:  0. 2  Ben.  386 ;  The  Emily  B.  Bonder,  S 
Blatchf.  337. 

8  The  Emily  Souder,  17  Wall.  66S;  Insurance  Go.  v.  Baring,  20  WalL 
3S9:  The  6rapeshot,9  Wall.  190;  The  Lulu,  10  WalL  192;  The  Ealorama» 
10  WalL  204;  The  Fatapsco,  13  WalL  329. 

9  The  Emily  Souder,  17  Wall.  666;  Murray  v.  Laiaros,  1  Paine,  572. 

§  81.  laien,  T^rhen  attaches.— If  the  lender  has  acted 
in  good  faith,  and  without  any  knowledge  or  suspicion  of 
the  existence  of  funds  or  personal  credit,  or  could  not 
upon  reasonable  inquiry  acquire  knowledge  thereof,  the 
owner  is  bound,  notwithstanding  they  existed  or  miebt 
have  been  obtained. ^  The  lien  for  advances  attaches  tor 
advances  to  relieve  a  vessel  in  a  stranded  condition,^  or 
to  relieve  from  an  action,  but  not  from  a  threatened  seiz- 
ure,* or  from  an  attachment,^  or  an  arrest. <^  A  lien  does 
not  attach  for  advances  to  pay  a  debt  for  which  a  vessel 
was  attached  in  a  foreign  port  at  common  law.^  It  at- 
taches when  the  advances  were  made  to  the  owner,  and 
no  especial  arrangements  were  made  for  repayment,  ?  or 
when  agreed  that  the  advances  should  be  on  the  credit  of 
the  vessel.^  It  is  not  necessary  that  the  loan  should  be 
made  before  the  departure  of  the  ship,  nor  that  the  money 
be  expended  on  fitting  out  the  ship,  or  be  invested  in 
dbstt  s.  ±  A.— 0. 
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goods  on  which  a  risk  is  run.^  Insurers,  have  a  lieu  for 
advances  for  necessary  repairs,  and  a  due  bill  of  the  mas- 
ter is  conclusive  unless  impeached  for  fraud.  ^^  The  lien 
for  advances  is  not  affected  by  any  subsequent  agree- 
ment ;  ^1  but  an  express  contract  for  payment  is  a  waiver 
of  the  lien.i2 

1  The  Aurora,  1  Wheat.  96:  The  Ylrt^n,  8  Peters,  838;  Gonard  v. 
Atlantic  Iiis.  Co.  1  Peters,  38S;  4  Wash.  C.  G.  662:  Carrlngton  v.  Pratt,  18 
How.  63;  Thomas  v.  Osbom,  19  How.  23;  Walden  v.  Ghamherlaln,  8 
Wash.  G.  C.  290;  The  Fottttude,  3  Sum.  257:  Greelv  v.  Smith,  3  Wood. 
AH.  236;  Fumlsso.  The  Magoun,  Olcott,  63:  Ward  v.  6reen,6Goweii, 
173 ;  The  Jane,  1  Dod. 461 ;  LaYsabcl,  Ibid.  27;^:  The  Rhadamanthe, Ibid. 
201:  The  Hero,  3  Dod.  139;  The  Nelson,  1  uaag.  Adm.  169;  Soares  v. 
Bairn,  3  Moore  P.  G.  Ij  The  Prince  of  Saxe-Goburg,3  Hagg.  Adm.  387; 
The  Oreila,  Ibid.  84;  The  Galypso,  Ibid.  163. 

2  The  Acme,  7  BUitchf .  366. 

8  Janney  v.  The  Bella  Lee,  13  Int.  Rev.  Bee.  )23. 

4  The  Hoyle,  4  Biss.  238;  The  Aurora,  1  Wheat.  96;  The  Bomp,  2 
Abb.  U.  S.  31. 

5  The  Boston,  Blatchf.  A  H.  324. 

6  The  A.  B.  Dunlap,  1  Low.  350;  The  Oustavla,  Blatchf.  A  H.  189. 

7  The  Eclipse,  3  Biss.  99. 

8  The  Kalorama,  10  Wall.  217;  The  Prospect,  3  Blatchf.  836:  The 
Orapeshot,  9  Wall.  130 ;  The  St.  Lawrence,  3  Ware,  214.  And  see  Tod  v. 
Pratt,  19  How.  363;  The  William  and  Emmeline,  Blatchf.  A  H.  66;  The 
Bhadamanthe,  1  Dod.  201;  The  Augusta,  1  Dod.  283. 

9  Gonard  v.  Atlantic  Ins.  Go.  1  Peters,  437;  U.  S.  v.  Delaware  Ins.  Co. 
4  Wash.  G.  G.  418. 

10  Collins  V.  The  Fort  Wayne,  1  Bond,  490. 

11  The  EmUy  Sender,  17  Wall.  666. 
13  Murray  V.  Lazarus,  1  Paine,  572. 

§  82.  Priority  of  liens.— Privileged  liens  are  matters 
of  strict  right  not  to  be  extended  by  construction  to  cases 
not  within  the  law  which  confers  them.^  A  maritime 
lien  on  a  vessel  is  paramount  to  a  domestic  lien  under  a 
statute  of  a  subsequent  date.^  A  creditor  holding  a  mar* 
itime  lien,  and  obtaining  a  decree  thereon  in  rem,  is  enti- 
tled to  payment  in  preference  to  a  creditor  having  a  co- 
ordinate lien.3  Where  no  preference  is  obtained,  co-ordi- 
nate liens  are  payable  in  the  inverse  order  of  their  dates.'* 
The  sale  of  a  vessel  under  the  Ohio  steamboat  law  does 
not  divest  a  prior  admiralty  lien.^  The  claim  of  a  vendor 
for  balance  of  the  purchase-money  of  a  vessel  takes  pri- 
ority over  the  lien  for  advances  and  supplies  on  a  domes- 
tic vessel  at  her  home  port.<}  The  lien  for  advances  for 
necessaries  takes  priority  over  existing  mortgages  to 
creditors  at  the  home  port.  7  Liens  under  the  Pennsylva- 
nia statute  for  the  attachment  of  vessels  have  priority  over 
a  mortgage  in  the  distribution  of  the  fund  on  the  mort- 
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LmtBod.  1  Adm.  A  EC.  867;  Hays  v.  Golambafl,  23  Mo.  283;  The  CKsn- 
mi  Jackson.  1  Sproguo,  fi04. 

12  Ex  parte  Lewis,  2  Gall.  485;  Crawsbay  v.  Bomfhiy,  4  Bam.  &  Aid. 
90;  l?lie  JEtanier,  Doady,  441. 

13  Fltz  V.  The  Amclle,  2  Cliff.  448;  Dike  v.  The  St.  Joseph,  G  IfcLeaa, 
976;  Eenum  v.  Emerson.^  Curt.  83;  distinguishing  Shcppard  v.  Taylor, 
6  Pet.  675;  The  Bock  Island  Bridge.  0  Wall.  213;  The  Avon,  i  Broim 
Ad.  178;  The  Fhebe.  1  Ware.  263;  Tho  R.  B.  Forbes.  1  8pi-asue.  328; 
Vandewater  v.  Mills,  19  How.  82;  Tho  Rebecca,  1  Ware,  l«d;  The  Nefu 
tot,  I  Sum.  73 ;  Tho  America,<>  Law  Bep.  N.  0. 204 ;  The  Hornet,  Crabbe, 
426;  The  Young  Mechanic,  2  Curt.  404;  The  FcronlA,  Iaw  Bep.  2  A.  A 
g.  65;  The  Bengal.  Swabey,  468;  The  Bold  Buccleugh,  2  £ng.  L.  &  £. 

J  87.  latens  on  domestic  vessels.— Under  tlie  gene- 
maritime  law,  a  lien  on  a  domestic  vessel  is  not  im- 
{>lied ;  ^  bo  lien  attaching  without  a  special  statute.'-'  State 
ef^islatures  have  power  to  create  liens  on  domestic  ves- 
sels, founded  on  maritime  contracts,^  but  they  cannot 
provide  for  their  enforcement  in  rcm,^  or  give  any  other 
than  a  common  law  remedy;^  and  if  the  statute  should 
provide  for  its  enforcement  in  rem,  such  provision  would 
06  unconstitutional  and  void.<^  Tho  lien  on  a  domestic 
vessel  depends  on  the  local  lawj  by  which  it  is  gov- 
erned ;&  its  existence  is  governed  by  tho  law  of  i)lace,® 
and  when  imposed  by  law  it  is  iu  effect  an  element  of  the 
original  contract,  ^^^  and  partakes  of  the  nature  of  mari- 
time liens,  and  is  enforceable  in  rem  in  the  United  States 
courts.ii 


m  a  New  Brig,  l  story,  244 ;  Macy  v.  De  Wolf,  3  Wood  &  M.  203 ;  Thonip 

gike  V,  De  Wolf.O  Flck.  120;  WiMns  v.  Carmlchael.  1  Doug.  101;  The 
eirast,  7  WaU.  624. 

^2  Leon  v.  Oalceran,  11  Wall.  192;  Edwards  v.  Elliott.  21  WaU.  856; 
The  Island  City.  1  Low, 377;  The  Francis  v.  Hsurrisou.  1  Sawy.  856;  Rein- 
liants  in  Court.  Olcott,  383;  The  Panama.  Ibid.  843:  Post  v.  Kimbeily* 
8  Johns.  470;  The  Celestine.  1  Biss.  7 ;  Tho  Globe.  2  Blatcbf .  427. 

8  The  BelfftstJ  WaU. 634:  The  Allda,  Abb.  Adm.  109:  The  Harrison, 
2  Abb.  U.  S.  77 ;  Harper  v.  The  New  Brig.  GUp.  Mi ;  The  Jerusalem,  i 
Gall.  191;  Francis  v.  The  Harrison,  1  Sawy.  3d5;  Surp,  and  Kern,  or  The 
Edith,  6  Ben^347j  The  William  and  Emmeline,  Blatchf.  A  U.  69,  dls- 
tingulshlnc 
distinguisr 
AHJSi;  B 
491. 

_4  The  Belfast.  7  WaB.  644:  The  Allda^  Abb.  Adm.  165,  185;  Tha 
3£dlth,tf  Bank.  Beg.  460;  The  Kate  Tremaine,6  Ben.  71:  The  Globe,  3 
Blatchf. 427LMoir  v.  The  Dubuque,  3  Chic  L.  N.  145;  The  Henrietta, 
2?ewb.  290;  The  Barltan.  10  Mo.  527. 

6  The  Globe,  2  Blatchf.  427;  S.  C.  .5  Law  Rep.  N.  S,  421;  The  Ealo^ 
una.  10  WaU.  204:  Ludlngton  v.  The  Nucleus.  2  Amer.  Law  J.  563;  The 
elfast.7WaU.64i. 

6  Surp.  &  Hem.  of  The  Edith,  10  Blatchf.  406;  11  Amer.  Law  Heg. 
814;  The  Circassian.  12  Amer.  Law  Beg.  291;  Leon  v.  Gaicenut.  11  WaQ. 
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1  AjBhbrook  ir.  The  Golden  Gate,  Newb.  297;  James  o.  The  Pawnee. 
19  Mo.  617. 

2  WaSker  v.  Blackwell,  1  Wend.  557;  The  Joseph  E.  Coffee,  Olcottv 
405,  modifyiiur  Blrbeck  v.  Hoboken  Ferry  Boats.  17  Johns.  M;  and  The 
Fanners'  Deught  v.  Lawrence,  5  Wend.  564:  Hancoz  v.  Donning,  6 
Hill,  494. 

3  The  Celestlne,  1  BIss.  1. 

4  The  Mary  Gratwlck,  2  Sawy.  344 ;  The  Yonng  Mechanic,  2  Cmt.  4041 

5  The  St.  Mary,  3  Blatchf .  329. 

6  Scott  V.  The  Plymouth.  6  McLean,  466;  Jones  v.  The  Commerce,  14 
Ohio,  403;  Wick  v.  The  Samuel  Strong,  6  McLean,  594:  Harper  v.  The 
New  Brig,  Gilp.  541 ;  Purinton  v.  Hull  of  a  New  Ship,  2  Curt.  421 :  Smith 
V.  The  Eastern  Railroad,  1  Curt.  253;  Hills  v.  Elliott,  16  Serg. «  R.  56; 
HInchman  v.  Lybrand,  14  Serg.  &  R.  32;  The  Maggie  Hammond,  9  WalL 
452 ;  Chase  v.  Alliance  Ins.  Co.  9  Allen,  311. 

7  Steamship  Co.  v.  Joliffe,  2  Wall.  450;  Steami^p  Co.  v.  Port  War* 
dens,  6  Wall.  ^4;  Ex  parte  McNiel,  13  WaU.  241;  Hunt  v.  Mackey,  12 
Met.  346;  The  Calif onila,l  Sawy.  463;  The  America,  1  Low.  177;  The 
Alaska.  3  Ben.  3i)2;  The  Robert  J.  Mercer,  1  Sprague,  284:  The  Mary 
Gratwick,  2  Sawy.  344;  The  Havanna,  I  Sprague,  m;  Smith  v.  Swift,  8 
Met.  329;  Nickei-son  v.  Mason,  13  Wend.  64. 

8  The  Alaska,  3  Ben.  392:  The  Robert  J.  Mercer,  1  Spragne,  284;. 
Banta  V.  McNeil.  5  Ben.  76;  Ex  parte  McNiel,  13  Wall.  242;  ^e  Gtoorge 
8.  Wright,  Deady,  597;  Steamship  Co.  v.  Joliffe,  2  Ware,  450. 

9  The  General  Cass,  1  Brown  Adm.  341;  S.  C.  5  Am.  L.  T.  12;  The 
Detroit,  1  Brown,  141 ;  The  W.  J.  Welsh,  5  Ben.  74 ;  The  Kate  Tremaine, 

5  Ben.  60;  S.  C.  4  Am.  L.  T.  92;  The  Sarah  Jane.  2  Am.  Law  Rev.  455; 
The  Belfast,  '"'   "'      ~     "  '  '  "        ~    ' 
n  Wall. 
Dewolf, 

§  89.  Divestment  of  State  liens.--The  lien  on  a  do- 
mestic ship  is  lost  by  allowing  it  to  proceed  to  sea,i  and 
in  some  States  after  the  lapse  of  twelve  days  after  depart- 
ure.2  The  lien  of  material-men  ceases  when  the  vessel 
leaves  the  State  upon  a  voyage,  or  employment  in  the  pm-- 
Buit  of  trade  or  business.^  but  it  is  not  lost  by  a  short  ex- 
cursion, nor  by  being  driven  into  a  port  out  of  the  State,* 
nor  by  leaving  the  State  fraudulently  or  clandestinely,  as 
on  a  Sunday,  or  while  labor  is  still  in  progress.^  Liens 
under  State  laws  are  not  lost  by  the  transfer  of  the  vessel 
or  the  change  of  her  master,  o 

1  Johnson  v.  McDonough,  Gilp.  103 ;  Packard  v.  The  Louisa,  2  Woo<l. 

6  M.  53:  Leiand  v.  The  MedorajJ  Wood.  &  M.  98;  Spring  v.  S.  C.  Ins. 
Co.  8  wheat.  26S;  Leonard  v.  Huntington.  15  Johns.  2SM);  James  v, 
Blzby,  11  Mass.  34;  Stewart  v.  HaU,  2  Dow,  29. 

2  The  Allda,  Abb.  Adm.  170.  distinguishing  Denlson  v.  The  Appo- 
lonia,  20  Johns.  194;  The  Joseph  E.  Coffee,  Olcott,  405;  Hancox  v.  Dun- 
&hig,6Hill,494. 

8  The  Allda,  Abb.  Adm.  172;  Hancox  v.  Dunning,  6  Hill,  494. 

4  The  Sam  Slick,  1  Sprague,  2S2;  Hancox  v.  Dunning,  6  Hill,  494. 

5  The  Joseph  E.  Coffee,  Olcott,  407 ;  Hancox  v.  Dunning,  6  HiU,  494, 

6  Davis  V,  A  New  Brig,  Gilp.  473. 
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11  Francis  v.  The  Harrlsoii,  1  Sawy.  873;  Tlie  CtroMriMi,  1  Ben.  128 

12  The  Highlander,  4  Blatchf.  65. 
U  Stockerv.  Cotlett,3BreT.2a6. 
14  Size  V.  Curtis,  1  Low.  110. 

§  91.  Iden  for -whaxf age.— Under  the  general  mari- 
time law  a  lien  for  wharfage  does  not  attach.  ^  In  the 
absence  of  an  agreement,  the  wharlinger  is  entitled  to  just 
and  reasonable  compensation  for  the  use  of  his  wharf .'^i 
As  against  a  foreign  vessel  a  lien  attaches  for  wharfage, 
which  is  enforceable  in  admiralt^r  in  rem,  or  by  a  libel  in 
personam  against  the  owner.^  Ancient  codes  usually  treat 
such  contracts  as  maritime  for  which  the  ship  or  vessel  is 
liable;  ^  such  charges  constitute  a  lien;^  they  are  the  sub- 
jects of  admiralty  jurisdiction.^^ 

1  The  Gem,  1  Brown,  87;  Gardner  v.  The  New  Jersey,  1  Pet.  Adm. 
223;  The  Empire  State,  Newb.  541;  Delaware  Hi  v.  Storage  Co.  v.  The 
Thomas,  m  Int.  Rev.  uec.  147:  Ex  parte  Lewis,  2  GalL  484;  Naylorv. 
Uangles,  1  Esp.  lUJ;  Spears  v.  Hartley,  3  Esp.  81;  Savili  v.  Burchard,  4 
Esp.oS;  Anonymous,  Vel.  485;  Brenuan  v.  Current,  Say er,  224:  CoUina 
p,  Ongley,  Seld.  N.  F.  1388. 

2  Ex  parte  Easton,  S5  IT.  S.  68;  The  Jemsalem,  9  Gall.  191;  S.  C.  Ex 
parte  Lewis,  2  Gall.  433;  HarshaU  v.  The  Vlcksbunr,  15  WalL  146;  The 
Kate  Tremalne,  5  Ben.  <iU;  Phebe,  1  Ware.  2i)3:  ^icoll  v.  Gardner,  13 
Wend.  288;  The  Harrison,  2  Abb.  U.  S.  74;  The  Highlander,  1  Sprague, 
510;  Spring  v.  S.  0.  Ins.  Co.  8  Wheat.  268;  Johnson  v,  McDonough,  Gilp. 
105;  Davis «.  Child,  5  Ben.  68.  -o  *r 

3  Ex  parte  Easton, £5  U.  S. 68;  Ex  parte  Lewis,2  GalL 484;  Spean 
9»  Hartley,  3  Esp.  bl. 

4  Maggie  Hammond,  9  WaU.  435;  De  LOTio  «.  Bort,  2  &alL  396;  £z 
parte  Easton,  i;5  U.  S.  76. 

5  Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  223;  Ex  parte  Lewis,  2 
GalL  485;  Ex  parte  Easton,  95  U.  S.  76;  Johnson  v.  McDonough,  Gilp. 

6  The  Phebe,  1  Ware.  265;  The  Alaska,  3  Ben.  391 ;  Hobart  v.  Drogao* 
lDPeterStl08:  The  Mercer,  1  Sprague,284:  The  Ann Byau, 7 Beu.  20; 
fix  parte  Easton,  85  U.S.  76. 
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the  vessel,  but  gives  a  claim  on  her  which  may  be  enforced 
in  admiralty. <>  They  are  not  in  the  purview  of  the  stat- 
utes requiring  a  record  «f  mortgages  of  personal  prop- 
erty.io    They  do  not  require  possession  to  be  taken.^i 

1  The  Grapeshot,  9  Wall.  135:  Carrlngton  v.  Pratt,  18  How.  67;  S.  C 

I  Curt.  340;  The  Atlas,  2  Hagg.  AOm.  57. 

2  De  LoYlo  V.  Bort,  2  Gall.  475;  Watson  v.  Clark,  1  Dow.  336;  Smith 
V.  Maenell,  2  Dow,  538. 

3  The  Draco,  2  Sum.  176:  Slmonds  v.  Hodgson,  3  Bam.  A  Adol.  57; 
The  Huntley,  1  Lush.  24;  The  Atlas,  2  Ha^g.  Arlm.  49;  Scarborough  v. 
The  Lyrus,  Latch,  2.'>2;  Nov,  C5:  The  Cognac,  2  Hagg.  Adm.  877;  The 
Zodiac,  I  Hagg.  A(hn.  320;  The  Heart  of  Oak,  1  W.  Rob.  204;  Sharpley 
V.  Hurrel,  Cro.  Jac.  208. 

4  Stainbank  v.  Sheppard,  13  Com.  B.  418. 

5  The  Draco.  3  Sum.  157;  Thomdike  v.  Stone.  1  Pick.  183;  Eneas  v. 
The  Charlotte  Minerva.  3J  Hiuifs  Mer.  Mag.  73;  The  Atlas.  2  Hagv. 
Adm.  43;  Greely  r.  Smith.  3  Wood.  &  M.  257;  Tlie  Aline,  1  W.Bob.  Ill; 
The  Grapeshot,  9  Wall.  135;  The  Trident,  1  W.  Bob.  29. 

6  Carrlngton  V.  Pratt,  18  How.  617;  S.  C.  1  Curt.  340;  Lelandv.  The 
Medora,  2  wood.  &  M.  103;  The  Ircna,  G  Ben.  4:  Greely  v.  Smith,  S 
Wood.  A  M.  248;  The  Aurora,  1  Wheat.  96:  The  Highlander,  2  W.  Bob. 
109;  Bray  v.  Bates,  9  Met.  237;  The  Atlas,  2  Hagg.  Adm.  49. 

7  The  Draco,  2  Siun.  157;  Thomdike  v.  Stone,  II  Pick.  183:  Stain> 
bankv.  Sheppard.  13  Com.  B.  418;  Cole  v.  White,  26  Wend.  611;  The 
Atlas,  2  Hagg.  Adm.  43. 

8  Bobertson  v.  United  Ins.  Co.  2  Johns.  Cas.  250;  S.  C.  1  Amer.  Dec 
166. 

9  Blaine  v.  The  Charles  Carter,  4  Cranch,  328;  U.  S.  v.  The  Delaware 
Ins.  Co.  4  Wash.  C.  C.  418;  The  Young  Mechanic,  2  Curt.  404;  Johnson 
V.  Shippen,  2  Ld.  Raym.  9834  Jolmson  v.  Greaves,  2  Taunt.  344;  The 
Tobago,  5  C.  Bob.  218. 

10  The  Prince  of  Saxe  Cobnrg,  3  Ha^.  Adm.  387;  S.  C.  3  Moore  P.  C. 
I;  The  Mary  Ann,  4  No.  of  Cas.  37:);  The  Rebecca,  5  C.  Bob.  102;  The 
Osmanll.  3  W.  Rob.  198.    And  see  Rev.  Stats,  sec.  4192. 

II  The  Draco,  2  Sum.  157 ;  Fontaine  v.  Beers,  19  Ala.  722. 

§  93.  Marine  risk  essential.— The  essential  quality 
of  a  loan  on  bottomry  is  that  repayment  is  dependent 
upon  the  safety  of  the  vessel  on  which  the  loan  is  made, 
and  that  the  lender  should  run  the  hazard  of  the  voyage.^ 
The  marine  risk  is  essential  to  its  validity,^  if  there  is  a 
marine  risk  clearly  stated,  it  is  sufBcient.^  The  risk  must 
be  such  as  justilies  marine  interest.*  Wliere  the  payment 
is  to  be  made  *'  after  arrival  at  a  safe  anchorage,  or  in  case 
of  loss,  such  an  average  as  shall  by  custom  oecome  due 
on  the  salvage,*'  a  sea  risk  is  expressed.^  Where  the  mar- 
itime risk  is  excluded,  it  is  void.^  The  debt  and  interest 
are  both  to  be  risked  on  the  loss  of  the  vessel.*^ 

1  The  Atlantic,  1  Newb.  514 ;  The  Mary,  1  Paine,  671 ;  Greely  v.  Smith, 
S  Wood.  &  M.  263;The  Augusta,  1  Dods.  283,  iSti:  The  Woodland,  7  Beu. 
116;  Stainbank  v.  Penning.  6  Eng.  L.  A  E.  412;  The  Atlas.  3  Hagg.  Adm. 
49;  Browne  r.  Arbunkle,  1  Wash.  C.  C.  484:  Northwestern  Ins.  Co.  v. 
Forward,  36  N.  Y.  139;  Thomdike  v.  Stone,  11  Pick.  187;  Greely  v.  Wat> 
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9  The  Vary,  1  Palne»  871.  But  see  Oreely  «.  Smltb,  8  Wood.  A IL 
S86. 

4  The  Hunter,  1  Ware,  249;  The  Packet,  8  Mason,  255:  Wlhnerv.  The 
Smllaz,  3  Pet.  Adm.  295;  La  Ysabel,  1  Dods.  293:  The  zodiac,  1  Hagg. 
Adm.  320;  The  Cognac,  2  Hagg.  Adm.  397:  The  soddlngtons,  2  Hagg. 
Adm.  422;  The  Lord  Cochrane,  2  W.  Bob.  ^. 

5  Greely  V.  Smith,  8  Wood.  A  M.236;  The  Atlas,  2  Hagg.  Adm.  49. 

6  The  Virginia,  8  Peters^SSB;  The  Ann  C.  Pratt,  1  Curt.  340;  S.  C.  18 
How.  63:  The  William  and  Emmellne,  1  Blatchf.  &  H.  66;  The  Hunter, 

I  Ware,  249:  The  Atlantic,  Newb.  514;  Leland  v.  The  Medora,  2  Wood. 
A  M.  92;  The  ]i£ary,  1  Paine,  671;  Oreely  v.  Smith.  8  Woo<L  A  M.  268; 
Jennings  v.  Ins.  Co.  of  Penn.  4  Blnn.  244;  Stainbank  v.  Penning,  6  Eng. 
L.  A  £.  412:  The  Emancipation,  1  Ibid.  124;  Brown  v.  Arbunkle,  1 
Wash.  C.  C.  484.   But  see  Selden  0.  Hendrlckson,  1  Brock.  396. 

§  95.  Authority  of  o^^ner.— The  owner  of  a  vessel 
may  hypothecate  it  or  its  freightage,  npon  bottomry,  for 
any  lawful  purpose,^  and  at  any  time  and  place.2  The 
loan  should  be  for  advances  connected  with  the  vessel.* 
It  may  be  given  in  any  place  where  the  owner  has  no 
personal  credit,  nor  any  goods  of  his  own  or  of  the  mas- 
ter;* in  a  foreign  port,6  or  at  the  home  port  of  the  ves- 
sel.'* AVhen  made  abroad,  they  are  generally  made  on 
the  next  voyage;  "^  when  made  at  the  home  port,  they  are 
frequently  made  on  time.  8  Where  the  owner  is  also  mas- 
ter ne  may  give  a  bottomry  bond.^  Necessity  is  not  a 
prerequisite  to  the  right  of  the  owner  to  hypothecate. i<* 
It  may  be  given  as  collateral  security  for  a  personal  obli- 
gation. ^^ 

1  The  Draco,  2  Sum.  157;  The  Mar7,  1  Paine,  671:  Leland  e.  The 
Medora,  3  Wood.  A  M.  106:  Greely  v.  Smith,  Ibid.  254;  Greely  v.Wa- 
terhouse,  19  Me.  9;  Thomdike  v.  Stone,  11  Pick.  183:  The  Duke  of  Bed- 
ford, 2  Hagg.  Adm.  294;  The  Augusta,  1  Dods.  283, 466. 

2  The  Mary,  1  Pahie,  671 ;  The  Draco,  2  Sum.  157. 

3  Oreely  v.  Smith,  3  Wood.  A  M.  253. 

4  Tumbull  V.  The  Enterprise,  Bee,  345:  Forbes  v.  The  Hannah,  Bee, 
848;  Canizares  v.  The  Santissima  Trinidad,  Bee,  353;  Bucker  v.  Co- 
nyngham,  2  Pet.  Adm.  295. 

5  The  Mary,  1  Paine,  671:  The  Draco,  2  Sum.  157;  The  Panama,  01- 
cott,  344:  The  Barbara,  4  C.  Bob.  1;  The  Duke  of  Bedford,  2  Hagg. 
Adm.  294. 

6  Vandewater  v.  The  Yankee  Blade.  McAll.  13;  The  Mary*  1  Paine, 
e71;  Wilmer  v.  The  Smilax,  2  Pet.  Adm.  295;  The  Panama,  Olcott,343; 
The  Draco,  2  Sum.  157;  Thomdike  v.  Stone,  11  Pick.  183;  Greely  «. 
Waterhouse,  19  Me.  1'. 

7  The  Jane,  1  Dods.  461. 

8  Bray  v.  Bates,  9  Met.  237;  Thomdike  v.  Stone,  11  Pick.  188;  The 
Draco,  2  Sum.  157. 

9  The  Panama,  Olcott,  343. 

10  Eneas  «.  The  Charlotte  Minerva,  89  Hunt's  Mer.  Mag.  78;  The  St. 
Lawrence,  3  Ware,  214;  The  Panama,  Olcott,  348:  Wflmer  v.  The 
Smilax,  2  Pet.  Adm.  295;  Tlie  Draco,  2  Sum.  157;  The  Barbara,  4  C. 
Sob.  1;  The  Mary,l  Paine,  675.  But  see  Todo.  The  Sultana,  19  How.  882. 

II  The  EmanclXMttion,  1 W.  Bob.  124;  The  Augusta,  1  Dods.  288. 
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§  96.  Authority  of  master.— The  master  has  author- 
ity to  hypothecate  the  vessel  by  bottomry  bond  in  case  of 
necessity,  but  only  in  a  foreign  port,i  an  urf^ent  necessity ,9 
although  the  necessity  was  created  by  his  own  fault;*  but 
for  this  purpose  the  ports  of  each  State  are  deemed  foreign 
to  each  other.*  The  power  belongs  to  the  master,  bow- 
ever  appointed,^  as  when  appointed  by  an  American  con- 
sul in  a  foreign  port,<^  or  by  the  agent  of  the  owners,^  or 
by  the  consignee  of  the  cargo,8  or  by  a  foreign  merchant,^ 
so  the  master  of  a  bankrupt  hired  by  government  may 
bottom  her.io  or  of  a  belligerant  ship,  by  virtue  of  a  car- 
tel;" but  it  is  discharged  by  capture. ^^  The  master  may 
hypothecate  in  a  foreign  country,  thoagh  the  voyage  is 
broken  up  by  capture  and  compulsory  sale  of  the  cargo 
for  advances  to  enable  him  to  retarn,i3  or  for  supplies^** 
He  is  authorized  to  hypothecate  when  he  is  unable  to 
reach  funds  of  the  owners,  or  to  obtain  necessaries  or  ad- 
vances on  their  personal  credit,  is  or  when  communication 
with  these  is  precluded, ^^  and  this,  whether  in  a  domestio 
or  a  foreign  port.i7  The  master  may  hypothecate  for  ad- 
vances; i^i^ut  he  has  no  authority  to  do  so,  unless  repay- 
ment is  made  to  depend  upon  the  safe  arrival  of  the  ves- 
sel, independent  of  the  personal  credit  of  the  owners.  ^^ 
The  master  of  a  steamboat  may  give  a  bottomry  bond,*^ 
to  take  up  money,  to  pay  services  of  a  clerk,2i  or  to  pay 
waf?es.22  The  authority  of  the  master  extends  to  a  ny- 
pothecation  of  the  freightage.^  When  the  master  has 
ceased  to  act  as  such,  his  authority  ceases.^* 

1  Bnrke  v.  The  M.  P.  Blch,  1  Cliff.  308;  Joy  v.  Allen,  2  Wood.  A  M. 
SOS;  Nay  lor  v.Baltzell,  Tauney,  05:  Tbomas  r.  Osboru,  19  How.  22;  The 
6»pesD0t,  9  Wall.  129;  The  w  imams,  1  Brown  Adm.  225:  Boreal  v. 
The  Golden  Bose,  Bee,  131 ;  Sloan  v.  A.  E.  I.  Ibid.  250:  Tumoull  v.  The 
Enterprise,  Ibid.  345;  The  Bold  Buccleugh,  2  En?.  JL.  A  E.  536;  The 
Alexander,  1  Dods.  278;  The  Orellft  3  Ragg.  Adm.  75;  The  Maltland,  2 
Bias.  203;  The  Zodiac,  1  Hagg.  Adm.  320;  i;he  Nuova  Leonese,  22  Enjg. 
L.  &  £.  623. 

2  O'Hara  «.  The  Mary,  100;  Perkins  v.  Carrier,  3  Wood.  A  M.  82; 
Bryant  v.  Am.  Ins.  Co.  13  Pick.  543. 

3  DescadUlos  v.  Harris,  8  He.  298. 

4  Burke  v.  The  M.  P.  Rich,  1  Cliff.  30R:  Selden  v.  Hendrlckson,  1 
Brock.  396:  The  William  and  Emmellne,  Blatchf.  &  H.  72;  The  Bhad- 
amanthe,  1  Dods.  201. 

5  The  Orelia,  8  Hagg.  Adm.  75 ;  The  Boston,  Blatchf.  A  H.  309. 

6  Cowan  r.  The  Jacmel  Packet.  2  Ben.  107;  S.  C.  7  Int.  Be  v.  Bee.  106 ; 
The  Nuova  Leonese,  22  Eng.  L.  &  £.623;  The  Zodiac,  1  Hagg.  Adm« 
320;  The  Cynthia. 

7  The  Annersley  Castle,  3  Hagg.  Adm.  1. 

8  The  Alexander,  1  Dods.  278;  The  Rubicon,  3  Hagg.  Adm.  9. 

9  Carrlngton  r.  Pratt,  18  How.  63;  S.  C.  1  Curt.  340;  The  Tartar,  1 
Hagg.  Adm.  1. 

10   The  Jane,  1  Dods.  461. 
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11  Crawford  v.  The  wnuam  Penn,  Pet.  G.  0. 106;  S  WaSh.  0. 0.  484. 

12  The  Tobago,  S  G.  Bob.  218. 

IS  The  Robert  L.  Lane,  1  Low.  388:  The  Bhadamantiie,  I  Dods.  201; 
Murray  v.  Lazams,  1  Paine.  672;  The  Packet.  3  Mason,  285;  Boas  «.  The 
Active,  2  Wash.  C.  C.  236;  The  Aurora,  1  Wheat.  96. 

14  Crawford  v.  The  William  Penn,  3  Wash.  C.  C.  484:  The  Fortltode, 
i  Sam.  255;  The  Grapeshot.  9  Wall.  143;  The  Boston,  Blatchf.  A  H.  325; 
Amer.  Ins.  Co.  v.  Coster,  3  Paige,  325. 

15  The  Virfirin*  ^  Peters.  538;  The  wnilam  and  Emmellne,  Blatchf.  A 
H.  73:  Tnnno  v.  The  Mary,  Bee,  120:  The  Packet,  3  Mason;  255:  Boss  v 
The  Active.  2  Wash.  C.  C.  226:  Walden  v.  Cliamberlain,  3  Ibid.  290:  The 
Medora,  1  SpraTiie,  138;  Tlie  Saxe  Cobnrsr,  3  Hagg,  Adm.  387;  Forbes  «. 
The  Hannah,  Bee,  343;  Pope  v.  Nickerson,  3  Story,  478. 

16  Arthnr  v.  Barton,6 Mees.  A  W.  138;  LaTsabel,  1  Dods. 273;  The Glr- 
easslau,  3  Ben.  418;  The  Oriental,  7  Moore  P.  C.  396. 

17  The  Trident,  1  Wm.  Bob.  29. 

18  Pope  V.  Nickenon,  3  Story,  500;  The  Fortitude,  S  Sum.  228;  The 
Gratitudlne,  3  C.  Bob.  240. 

19  Stainbank  V.  Penning,  6  Ens:.  L.  A  E.  412;  Thomas  v.  Osbom,  19 
How.  28;  Pope  v.  Nickerson,  3  Story,  465. 

20  The  New  World  v.  King,  16  How.  460. 

21  The  Medora,  1  Spragnn,  139;  The  Jacmel  Packet,  2  Ben.  107;  The 
VibIIia,lW.Bob.  1;  S.C?2Hagg.  Adm.228;  The  Gauntlet, 3 W.Bob. 82. 

22  The  Medora,  1  Sprague,  139;  The  Trident,  1 W.  Bob.  29. 

23  The  Packet,  3  Mason,  255;  The  Zephyr,  Ibid.  341;  Ward  v.  6reen» 
6  Cow.  173. 

24  Walden  v.  Chamberlain,  3  Wash.  C.  C.  290. 

§  97.  Necessity  the  test  of  master's  antborityw— 

The  master  cannot  hypothecate  except  in  case  of  (irreat 
distress,  with  no  other  means  of  relief,i  the  inability  to 
obtain  the  money  in  any  other  way  .2  In  case  of  neces- 
sity the  master  may  hypothecate  at  the  port  of  destina- 
tion, as  at  any  other  port.^  The  necessity  must  be  abso- 
lute to  enable  the  master  to  prosecute  the  voyage,^  or  for 
the  safety  and  security  of  the  vessel.^  As  to  necessity, 
whatever  is  reasonable  nud  just  is  legal ;  ^  that  is  a  sam- 
cient  necessity,  where  the  circumstances  of  exigency  are 
such  as  would  induce  a  prudent  owner  to  order  the  nec- 
essaries.'^  Where  the  voyage  is  necessarily  abandoned, 
he  may  hypothecate.8    The  necessity  creates  the  law.* 

1  The  Grapeshot,  9  Wall.  120;  Timno  v.  The  Mary,  Bee,  120;  Patton 
©.  The  RandolphiGilp.  457 :  The  Draco,  2  Sum.  157:  Crawford  v.  The 
William  Penn,  3  Wash.  C.  C.  4S4;  Furniss  o.  The  Magoon,  Oloott,fi5; 
Doddlngton  v.  Hallet,  1  Yes.  Sr.  497. 

2  Burke  v.  The  M.  P.  BIch,  1  Cliff.  303;  The  Packet,  3  Mason,  256; 
The  Lavonia  r.  Barclay,  1  Wash.  43;  Rucher  v.  Conyngham,  2  Pet. 
Adm.  295;  Hurry  v.  Hurry,  2  Wash.  C.  C.  148;  Pope  v7«ickenon,  S 
Story,  478;  The  Fortitude,  3  Sum.  228. 

3  Beade  v.  Commercial  Ins.  Co.  3  Johns.  352. 

4  The  Aurora,  1  Wlieat.  96:  GIbbs  v.  The  Texas,  Crabbe.  236;  The 
Boston,  Blatchf.  &  H.  303;  Walden  v.   Chamberlain,  3  Washl  290; 
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Bncher  v.  Conyngham,  2  Pet.  Adm.  295;  The  Sarab  Ann,  2  Sum.  2U ; 
Fatton  V.  Tbe  Bandolph,  Gilp.  457;  Pope  v.  Nickerson,  3  Story,  478. 

5  The  Anrora,  1  Wheat.  96;  The  Boston,  Blatchf.  A  H.  309. 

6  The  Gratltadlne.  3  G.  Bob.  196;  The  Nelson,  1  Hagg.  Adm.  169; 
The  Bhadamanthe,  1  Dods.  201 ;  The  Gauntlet,  3  W.  Bob.  IS. 

7  The  Graposhot,  9  Wall.  128;  The  Medora,  1  Spnurae.  138;  The 
Fortitude,  3  Sum.  228;  Thomas  o.  Gittings,  Taney,  472;  Webster  v. 
8eekamp,  4  Bam.  &  Aid.  352. 

8  The  Bobert  L.  Lane,  1  Low,  230;  The  Nelson,  1  Hagg.  Adm.  169. 

9  The  Circassian,  3  Ben.  416;  The  Gratitudlne,  3  G.  Bob.  240. 

98.  Restrictioii  on  authority  of  master.— The  mas- 
ter cannot  hypothecate,  if  he  has  money  on  board  sufficient 
for  the  ship's  expenses;  ^  but  he  is  not  bound  to  take  the 
money  on  board  which  belongs  to  the  shippers.^  When 
the  ntiaster  has  funds  in  his  hands  of  the  owners,  or  witihin 
his  control,^  or  can  by  any  means  procure  them,  either  on 
his  own  or  the  owners  credit,*  or  by  advances  on  freight, 
or  by  passage  money,  he  is  not  authorized  to  bottom  the 
vessel.^  He  has  no  authority  if  any  consignee  or  agent 
of  the  owner  be  present  with  funds,'  or  a  part  owner, ^  or 
can  be  communicated  with  by  telegraph. 8  if  the  owner 
be  present,  the  bond  is  valid  only  by  reason  of  his  implied 
assent.^  Where  there  was  a  consignee  to  give  credit  and 
make  advances,  this  circumstance  repels  the  necessity  for 
hypothecation,  either  express  or  implied.  ^  He  has  no 
authority  to  hypothecate,  if  he  has  goods  of  his  own  on 
board,  and  could  raise  money  thereon,  ii  otherwise  if  he 
could  not  raise  the  money,  i^  He  cannot  hypothecate 
merely  to  secure  or  pay  pre-existing  debts;  is  tut  he  may 
bottom  the  ship  to  liberate  her  from  arrest  and  sale  for 
an  antecedent  debt,  but  not  for  a  mere  threat  of  arrest.^^ 
He  cannot  hypothecate  the  vessel  and  freight,  and  the 
cargo  also,  so  as  to  bind  the  owners,  is  nor  for  money  for 
his  own  use,"  nor  pledge  the  freight, ^^  nor  can  he  hypoth- 
ecate for  the  benefit  of  the  cargo,  is 

1  The  Wllliamand  Emmeline,  Blatchf.  A  H.  73 :  Boreal  v.  The  Golden 
Bose,  Bee,  131;  The  Packet,  3  Mason,  255;  Walden  v.  Chamberlain,  8 
Wash.  C.  C.  290. 

2  The  Packet,  8  Mason,  255. 

3  The  William  and  Emmeline,  Blatchf.  A  H.  73;  Walden  v.  Gham- 
beilain,  3  Wash.  C.  C.  290 ;  Boreal  v.  The  Golden  Bose,  Bee,  131 :  Forbes 
V.  Tlie  Hannah,  Bee,  848;  Cupisino  v.  Perez,  2  Dill.  194:  The  Packet,  3 
Mason,  255;  The  Fortitude,  Blatchf.  &  H.  820:  Joy  v.  Allen,  2  Wood.  A 
M.  8^  The  Zodiac,  1  Haog.  Adm.  320;  The  Sydney  GovOtJ  Dods.  11; 
The  Hero,  2  Dods.  189;  The  Gustavia,  Blatchf.  &  H.  192;  TheAlexan* 
aader,  1  Dods.  278. 

4  The  Atlantic,  Newb.  618;  The  Hunter,  1  Ware,  254:  Bncher «.  Go- 
nyngham,  2  Pet.  Adm.  295;  The  Fortitude,  3  Sum.  257 ;  Boss  v.  The  Ao- 
oVe,  2  Wash.  O.  G.  226;  Leland  v.  The  Medora,  2  Wood.  A  M.  98;  The 
Hotighton.  8  Hagg.  Adm.  100:  The  Prince  of  Saxe  Gobuig,  8  Hagg.  Adm. 
887;  The  Hero, 2i>ods.  139;  The  Bhadamanthe,  1  Dods.  201. 
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^  5  The  Aurora,  1  Wheat  96;  The  Eledona,  3  Ben.  37:  Burke  v.  The 
M.  P.  Blch,  1  Cliff.  314;  Fumlss  v.  The  Magouii,  Olcott,  (fi;  Lela&d  «. 
The  Medora,2  Wood.  &  M.  107;  Thomas  r.  Osbom,  19  How.  22;  The 
fiersey,  3  Hagg.  Adm.  404. 

6  Tuunls  V.  The  Mary,  Bee,  120;  Putnam  v.  The  Polly,  Ibid.  157; 
81oan  V.  The  A.  £.  I.  Ibid.  2S0;  Canlzares  v.  The  Sautisaima  Triuldad, 
Bee,353:  Hopk.  185jRucher  v.  Conyngliam,2  Pet.  Adm.2;)5;  TheLa- 
vinia V.Barclay.  1  Wash. C. C. 4.0:  Pattou  v.  Tlie  Randolph, Qilp. 457; 
The  Nelson,  1  Hagg.  Adm.  169;  The  Rhadamanthe,  1  Dods.  201;  The 
Medora,  1  Sprague,  138;  The  Circassian,  3  Ben.  398. 

7  Fatten  v.  Randolph,  Gilp.  457:  Selden  v. Hendrickson,  1  Brock. S96; 
The  Lavhiia  v.  Barclay,  1  Wash.  Cf.  C.  49. 

_8  Agricultural  Bank  v.  The  Janetl9  La.  1 ;  The  Wave,  4  Eog.  Law  A 
£q.  5(3;  The  Nuova  Leonese,  22  £ng.  L.  A  £.  623;  The  Hamburg, 
Brown  A  L.  273:  Wilkinson  v.  Wilson,  8  Moore  P.  C.  450;  36  Eug.  L.  ft 
£.  62;  The  Lochlel,  2  W.  Rob.  34:  Wallace  v.  Ficlden,  7  Moore  P.  C.  396, 
reversing  The  Oriental,  3  W.  Rob.  243;  2  Bug.  L.  ft  £.  546. 

9  The  Panama,  Olcott,  3i8;  Patton  v.  The  Randolph,  Gilp.  4S7;  The 
Mary,  1  Paine,  671;  The  Aurora,  1  Wheat.  96. 

10  Leland  v.  The  Medora,  2  Wood,  ft  M.  92 ;  Tunno  v.  The  Mary,  Bee,120. 

11  Canizares  v.  The  Santissima  Trinidad,  Bee,  353 ;  Cuplslno  v.  Peres, 
2DaU.194.  »  .      F  — 

12  The  William  and  Emmeline,  Blatchf .  ft  H.  66. 

13  The  Aurora,  1  Wheat.  96;  Hurry  v.  The  John  and  Alice,  1  Wash.  C. 


Moore  P.  C.21;  The  Lochiel,2  W.  Rob.  34:  The  6smanli,  3  Ibi(L  198; 

Clark  V.  Laidlaw,  4  Ibid.  345;  Leland  v.  The  Medora,  2  Wood,  ft  M.  115; 

Greely  v.  Smith,  Ibid.  253;  Boreal  v.  The  Emperor,  Bee,  239;  Tlie  Vlp- 
In,  8  Peters,  538:  Greeley  v.  Waterhouse,  19  Mo.  9;  Hurry  v.  Hurry,  3 
"ash.  C.  C.  145;  The  Hero,  2  Dods.  139;  The  Maiy,  1  Pahie,  671. 


^. 


14  The  Aurora,  1  Wheat,  96:  The  Boston,  Blatchf.  ft  H.  324;  The  Yl- 
bilia,  1  W.  Rob.  1.  And  see  The  Osmanli,  3  W.  Rob.  198;  The  Yuba,  4 
Blatchf.  352. 

15  Naylor  v.  Baltzell,  Taney,  65;  The  Packet,  3  Mason,  255. 

16  Gibbs  V.  The  Texas,  Crabbe,  236;  Fox  v.  Holt,  4  Ben.  291;  Joy  v. 
Allen,  3  Wood,  ft  M.  328:  Keith  v.  Murdock.  2  Wash.  G.  C.  297:  Fox  «• 
Holt,  4  Ben.  291 ;  Joy  v.  Allen,  2  Wood,  ft  M.  328. 

17  Keith  V.  Murdock,  2  Wash.  C.  C.  297. 

18  Fontaine  v.  Cai.  Ins.  Co.  9  Johns.  29. 

§  99.  To  'Whom  bond  may  be  given.— There  are 
cases  in  which  an  agent  may  take  a  bottomry  bond^  or  a 
consignee,^  but  he  cannot  lend  his  own  money  if  he  has 
funds  in  his  hands  belonging  or  due  to  the  owners ;8  he  is 
bound  to  see  that  a  necessity  exists.  ^  The  owner  of  the 
cargo  may  take  a  bottomry  bond;^  but  part  owners  or 
ship's  husband  of  the  vessel  cannot  take  a  bottomry  bond 
on  the  shares  of  the  other  part  owners.^  The  bond  may 
be  given  by  the  owner  in  a  foreign  port,  to  the  master,  to 
secure  advances  and  wages  due  him.  7  The  court  may  re- 
fuse to  enforce  the  bond,  where  the  llbellant  had  abandoned 
the  character  of  consignee,  employing  the  vessel  without 
accounting  for  her  earnings.^ 
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1  The  Oriental,  2  En?.  L.  A  E.  546 ;  Reade  A  Commer.  bs.  Go.  a 
Jobns.  352:  8.  C.  3  Amer.  Bee.  495:  Fnmlss  v.  The  Blagoun,  Olcott,  62; 
The  Jaae»  1  Dods.  461 ;  The  Tartar,  l  Hftgg.Adin.  1 ;  The  Zodiac,  Id.  820; 
The  Eliza  Jane,  1  Spra^e  155,  denrlng^rhe  Packet,  3  Mason,  255;  The 
Emperor,  Bee,  339.  And  see  The  Hero,  2  Dods.  139. 

2  ,  Cterdner  r.  The  New  Jersey,  1  Pet.  Adm.  223;  Lavlnla  o.  Barclay, 

1  wash.  C.  C.  49;  Boss  v.  The  Active,  2  Id.  226;  Bucher  v.  Conyngham, 

2  Pet.  Adm.  296 ;  The  Eliza  Jane,  1  Spragne,  155 ;  Fumlas  v.  The  Magoun, 
Olcott,  62:  The  Naova  Leonese,  22  Eng.  L.  A  E.  623;  The  Alexander, 
1  Dods.  278:  OThe  Hero,  2  Ibid.  139:  The  ifelson,  1  Hagg.  Adm.  169;  The 
Zodiac,  1  Hagg.  Adm.  320;  The  Lord  Cochrane,  2  w.  Bob.  320;  The 
Oriental,  3  Ibid.  243;  Beade  v.  Com.  Ins.  Co.,  1  Ware,  254,  denying  The 
Emperor,  Bee,  339. 

3  Hnrry  v.  The  John  A  Alice,  1  Wash.  C.  G.  293;  The  Lavinia  v.  Bai^ 
day,  1  Wash.  C.  C.  49;  Boss  v.  The  Active,  2  Ibid.  226;  Bead  v.  Conmier- 
clal  Ins.  Co.  3  Johns.  352;  The  Eliza  Jane,  1  Sprague,  155. 

4  The  Boyal  Arch,  2  Spinks  Adm.  258;  S.  G.  33  Eng.  L.  A  E.  602. 

5  The  Eliza  Jane,  1  Spragne,  155;  Boss  v.  The  Active,  2  Wash.  0. 0. 
226. 

6  The  Larch,  2  Curt.  433;  Patton  v.  The  Bandolph,  Oilp.  457;  Hnm* 
ford  V.  Nlcoll,  4  Johns.  Ch.  526:  S.  C.  20  Johns,  611:  Lamb  v.  Durant,  13 
Mass.  64 ;  Merrill  v,  Bartlett, 6  Peck, 46:  Braden  v.  Gardner,  4  Peck,  456; 
French  v.  Price,  24  Pick,  14 ;  Ex  parte  Yonng,  2  Yes.  ft  B.  242;  2  Bo6e,72» 
note,  overruling  Doddlngton  v.  Ballet,  1  Ves.  Jr.  497. 

7  The  Panama,  Olcott,  343;  Conard  r.  Atlantic  Ins.  Go.  1  Pet.  386; 
Franklin  Ins.  Co.  v.  Lord,  4  Mason,  248. 

8  Glarkr.  The  Leopard,  4  Law  Bep.  153. 

§  100.  Construction  of  contract.— A  bottomry 
bond  is  to  be  construed  liberally,  so  as  to  carry  into  effect 
the  intention  of  the  parties.^  The  law  implies  that  the 
ship  is  not  to  be  made  over  to  any  other  use  and  purpose, 
and  this  need  not  be  stated  In  the  bond.^  The  words 
"utter  loss  of  the  ship  **  mean  an  actual  total  loss,^  and 
the  words  **  lost  or  not  lost"  if  omitted,  may  be  supplied 
by  other  equivalent  expressions.*  Where  a  bottomry 
bond  is  given  to  secure  a  past  indebtedness,  it  may  be  re- 
frarded  as  a  new  loan  on  bottomry.^  The  bond  does  not 
necessarily  include  the  freight,^  but  it  may  be  included, 7 
and  it  may  include  all  the  freight  of  the  whole  voyage* 
which  has  not  been  paid  to  the  master  or  owner.  9  When 
the  freight  is  pledged,  the  presumption  is  that  it  means 
the  freight  to  be  earned  in  the  course  of  the  voyage.^® 
The  form  and  operation  of  a  bottomry  bond  is  controlled 
by  local  law.n 

1  The  Zephyr,  3  Mason,  841 ;  Pope  v.  Niekerson,  3  Story,  465 ;  Stanonds 
9.  HodgsonJI  Baxn.  &  Adol.  50;  The  Alexander,  i  Dods.  278:  The  Bha> 
damanlbe,  Ibid.  201 :  The  Hero,  2  Ibid.  139;  The  Calypso,  3  Hagg.  Adm. 
162;  The  Bellance,  Ibid.  66. 

2  The  Draco,  2  Sum.  157. 

3  Insarance  Go.  of  Penn.  v.  Duval,  8  Serg.  &  B.  138 

4  Atlantic  Ins.  Co.  v.  Conard,  4  Wash.  G.  G.  662. 
•   Oreely  V.  Waterhouse,  19  Me.  1. 


I  XOl-3  BUTmuBJt, 

.(I  Th« I>i«eo. 9 Sum.  1.17: CtMrfordv. Tbe 
Ia  Oonstauda,  4  Motes  of  Gas.  286;  Tte 


T  Mnrray  r.  Lasarus.  1  Pidne,  572:  The  FMkrt,  S  Maaoa.  SB;  Tlie 
AnrtNtn,  1  Dodi.  283;  The  Nelson,  1  Bags:  Adm.  10;  The  Gntttadine, 
%i\  Uob, 240.  ^^ 

K  Tho  Kfphyr.  3  Mason,  S41:  The  Dowthotpe. t  W.  Boh.  IS;  aad  see 
lht»  «lAoot.  4  C.  Rob.  245;  The  Eliza,  3  tLagg.  AObb.  87. 

tt   Tho  John.  3  W.  Rob.  170;  The  C7nthia»  M &«.  L.  *  E. 

10   Tho  Zephyr.  3  Mason,  341. 


1    Tl 

K.  IlONI 


It    Tho  pmoo,  2  Sum.  186;  The  Zodiae,  1  BaB.AiftB.ai;  Tte  Hel- 

mm.  Uiia.  m, 

§  101.  What  may  be  tackedon.— Atnttomzycied- 

ttor  iiuvy,  by  pnying  seamen's  wages,  entitle  hiwiaeif  to  a 
lioVHtlon  In  tliolr  place  for  the  recovery  of  tlieir  demands 
HKi^lHHt  thn  voSBol.^  So  advances  made  for  indispensable 
rnpivtrH  and  RUppUes  to  relieve  the  ship  maybe  indnded.^ 
A  (ihiiruo  for  commissions  in  procnring  the  loan  is  pri^Msr. 
UN  tnc^lclinital  to  the  loan  itseli.*  A  stipolation  that  the 
ooNt  of  iuMurance  may  be  incladed  will  not  invalidate  the 
bond.* 

Iio  Vtrtfln,  8  Pot.  638;  The  Cabot,  1  Abb.  Adm.  151;  KanwnrThftyle 

loNdiikmatM,  1  IIu};g.  Adm.  62. 

8   MlUer  v.  The  Snow  Rebecca,  Bee,  15L 

I   Th»  Yuba.  4  IMntchf .  352. 

4   Tho  Robert  L.  Lane.  1  Low.  390;  The  Rhadamanthe,  1  Doda.  ML 

I  102.  At  a  negotiable  inatnunent.— It  is  in  general 

RoiiAidurod  a  ncp^ot table  instrmnent,  enforceable  by  the 
lioldfir  in  hU  own  name,i^  but  only  in  a  qnalified  sense.^ 
Thti  lion  iH  not  lost  by  assifi^ment,^  even  to  the  agent  of 
the  own^fH  wlio  bought  it  with  their  own  moneyj'^and  is 
not  aftticXdd  by  tlio  assignee  of  the  bond  taking  a  mort- 
gage on  tiio  VOHHOl.fi 

1  The  Prlnco  of  Saxe  Coburj? ,  3  Hagv.  Adm.  387;  S.  a  3  Moore,  P.  C. 
It  Tho  Mury  Ann.  4  No.  of  Cas.  37U;^he  Rebecca, 5 C. Bob.  Itt;  The 
CMmaull.  3  W.  Rob.  I»8. 

2  Durkn  r.  The  M.  P.  Rich,  1  CUff.  313;  Thompsoii «.  Donilnr,  14 
Mees.  *  W.  403. 

3  Johnson  v.  The  Belle  of  the  Sea,  15  Int.  Rer.  Rec  146. 

4  Johnson  v.  The  Belle  of  the  Sea,  15  Int.  Rer.  Rec  UB. 

5  Burke  V.  The  M.  P.  Rich,  laUL  306. 

g  103.  Bond  with  collateral  aecnxity.— When  a 

bond  is  given  with  collateral  securities  for  debts  dne,  that 
fact  may  be  shown,  notwithstanding  the  recital  that  it  is 
^ven  for  advances.  ^  Simple  contract  securities  for  wiiich 
It  is  given  are  merged  in  the  bond.^  The  bond  may  be  ac- 
companied by  coUaterala,  as  a  bill  of  exchan^*  Wliere 
a  bill  is  drawn  and  a  bottomry  at  the  same  tmie,  the  bill 


L 


83  B0TT0HB7.  §  IM 

must  Bhare  the  fate  of  the  bond.^  It  is  no  dischaige  of 
the  lien  created  by  the  bond.^  The  payment  of  one  ez- 
tinffoishes  both.^  It  is  valid,  although  a  note  or  other 
obligation  is  also  given  for  the  demand.? 

1  Oreely  «.  Waterhonse,  19  Me.  1. 

2  Bray  V.  Bates,  9  Met.  237. 

3  The  Hunter,  1  Ware,  292;  Greely  o.  Smith,  8  Wood.  A  M.  2S2;  The 
Atlantic,  Newb.  Adm.  520. 

4  The  Atlantic,  Newb.  Adm.  520;  The  Jane,  1  Dods.  461;  The  An* 
giurta.  Ibid.  283, 466. 

5  Leland  «.  The  Medora,  2  Wood.  A  M.  100:  The  Hunter,  1  Ware, 
2S2j  The  Augusta,  IDods. 256;  The  Jane,  Ibid.  466;  The  Ariadne,  IWm. 
Bob.  411. 

6  The  Atlantic,  Newb.  Adm.  520;  The  Hunter,  1  Ware,  249. 

7  The  HOarlty,  Blatchf.  A  H.  90. 

§  104.  Validity  of  bonds.— A  bottomry  bond  1b  not 
valid  unless  given  to  enable  vessel  to  leave  port,  either 
for  necessary  repairs,  or  claims  on  her,  there  being  no 
other  means  of  getting  the  money.  ^  Where  the  distress 
is  admitted  or  established,  the  want  of  personal  credit  be- 
yond question,  and  the  bond  apparently  correct,  the  pre- 
sumption of  law  is  in  favor  of  its  validity,^  and  admiralty 
will  support  it  as  far  as  justice  will  admit,  according  to 
the  principles  of  equity."  It  is  not  material  whether  the 
supplies  were  directly  furnished,  or  money  advanced  to 
pay  for  them.^  A  bond  is  valid,  though  the  repairs  were 
made  or  supplies  furnished  before  the  loan  was  effected,* 
if  the  original  intention  was  to  give  the  bond.  It  is  not 
necessary  that  the  loan  or  supplies  should  have  been  al- 
ready received;  the  credit  of  the  lender  is  a  sufficient  con- 
sideration, if  given  on  the  faith  of  the  bottomry,^  so  the 
assumption  by  the  obligee  of  certain  debts  due  by  the  ves- 
sel is  a  sufficient  consideration.?  Kor  is  it  an  objection 
that  the  advances  were  made  from  time  to  tiine.^  or  that 
a  part  of  the  loan  was  a  bill  of  exchange  drawn  on  the 
home  port  of  the  vessel,^  or  that  a  bill  of  exchange  was 
drawn  for  the  same  sum  for  which  the  bond  was  given.  ^^ 
The  fraudulent  practices  of  an  owner  or  mortgagee,  which 
might  render  the  voyage  illegal,  do  not  invalidate  a  bond 
to  a  bona  /ide  lender. ^^  Its  validity  is  not  affected  by  the 
irregular  conduct  of  the  owner,  if  the  lender  be  not  privy 
thereto,  12  as  where  the  money  was  used  for  other  purposes 
than  that  of  fitting  out  the  vessel,  ^3  nor  by  any  contract 
between  the  owners  and  charterers  as  to  freight.  ^^  A 
bottomry  bond  given  to  pay  a  prior  one  must  stand  or 
fall  with  the  iii^t  iiynotliecation.^^  A  bottomry  bond  may 
be  good  in  part  and  bad  iu  part ;  in  such  case  it  is  enforce^ 
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able  in  admiralty  for  the  part  which  is  good»^^  and  though 
it  may  be  bad  as  a  bottomry,  it  may  yet  be  good  as  a 
morteage,  but  not  unless  it  be  recorded,-LT  and  may  be  en« 
forced  at  common  law.^^  They  are  to  be  construed  liber- 
ally for  the  benefit  of  the  obUgee.i^ 

1   Oibbs  V.  The  Texas,  Grabbe,  236. 

3  Greely  v.  Smith,  3  Wood.  A  M.  236;  The  Mary  Ann,  4  Notes  of  C 
878;  The  Vlbilia,  1  wm.  Rob.  1,  explaining  The  Jacob,  4  C.  Rob.  24A. 

3  Packard  v.  The  Louisa,  2  Wood.  &  M.  48 :  The  Cognac,  2  Hagg. 
Adm.  377:  The  St.  Catherine,  3  HafiK.  Adm.  250;  The  SiarT  Ann.  10 
Jur.  253;  4  Notes  of  C.  376:  Smith  v.  Gould,  4  Hoore  P.  C.  C.  28;  The 
Trident,  1  Wm.  Rob.  29;  The  Heart  of  Oak,  Ibid.  204. 

4  Thomas  v.  Osbom,  19  How.  22;  The  Oostavla,  BUtchf.  A  H.  189; 
The  Union  Express,  1  Brown  Ad.  539;  The  A.  R.  Donlap,  1  Low.  aSL 

8  The  Yuba.  4  Blatchf.  353 ;  The  Kathleen,  2  Ben.  458 :  Fomias  v. 
The  Magoun,  Olcott,  55 ;  The  Panama,  Ibid.  543 ;  The  Vugin,  8  Pet. 
051 :  Hurry  v.  Hurry,  2  Wash.  C.  C.  145;  The  Panama,  Olcott,  £»;  Burke 
r.  The  M.  P.  Rich,  1  Cliff.  315 ;  La  Ysabel,  1  Dods.  273.  Otherwise  It  Is 
bad;  The  Hunter,  1  Ware.  255;  Rucher  v.  Conyngham,  2  Pet.  Ad.  29S. 

6  The  Panama,  Olcott,  343 ;  Duke  of  Bedford,  2  Hagg.  Adm.  294 ;  The 
Virgin,  8  Pet.  538;  The  Barbara,  4  C.  Rob.  1. 

7  Cohen  V.  The  Amanda,  Crabbe,  277. 

8  The  Virgin,  8  Pet.  538;  Fumiss  v.  The  BCagoun,  Olcott,  55;  The  An* 
rora,  1  Wheat.  107. 

9  The  Panama,  Olcott,  343;  The  Barbara,  4  C.  Rob.  1. 

10  The  Hunter,  1  Ware,  249. 

11  The  Mary  Ann,  Law  Rep.  1  Ad.  A  E.  13. 

12  Canlzares  v.  The  Santissima  Trinidad,  Bee,  361 ;  Wllmer  «.  The 
Bmilax,  2  Pet.  Ad.  300,  note ;  The  Virgin,  8  Pet.  538. 

13  Greely  o.  Smith,  3  Wood.  <&  M.  253;  The  Fortitude,  3  Sum.  228. 

14  The  Erie,  3  Ware,  230 ;  Pitman  «.  Hooper,  8  Sum.  50. 

15  The  Aurora,  1  Wlieat.  96 ;  Walden  v.  Chamberlain,  3  Wash.  290; 
Dobson  V.  Lyall,  8  Jur.  969. 

16  The  Viigln,  8  Pet.  538 ;  The  Packet,  3  Mason.  255 :  The  Bridge^ 
water,  Olcott,  35:  Carrington  v.  Pratt,  18  Bow.  67;  Fumiss  r.  The  Ma- 

Soun,  Ibid.  55;  The  Hunter,  1  Ware,  249:  Greely  v.  Smith,  3  Wood.  A 
[.236;  The  Aurora.  1  Wlieat.  107 ;  La  Ysabel,  1  Dods.  273 ;  The  Augiuta, 
I  Dods.  283, 466;  Tlie  Tartar,  1  Hagg.  Adm.  1 ;  The  Nelson.  1  Hagg.  Adm. 
169;  The  GratitudUie,  3  C.  RobuHo;  The  Hero,  2  Dods.  139. 

17  Greely  v.  Smith,  3  Wood.  A  M.  253;  WUIiams  r.  Steadman.  Skin. 
345 ;  S.  C,  Holt,  126 ;  The  Atlantic,  Newb.  Adm.  518 ;  The  Hunter,  1 
Ware,  249;  Thomdike  v.  Stone,  11  Pick.  183. 

18  Hurry  v.  Hurry,  2  Wash.  0.  C.  145:  Hurry  v.  The  John  *  Alice,  1 
Wash.  G.  0.297;  The  Wlilte  Squall.  4  ISlatchf.  103;  Gardner  v.  The  New 
Jersey,  1  Pet.  223;  Samsun  o.  Braggiugton,  1  Ves.  Sr.  443. 

19  Greely  r.  Smith,  3  Woo<l.  A  M.  256;  Pope  v.  Nlckerson,  3  Storj*,  465; 
SImonds  v,  Hodi^on,  3  Bam.  A  AdoL  58 ;  The  iilmauciputlon.  1  Wui. 
Rob.  124.    See  ante,  i  100. 
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8  The  Brldgewater.  Olcott,  36;  The  Anron^  1  Wheat.  9S;  Crawford 
V.  The  WUliam  Penn,  8  Wash.  0.  G.  484 :  Htmr  v.  The  John  aad  Alice,  1 
Wash.  G.  0. 298 :  Boreal  v.  The  Crolden  Ilose,  Bee  J31 ;  The  WilUam  and 
Ktnmellne,  Blatchf.  A  H.  76;  Clark  v.  Laldlow,  4  Bob.  (La.)  848. 

9  Carrlngton O.Pratt,  18 How. 63;  The Fortitade, 3 8nm. 284. 

10  The  Lnln,  1  Abb.  U.  S.  193;  Chase,  Dec.  164:  The  Fortitade,  8  Soul 
228;  The  Grapeshot,  9  Wall.  138:  Fomlss  v.  The  Magoun,  01cottt65; 
The  Zodiac,  1  Hagg.  Adm.  820;  The  Calypso,  8  Hagg.  Adm.  162;  The 
Nelson,  1  Hagg.  Aom.  169. 

11  The  Fortitade,  3  Sum.  228. 

12  The  Grapeshot,  9 Wall.  138;  The  Lnln,  10 Wall.  192:  The  Kalonuna, 
10  Wall.  216.  ezplainins  Thomas  t>.  Osbom,  19  How.  22;  and  Pratt  o. 
Reed,  19  How.  359.  AiKlseeTheMaitland,2BIss.205:  The  Sarah  Starr, 
1  Sprague,  458;  The  Eledona,  2  Ben.  33;  The  Neverslnk,  5  Blatchf.  640; 
The  Sea  Lark,  1  Sprague,  671;  The  Prospect,  3  Blatchf.  626. 

§  106.  Borden  of  proof.— The  necessity  for  repairs 
being  shown,  it  is  on  the  owner  to  show  that  the  money 
could  have  been  obtained  otherwise  than  resorting  to  bot- 
tomry,^  or  that  the  master  had  funds  of  the  owners.^  If 
the  owner  of  the  cargo  suffers  it  to  be  sold  under  the  bot- 
tomry bond  without  requiring  evidence  of  the  necessity, 
it  will  not  avail  in  an  action  against  the  owner  of  the  ves- 
sel to  show  that  the  necessity  did  not  ezist.> 

1  The  Kathleen(2  Ben.  458;  The  Grapeshot, 9  Wan.  188:  The  Vligin, 
8  Peters,  638;  The  Phebe.  1  Ware,  263;  The  Fortitude,  8  Sum.  286,864; 
The  Lulu,  10  Wall.  192;  The  Nelson,  1  Bagg.  Adm.  169;  Patton  «.  The 
Bandolph,GIlp.460. 

2  The  Fortitude,  8  Sum.  228. 

8  Ka7lorv.BaltxeIl,  Taney,  66. 

§  107.  "Wlien  Toid.— If  a  bottomry  bond  be  obtained 
by  duress,  it  is  void;  ^  but  a  threatened  lawsuit  is  not  du- 
resa.3  Where  the  bond  was  taken  for  a  larger  amount 
than  was  actually  advanced,  it  was  void.*  A  bond  exe- 
cuted in  a  domestic  port  for  money  neither  loaned  for  nor 
applied  to  the  purposes  of  the  voyage,  cannot  be  enforced.^ 
where  repairs  are  ordered  or  money  advanced  on  personal 
credit  of  the  owner,  master,  or  agent,  a  bottomry  bond 
will  not  be  sustained,^  but  the  instrument  may  be  valid  as 
a  lien.0  It  is  void  if  the  voyage  be  lost  by  any  accident 
within  the  conditions  of  the  bond.  7  If  a  personal  liability 
survives  the  loss  of  the  vessel,  the  bond  will  not  be  good 
as  a  bottomry  bond.^  In  such  cases  the  owners  are  not 
personally  bound  beyond  the  extent  of  the  fond  pledged 
which  comes  into  their  hands.®  When  the  marine  inter* 
est  is  reserved  and  the  risk  excluded,  the  bond  is  void.^ 

1  The  Heart  of  Oak,  1  Wm.  Bob.  904 ;  The  Gauntlet,  8  Ibid.  82. 

2  Forbes  V.  Appleton,  6  CuBh.  116. 

8  Oarrtngton  «.  Pratt,  18  How.  68,  afflnning  S.  0. 1  Curt  S40i 
4  Knight  9.  The  AttUa,Grabbe,  826. 


9I»;  Tkomdlke  •.  Stone,  11  Pii^  18S;  Onely  «.  Smith,  8  Wood  AIL 
151;  Sfmondi  v.  Hodgson^  Blng.  114:  S.  C^  8  Bam.  ft  Adol.  00;  The 
AagOBtft,  1  Dodfl.  288^;  The  Tartar,  Bagg.AOm.  1 ;  The  Kelson,  Ibid. 

6  The  Draco,  2  Sum.  176;  The  Hunter,  1  Ware,  2^  Gre^  «.  SratCh, 
3  Wood,  ft  M.  240;  Jordan  v.  White,  4  La.  N.  S.  335;  The  Nelson,  1  Baigg. 
Adm.  169;  The  Atlas,  2  Ibid.  49. 

7  Stalnbank  v.  8heppard,13  Com.B.  418 ;  The  Kelson,  1  Hagg.  Adm.  169. 

8  The  Viigln.  8  Peters,  538. 

fllO.  Wlien  due.— If  a  sale  or  transfer  of  the  vessel 
es  place,  ^  or  the  voyi^e  is  broken  up  in  any  manner 
l)y  the  borrower,  the  marine  risk  terminates  ;3  so  the  bond 
becomes  due  and  payable  where  the  non-performance  of 
the  voyage  lias  been  occasioned  by  the  fault  or  miscon- 
duct of  the  master  or  owner,^  as  the  intentional  loss  of 
the  vessel.^  A  bottomry  or  respondentia  bond,  condi- 
tioned to  be  void  in  case  of  ''utter  loss,"  is  not  discharged 
by  the  stranding  and  sale  of  the  vessel,  if  it  still  exist  in 
specie  at  the  time  of  the  sale.^  The  holder  is  entitled  to 
the  proceeds  of  the  cargo  saved.^  If  the  ship  be  lost,  no 
part  of  the  money  is  to  oe  repaid.  ^  A  loss  not  strictly  to- 
tal cannot  be  turned  into  a  total  loss  by  abandonment,  so 
as  to  excuse  the  borrower  from  payment.  ^  Thete  is  no 
salvage  in  bottomry .^  The  bond  becomes  due  by  a  devia- 
tion, ^o  but  not  a  deviation  from  necessity,  ii  It  becomes 
payable  when  the  voyage  and  adventure  is  broken  up  by 
a  third  party. ^'^  If  a  ship  is  captured  and  restored  to  the 
owner,  it  is  a  detention,  and  not  a  loss  of  the  Bhip;^^  but 
if  captured,  condemned,  and  sold,  it  is  a  loss  of  the  ves- 
sel. ^^  Adjustment  on  general  average  will  not  prevent 
the  enforcement  of  the  oond.i*  Nothing  short  of  an  act- 
ual total  loss  will  discharge  the  liability.  ^<^ 

1  The  Draco,  2  Sum.  157. 

2  The  Draco,  2  Sum.  157. 

3  Pope  V.  Niekerson,  3  Story,  465;  The  Draco,  2  Sum.  157;  Greely  v. 
Smith,  3  Wood,  ft  M.  258;  Wilmer  v.  The  Smilax,  2  Pet.  Adm.  295. 

4  Pope  V.  Niekerson,  3  Story,  465:  Thomdike  v.  Stone.  11  Tick.  18S; 
Wallis  V.  Cook,  10  Mass.  510 ;  The  Catherine,  1  Eng.  L.  ft  K.  >79;  The 
Elephanta,  9  Ibid.  553:  Thompson  v.  Royal  £x.  Assu.  Co.  16  £aBt>  814; 
The  Dante,  2  Wm.  Bob.  427. 

5  Del.  Mut.  Sa.  Ins.  Co.  v.  Oossler,  1  Holmes,  475. 

6  Del.  Mut.  Sa.  Ins.  Co.  v.  Gossler,  1  Holmes,  475;  Appleton  v.  Crow- 
nlnshleld,  3  Mass.  448. 

7  The  Draco,  2  Sum.  157;  Thomdike  v.  Stone,  11  Pick.  183;  Leland  e. 
The  Medora,  2  Wood,  ft  M.  92 :  Ruclier  v.  Conyngham,  2  Pet.  Adm.  295; 
The  William  and  Eimnellne,  Blatchf .  &  H.  66 :  The  Atlantic,  Newb.  Adm. 
514;  Jennings  v.  Ins.  Co.  of  Penn.  4  Binn.  244;  Greely  o.  Waterhonse.  19 
Me.  9;  Bray  v.  Bates,  9  Met.  237;  The  Atlas,  2  Hagg.  Adm.  48;  The 
Emanoipii^on,  1  Wm.  Bob.  124. 

8  Pope  V.  Klokerson,  3  Story,  465. 
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B  Itobeitsoii  9.  United  Ins.  Co.  2  Jolms.  Cm.  280;  Josfco  «.  'Wmuui^ 
son,  .1  Dong.  IM. 

10  IStsrmaxi  v.  Van  Hatton,  2  Yt.  717 ;  Wllmer  v.  Tb»  SmUax,3  Pet; 
Adm.  2S4;  Western  v.  WUdy,  Skinn.  152;  Williams  v.  Stedmao,  Skim- 
Stf. 

11  The  Annadlllo,  1  Wm.  Rob.  2S1. 

12  Qreel7«.SmiUi,3Wooa.&M.236. 
IS  Joyce  e.  WiUiBmson,  3  Dong.  16i. 

14  Appleton  V.  Crownlnshield,  3  Mass.  441. 

15  The  B^e  of  The  Sea,  20  Wall.  421;  Pope  v.  Klokenon,  3  Story, 
489;  Joyce  v.  Williamson,  3  Doug.  164. 

1<  Pope  9.  mdESTSon,  3  Story,  49tf ;  Thompson  v.  Boyal  Ex.  Asso.  Co. 

16  East,  214. 

§  lU.  Frjoxity  ol-^A  bottomry  bond  is  preferred  to 
aUother  Uens^  except  the  lien  for  seamen's  wages,^  and 
for  indispensable  repairs  and  supplies ;  ^  and  a  later  in  date 
takes  preference  over  a  former  bond;  ^  yet  if  the  property 
will  not  pay  all,  and  they  are  really  concurrent,  they  will 
be  paid  pro  rata.^  This  privilege  is  confined  to  bonds  given 
under  the  pressure  of  necessity,  in  a  foreign  port.^  A  bot- 
tomry lien  created  by  the  owner  without  necessity,  or  be- 
lief of  necessity  in  the  lender,  has  not  a  preference  over  a 
prior  lien."^  A  bottomry  bond  takes  precedence  over  a 
prior  mortgage  where  possession  was  not  taken.^  The 
lien  will  be  upheld  even  against  a  bona  fide  purchaser, 
where  there  are  no  laches."  It  takes  priority  over  the 
fund  in  court  over  any  claim  for  a  general  average  loss, 
subsequent  to  the  date  of  the  bond;  ^  but  sums  advanced 
upon  account  of  freight  must  be  deducted  in  preference 
to  the  bottomry.  11-  Ci  the  order  of  payment  the  claims  of 
the  master  and  bondholder  are  subject  to  the  rule  of  prior- 
ity of  claim  for  seamen's  wages.^^ 

1  The  Mary,  1  Paine,  671;  The  Duke  of  Bedford,  2  Hagg.  Adm.  294; 
The  Orelia,  3  Hagg.  Adm.  75;  TheHercules,  Il>ld.  404;  The  Mary  Anu. 
9  Jnr.  94:  The  Wnllam  F.  Safford,  Lush.  Adm.  69;  Collins  v.  The  Fort 
Wayne,  1  Bond,  490;  The  Aline,  1  wm.  Bob.  111. 

2  Blaine  v.  The  fharies  Carter,  4  Cranch,  328;  The  Virgin,  8  Pet.  938; 
The  Hilarity,  1  Blatchf.  A  H.  90:  Fumlssv.  The  Magoun.Olcott.M; 
The  Madonna  d'Idra,  1  Dods.  37;  The  Sydney  Cove,  2  Dods.  1;  LaCon« 
8tancia24  Notes  of  C.  512;  The  Louisa  Bertha,  1  £ng.  L.  &  £.  665;  Pit- 
maa  v.  Hooper,  3  Sum.  59. 

8   The  Jerusalem,  2  GalL  345. 

4  The  Aurora,  1  Wheat.  96;  Oreely  v.  Smith,  3  Wood.  &  M.  249;  Le- 
land  «.  The  Medora,2  Wood.  A  M.  113;  Fumlss  v.  The  Magoun,  Olcott, 
66;  The  Draco,  2  Sum.  157;  Thomdlke  v.  Stone,  11  Pick.  183;  The  Bet* 


sy,  1  Dods.  289;  Rhadamanthe,  Ibid.  201 ;  The  Exeter,  1  Bob.  Adm.  173; 
The  Sydney  Cove,  2  Dods.  1 ;  The  Eliza,  3  Hagg.  Adm.  87 ;  The  Trident, 
1  Wm.  Bob.  29.   And  see  La  Constancia,  4  Motes  of  C.  285;  The  Pris- 


e  Sydney  Cove,  2  Dods.  1 ;  The  Eliza,  3  Hagg.  Adm.  87 ;  The  Trident, 
7m.  Bob.  29.   And  see  La  Constancia,  4  Motes  of  C.  285;  Th 
la.  Lush.  Adm.  1;  The  Betsy.  1  Dods.  289;  The  Duke  of  Bed 
gg.  Adm.  294;  The  Atlas,  2  Hagg.  Adm.  49. 

5  The  Exeter,  1 C.  Bob.  173;  La  Constancia,  4  Notes  of  C.  512. 
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fi  The  Bbadamanthe,  1  Dods.  201 ;  The  Sydney  Ck>ve,  2  Ibid.  1;  The 
Eliza,  3  Hagg.  Adm.  87;  The  Dunvegan  Castle,  Ihid.  331. 

7  The  Dunyegan  Castle,  3  Hagg.  Adm.  331 ;  The  Boyal  Arch,  1 8wa- 
bey,  269. 

'  8  The  Mary,  1  Paine,  671:  Fumiss  v.  The  Magonn,  Olcott,  66;  Duke 
of  Bedford,  2  Hagg.  Adm.  294;  Leland  v.  The  Medora,  2  Wood.  A  M. 
114;  The  Sydney  Cove,  2  Dods.  11. 

9  The  Draco,  2  Sum.  1>>7;  Wllmer  v.  The  Smllaz,  2  Pet.  Adm.  295; 
Herwlg  V.  0£daey,  Taney,  389 ;  The  Catherine,  1  £ng.  L.  &  £.  679 ; 
Trantor  v.  Watson,  6  Mod.  13. 

10  Oologardt  v.  The  Anna,  9  Am.  Law  Beg.  N.  8.  475;  S.  G.  12  Int. 
Bev.  Bee.  130. 

11  Freight  Money  of  The  AnastaBla,  1  Ben.  201;  The  Olivier,  Lnah* 
492;  The  Kamak,  18  L.  T.  N.  S.  661. 

12  The  Irma,  6  Ben.  1. , 

§  112.  Waiver  of  lien.— A  bottomry  bond  is  to  be 
seasonably  enforced.^  If  the  lender  delays  the  enforce- 
ment of  the  bond  for  an  unreasonable  time,  and  without 
a  reasonable  cause,  the  lien  will  be  deemed  waived  as 
against  a  subsequent  purchaser  or  attachment  creditor 
without  notice.^  If  the  obligee  permits  the  vessel  to  make 
several  voyages  without  asserting  his  lien,  it  is  lost,  if  exe- 
cutions are  levied  on  her;^  but  if  proceedings  are  taken 
within  a  reasonable  time,  the  mere  departure  of  the  ves- 
sel from  the  return  port  does  not  affect  the  lien.^   . 

1  The  Boston,  Blatchf.  A  H.  326:  Blaine  v.  The  Charles  Carter,  4 
Cranch,  328;  Burke  v.  The  M.  P.  Bicn,  1  Cliff.  315;  The  Buckeye  State. 
Xewb.  Adm.  114:  The  Mary,  1  Faine,  186;  Oriswold  v.  The  Nevada,  2 
Sawy.  146;  The  Favorite,  1  Biss.  528;  Cole  v.  The  Atlantic,  Crabbe,  448. 

2  Fontaine  v.  Beers,  19  Ala.  722 ;  Blaine  v.  The  Cliarles  Carter.  4 
Cranch,  3^  Wilmcr  v.  The  Smilaz,  2  Pet.  Adm.  295;  Leland  v.  The 
Medora,  2  Wood.  &  M.  92:  The  Draco.  2  Sum.  157;  The  Nestor,  1  Sum. 
73 ;  The  Chusan,  2  Story,  455 ;  The  Sydney  Cove,  2  Dods.  1 ;  The  Bebeo- 
ca,  5  C.  Bob.  102. 

3  Blaine  v.  The  Charles  Carter,  4  Cranch,  328. 

4  Burke  V.  The  M.  P.  Bich,  1  Cliff.  308. 

§  113.  Respondentia.— The  word  *' respondentia"  is 
properly  applied  to  the  loan  of  money  upon  merchandise 
laden  on  board  of  ship,  the  paynient  made  to  depend  on 
the  safe  arrivalof  the  vessel.  ^  It  Ls  the  same  with  respect 
to  the  goods  as  a  bottomry  is  to  the  vessel.^  The  lender 
must  run  the  marine  risk  to  be  entitled  to  the  marine  in- 
terest.* A  part  or  the  whole  of  the  cargo  may  be  hypothe- 
cated, according  to  the  necessity  of  the  case;^  but  it  can- 
not be  given  to  include  cargo  not  actually  on  board. ^  A 
loan  *' upon  the  goods,  to  the  amount  of  the  loan,  laden 
or  to  be  laden,  at  any  time  during  the  voyage,"  gives  a 
lien  only  on  the  homeward  voyage. ^  The  master,  in  case 
of  necessity  at  a  port  of  distress,  may  hypothecate  the 
cargo. 7    If  made  by  him,  it  can  only  be  in  a  case  in  which 
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he  would  be  authorized  to  hypothecate  the  ship  and  freight- 
age.® Any  general  power  on  behalf  of  the  owner  to  nv- 
pothecate  the  cargo  should  be  limited  to  the  interest  in 
the  freight.^  A  respondentia  bond  does  not  pass  the  right 
of  property  on  the  goods;  it  is  a  mere  personal  contract. ^<^ 
The  lender  is  not  presumed  to  lend  upon  the  faith  of  any 
particular  appropriation  of  the  money:  his  security  can- 
not be  ended  by  a  misappropriation  of  the  f  und.^^  The 
owner  of  the  vessel  is  bound  to  pay  to  the  owner  of  the 
cargo  all  which  the  latter  is  compelled  to  pay  under  the 
contract.^  The  bond  is  binding,  though  given  for  an  old 
debt.i8 

1    MftltlMid  «.  Tbe  Atlantic*  Newb.  Adm.  514;  S.  G.  3  Am.  Law  Beg. 

477. 

3  The  Gratltadlne,  3  G.  Bob.  240 ;  The  Osmanli,  3  Wm.  Bob.  196; 
19o6tra  Senora  del  Garmlne,  29  Eng.  L.  &  £.  672 ;  Conard  v,  Atlantic  Ins. 
Co.  1  Pet.  386. 

3  Thomdlke  «.  Stone,  11  Pick.  187. 

4  The  Lord  Cochrane,  1  Wm.  Bob.  312:  2  n>ld.  820;  The  Osmanli,  3 
Wm.  Bob.  1U8;  Justin  v.  BaUam,  1  Salk.  34. 

5  The  Edmond,  Lash.  57. 

6  Atlantic  Ina.  Co.  v.  Conard,  4  Wash.  C.  C.  662. 

7  Naylor  9.  BaltzeU,  Taney,  55. 

8  The Active,2 Wash. C. C. 237LFope v. Nlckerson, 3 Story, 465;  The 
Gratltadine,  3  C.  Bob.  196,  263 :  The  Lord  Gochnme,  2  Wm.  Bob.  312; 
Tbe  Prince  Begent,  Ibid.  83:  The  Osmanll.  3  Wm.  Bob.  214:  Tbe  Prls- 
cflla,  1  Lush.  1 ;  La  Coustancia,  4  Notes  of  G.  285;  The  Packet,  3  liason, 
256;  U.  S.  Ins.  Co.  v.  Scott,  1  Johns.  106;  Searle  v.  Scovell,  4  Johns.  Ch. 
222;  Amer.  Ins.  Go.  v.  Coster,  3  Paige,  323. 

9  Freight  Money  of  the  Anastasia,  1  Ben.  188. 

10  U.  8.  V,  Delaware  Ins.  Co.,  4  Wash.  C.  C.  418. 

11  Conard  V.  Atlantic  Ins.  Go.  1  Pet.  386. 

12  Dmican  9.  Benson,  1  Ex.  537. 

U   Greely  «.  Smith,  8  Wood.  A IC.  236;  Hurry  v.  Hurry,  2  Wash.  C.  0. 
14S. 
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damagM  lot  his  zemoTal  to  the  value  of  his  "  lay."  ^  A 
mere  conditional  diemissal  will  not  affect  third  parties.  ^^ 
The  owners  will  be  liable  for  stores  furnished  tne  vessel 
upon  the  order  of  the  nutster  who  was  subsequently  dis- 
placed. ^  The  mate  in  case  of  casualty  may  become  tern- 
porarv  master,  and  third  persons  may  rightfully  treat 
with  him  as  such.^^ 

1  Ward  v.BackinAn,M  Barb.  419. 

2  The  Boston,  Blatchf .  A  H.  Me. 

3  The  Dubuque,  2  Abb.  U.  8. 20;  L'Arlna  «.  The  Exchange,  Bee,  It?. 
See  Bey.  Stats,  sec.  4612. 

4  Fox  V.  Holt.  4  Ben.  278;  The  Tribune,  3  Sum.  144;  The  SwaUow, 
Olcott,  394:  Truesdale  v.  Toung,  Abb.  Adm.  891 ;  Thomas  v.  Osbom,  19 
How.  45;  L'Arlna  v.  The  Exchange,  Bee,  198;  L'Ailna  v.  Manwarlng, 
£ee,  ivv. 

5  citizenship,  10  Opln.  Att.  Oen.  382. 

6  U.  S.  V.  amies,  Peters  C.  C.  UO;  S.  C.  3  Wheel.  C.  0. 806. 

7  The  Jacmel  F^ket,  2  Ben.  107;  The  Boston,  Blatchf.  *  H.  122; 
The  Alexander,  1  Dods.  278. 

8  Ghllds  9.  Qladdlng,  11  Am.  Law  Beg.  886.  See  Hot.  State,  see. 
4171. 

9  Parsons  v.  Teny,  1  Low.  60;  The  Camilla,  Swab.  312;  Davis  v.  Ma^ 
field,  10  Allen,  138. 

10  Parsons  v.  Terry,  1  Low.  60. 

11  Fox  V.  Holt,  36  Conn.  566. 

12  Stringham  v.  Schloener,  4  Ben.  16. 

13  The  Amos  C.  Pratt,  1  Curt.  345  [The  Kinnersley  CastletJ  Hagg. 
Adm.  1 ;  The  Boston,  Blatchf.  A  H.  322;  The  Favourite,  2  C.  Bob.lS?; 
The  Alexander,  1  Dods.  278. 

§  115.  Authority  generally.— The  master  has  com- 
plete authority  in  everythiue  relating  to  the  management 
and  conduct  of  the  vessel;  ^  but  it  is  limited  to  the  pur- 
poses and  objects  of  the  voyage.^  He  may  on  general 
authoritv  have  an  implied  power  to  do  what  is  lit  and 
right  to  be  done  with  snip  or  cargo  in  case  of  emergency.^ 
It  is  limited  by  the  express  or  implied  authority  derivable 
from  the  laws  of  the  vessel's  country,  or  the  usages  of 
trade;  or  the  business  of  the  ship,  or  the  instructions  of 
the  owners.^  He  may  regain  possession  of  the  vessel  by 
ransom,  or  by  purchase  after  capture  and  condemnation.^ 
He  has  authority  to  use  every  necessary  means  to  save 
his  sunken  vessel,  and  his  contract  to  that  end  will  bind 
the  owners.*  He  has  authority  to  borrow  money,  if  neces- 
sary, to  enable  him  to  complete  the  voyage,'  or  to  pay  off 
officers  and  crew.^  or  to  make  up  deticiency  in  custom- 
house charges;  ^  but  he  cannot  borrow  money  for  work 
previously  done .^<^  As  mortgagee  the  master  has  the  right 
before  seizure  by  the  marshal  to  take  possession  of  the 
property,  but  the  claims  of  lien  holders  attach  to  it  in  his 
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hands  as  well  as  to  the  hall.ii  When  part  owner  he  is 
presumed  to  have  general  authority  to  nind  the  vessel; 
out  he  cannot  subject  the  owners  to  expenses  when  for- 
bidden to  do  80.^  The  power  of  masters  of  boats  engaged 
in  commerce  on  western  inter-State  navigable  rivers  is  de- 
termined by  maritime  law.i^  The  master,  merely  as  such, 
cannot  make  insurance  for  owners. ^^  But  he  may  employ 
the  vessel  in  a  salvage  service,  and  put  at  hazard  the  in- 
terest of  her  owner.15  The  underwriters,  where  there  is 
no  abandonment,  have  no  authority  to  direct  the  master, 
or  to  contract  for  the  vessel.i^ 

1  The  Henry,  Blatchf.  &  H.  465;  Stone  «.  Ketland,  1  Wadh.  G.  G.  142. 

2  Merwin  v.  Shailer,  12  Conn.  489. 

3  TheAnnD.Bichardson,Abb.Adm.fi03;  Miston  v.  Lord,  1  Blatchf. 
854. 

4  The  Woodland,  7  Ben.  118;  The  Pacific,  Brown  A  L.  248. 

5  PliilllpB  V.  McCall,  4  Wash.  G.  G.  141;  The  Qratitadine,  3  G.  Bob. 
268. 

6  The  H.  D.  Bacon,  1  Newb.  Adm.  274. 

7  The  Fortitude,  3  Sum.  228;  Weston  v.  Wright,  7  Hees.  &  W.  396; 
Arthur  v.  Barton,  6  Ibid.  138;  Beldon  v.  Gampbeu,  6  Exch.  886. 

8  Steams  o.  Doe,  12  Gray,  482. 

9  DescadlUas  v.  Harris,  8  Greenl.  296. 

10  Beldon  v.  Campbell,  6  Eng.  L.  &  E.  473. 

11  The  George  Prescott,  1  Ben.  1. 

12  Bevens  V.  Lewis,  2  Paine,  202. 

13  Holcrof t  V.  Halbert,  16  Ind.  256. 

14  Holcrof  t  V.  Wilkes.  16  Ind.  373;  Foster  v.  U.  S.  11  Pick.  85;  Patter- 
son V.  Chalmers,  7  B.  Mon.  595. 

15  Waterbury  v,  Myrlck,  Blatchf.  A  H.  34;  The  Centurion,  1  Ware* 

16  The  Senator,  1  Brown  Adm.  546;  XT.  S.  v.  Scott,  1  Johns.  106. 

§  116.  Authority  as  agent.— The  master  is  the  agent 
of  the  owners  of  the  vesseU  in  all  matters  fully  embraced 
in  the  scope  of  his  appointment,'^  and  for  all  purposes  con- 
nected with  the  ordinary  employment  of  the  vessel;*  the 
course  of  her  usual  employment  being  evidence  to  prove 
his  authority.  4  The  owners  are  bound  by  his  contracts,  * 
and  are  liable  for  his  defaults,  although  the  whole  vessel 
is  chartered,  unless  the  charterer  engages  him  and  tho 
seamen.^  As  agent  he  may  receive  treight,  and  pay  it 
over  to  whom  it  belongs, ^  may  settle  claim  for  d!emur- 
rage,8  may  hire  seamen.®  He  becomes  agent  of  the  pur- 
chaser of  goods  sold  at  sea,  if  no  agent  presents  himself 
to  receive  them.^^  The  owners  may  constitute  him  gen- 
eral agent  by  parol,  to  exercise  his  best  judgment  in  tho 
disposal  of  the  cargo,  and  the  purchase  of  a  return  cargo. n 
The  authority  to  purchase  a  cargo  is  not  incident  to  the 
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office  of  the  master,^  and  most  be  expressly  ffiven :U  and 
if  he  transcends  his  authority,  his  acts  are  nuu.^^  If  they 
permit  him  to  purchase  on  their  account,  or  have  ratified 
Ids  acts,  they  will  be  bound,^  and  his  authority  is  not 
confined  to  the  port  where  the  vessel  lies.^*  A  ratifica- 
tion of  the  acts  of  a  master  beyond  the  scope  of  his  au- 
thority may  be  inferred  from  a  voluntary  acceptance  of 
the  benefit  derived,  or  from  the  fact  that  the  owner  had 
frequently  employed  the  master  to  act  for  him  in  that 
way .^7  The  master  of  a  fishing  vessel,  also  part  owner,  is 
agent  for  the  owners  where  they  do  not  interfere.  ^  In 
case  of  necessity  he  is  aji^ent  for  all  concerned,  and  his 
acts  in  good  faith  are  binding.^o  In  case  of  a  constructive 
total  loss  the  master  is  agent  of  the  underwriters,  and  they 
are  responsible  for  his  acts.^  The  abandonment  to  under- 
writers will  not  operate  as  a  ratification  of  his  acts  as 
agent,^  nor  does  the  mere  presence  of  an  agent  of  the 
owner  have  this  effect.2a 

1  Bon «.  The  Actlre, 2  Wash.  C.  G.  226:  Eads  «.  The  H.  D.  Bacon,  1 
KewU  Adm.  274 ;  Stocker  v.  Corbett,  1  Const.  Bep.  81;  McDaoiel  «. 
JSmanael,  2  Bich.  459;  Nelson  v.  Belmont,  21 N.  T.  36:  A  Dner.  SIO;  Par- 
yiav.  Tmmo.  1  Brev.  250:  8.  C.  2  Am.  I>ec.  <i64:  The  EoUan,  1  Blss.  S22; 
Brown  o.  Lnll, 2  Sum. 443;  The  Grand  Turk,  1  Palue^JS;  Foland  «•  The 
Spartan,  1  Ware,  134;  Sheppard  v.  Taylor,  6  Peters,  67A. 

2  Pone  V.  Nlckenon,  3  Storv,  455:  City  Bank  *.  Nantadcet  8.  Oow  S 
Stony,  w;  The  New  World  v.  King,  16  How.  473. 

I  Oladlng  9.  Oeoive,  8  Grant,  290 ;  The  Flash,  Abb.  Adm.  71;  Gen- 
end  Ins.  Co.  V.  Bognes,  13  Wheat.  400 ;  Grant  v,  Norway,  10  Com.  B. 
§86;  The  gteeman  plBncklngham,  18  How.  190;  The  Phebe,!  Ware, 26t. 

4  The  General  Worth  9.  Hopkins,  80  Miss.  703. 

5  Ward  V.  Green,  6  Cowen,  173 ;  Oakland  0.  M.  Co.  v.  Jennings,  46  CaL 
184;  Edwin «. Nanmkeag 8. C. Co.  1  Cliff. 826;  Poland 9. TheSpartan, I 
Ware,  134;  Grant  v.  Norway,  10  Com.  B.  665 ;  Smith  «.  The  Creole  and 
Sampson,  2  WalL  Jr.  619.  SeeCARRTTCR. 

6  Pimrtsv.  Tmmo,lBrey.299:  8.  C.2Amer.  Dec.  664;  Joy  9.  Allen. 
2  Wood.  A  M.  817;  Bray  9.  The  Atalanta,  Bee,  48;  U.  8. 9.  HAmlltonri 
HaBon,  443;  Mayo  9.  Harding,  6  Mass.  300;  Murray  9.  Kellogg,  tt  Johni. 
827. 

7  The  EoUan.  1  Bias.  822  iBrown  9.  Soil,  2  Smn.  443 :  The  Grand 
Tnzk,  1  Paine,  73;  Fisher  9.  Willing,  8  Serg*  A  B.  118 ;  Poland  9.  The 
Spartan,  1  Ware,  134;  Sheppard  9.  Taylor,  6  Peters,  675^ 

8  Alexander  9.  Bowie,  1  HarL  A  N.  1S2. 

9  Sherwood  9.  HaU,  8  Smn.  127;  Lnsoom  9.  Osgood,  1  Spragoe^  tts 
Baker  9.  Corey,  19  Pick.  496. 

16  Smith  9.  Dayenport,  84  Me.  820. 

11  Bldenlao9.8mith,81N.T.2S9. 

12  Newhall  9.  Dunlap,  14  Me.  180;  Hewett  v.  Bnok,  17  Me.  1I7. 
18  Lyman9.Bedman,23Me.289. 

14  Naylor9.Baltze]l,  Taney.55. 
U  Hewett9.Bnck,17Md.l47. 


§  117  MASTSB.  90 

16  ZenaSlv.  Xlife,IT  Bnli.  ill;  8.  G.  ai  Btnr.  Pr.  181. 

17  KeirtiaU  o.  Donlsp,  14  Me.  180;  Lyman  0.  Bedman,  tt  Ito.  288:  Pe« 
ten«.BalU8tter,8Flck.4M;  HstlMiinv.OiirW8Me.lB8;  ItaTltfuliMb 
8bfai,4ffiirriiig.M. 

18  Baker  V.  Corey,  19  Pick.  488. 

19  Copeland  v.  Security  Ins.  Co.  Woolw.  281;  New  Sag.  Dia.  Co.  ••  Hm 
SanUk Anu,  13 FeterB,  387;  S.  C. 2  Sum. 206. 


20  Pelrce  v.  Ocean  Ins.  Co.  18  PiCk.  88;  Gordon  9.  Mil  F.  A  M.  pia, 

Co.2Pick.24d. 

21  Ward  9.  Peck,  18  How.  267. 

22  The  Henry*  2  Blatchf.  A  H.  460. 

§  117.  Restrlotion  on  aathozlty.^Tbe  maB^er  is 
not  an  ordinary,  but  a  special  a^ent;^  he  has  no  authoi* 
ity  as  agent,  if  any  third  person  is  clothed  with  a  speoiaL 
ownersuip.''^  He  is  not  the  agent  of  the  owners  as  to  tha 
settlement  of  prior  claims,s  nor  can  he  bind  the  ownexs 
by  the  allowance  of  an  invalid  claim,^  nor  by  a  bill  of  ex- 
change, without  authority ,6  nor  execute,  nor  indorse  bills 
or  notes  binding  on  the  owners,^  nor  give  a  bond  to  luro^ 
cure  discharge  ^om  attachment :  ^  he  cannot  vary  or  annul 
the  owners'  express  agreement,°  nor  can  he  bind  the  own* 
ers  beyond  tbe  value  of  the  ship  and  her  earnings.*  The 
relation  as  agent  terminates  with  his  absolute  discharge.  ^'^ 
When  he  becomes  warehouseman,  he  acts  as  consignesi, 
and  not  as  master.^^  When  the  master  acts  under  instruo 
tions  limiting  his  authority,  and  these  instructions  wei#t 
known  to  the  creditor,  it  will  operate  to  prevent  elaimani 
claiming  anything  within  the  lunit.^' 

1  The  Inna,  8  Ben.  7:  Tbe  ThetLs,  22  Law  TL  Bay.  218;  8.0.StibV« 
A.  363;  Mitclielsou  v.  Oliver,  £1.  &  B.  419. 

2  Webb  V.  Pelrce,  1  Curt  106;  Giacle  v.  Palmer,  8  Wheat.  OOk 

3  KeUeyv.Merrm,14Me.228. 

4  Merrltt V.Walsh, 32 N.T. 688. 

8  Wallace  v.  Agry,  4  Mason,  336 ;  The  Joseph  Cimard,  Olcott,  120; 
Douglass  V.  Moody, »  Mass.Md;  Uowen  «.  Ooudard,  10  Met.  875;  The 
Mary  Kelley,  27  A^  4ii7. 

8  Holcroft  V.  Halbert,  16  Ind.  256;  Holcroft  v.  WUkea,  18  Ind.  9Ui 
Qregg  V.  Bobbins,  28  Miss.  347. 

7  Carrv.  Burke,  22  Miss.  233. 

8  Bnigon  V.  Sharpe,  2  Camp.  829. 

9  The  Larch,  3  Ware,  31 ;  The  H.  B.  Foster.  8  Ware,  187;  Tbe  BSteOi 
ca,  1  Ware.  188;  Naylor  v.  BaltzeU,  Taney,  (s ;  Cannan  v.  Meabuni,  I 
Blng.243,465. 

10  GenenllBt.InB.Co.9.Kiiga9ee,  12W]ieat.408L 


11  WUcocks  V.  PhUllps,  1  Wall.  Jr.  47.    And  see  Gore  9.  Meeea,  1 
Wash.  Ter.  13. 

12  The  Woodland,  7  Ben.  119;  Pope  v.  Ntekenoa,  8  Stoiy,  486b 


9r  H^gOBBL  §§ 


g  lia  Autiiorlty  m  to  caiipli>5Cia»nt  of  vmaith^ 

The  right  of  the  master  to  contract  for  the  employment  of 
the  Teasel,  is  derived  from  the  marttime  code.^  He  ma^. 
hind  owners  by  a  contract  of  afiCreiffhtment,^  but  he  can* 
not  hind  the  owners  of  the  vessel  or  his  co-owners  for 
ffoods  not  actually  laden,*  though  their  liability  will  not 
be  affected  by  the  fact  that  no  bill  of  lading  was  signed  ;^ 
and  if  in  a  bill  of  lading  he  inserts  a  price  by  mistake,  the 
owners  will  not  be  bound  thereby. ^  He  may  in  a  foreign 
port,  but  not  at  the  home  port,  enter  into  a  charter  party.o 
The  extent  of  his  authority  is  limited  to  the  express  or 
implied  instructions  of  the  owners,  or  to  the  law  of  the 
country  to  which  the  ship  belongs.  7  He  cannot  by  mere 
virtue  of  his  office  bind  the  owners  by  a  charter  party 
under  seal.^  The  master  may  hire  seamen,^  or  engage 
them  on  a  whaling  voyage  on  shares,  ^o  but  he  cannot  bind 
the  owners  for  the  payment  of  wages  for  three  months 
after  services  cease.^^  He  cannot  after  hiring  the  crew 
bind  the  owner  to  the  payment  of  increased  wages,  with- 
out consideration,  or  the  exercise  of  a  reasonable  discxe* 
tion.ia 
1    Tbe  Httnljr,  1  DilL  MO;  Naylor  o.  BattM»,  Taaey,  5S. 

3  Freemsn v.  Baeklaghiim,  18  How.  182;  Jacknon  v.  Tbe  JtiHa  Brnltb, 
6  licLeaai,  484 ;  8.  O.  iMewb.  Adm.  61 :  Tlie  HeiMktk  Huduon,  7  Law 
Bep.  N.  S.  93 ;  Muifree  v.  BeddOiig,  1  Hayw.  276 ;  Ward  v.  Ureen,  6 
Cow.  173. 

9  Tbe  Fteeman  V.  BneHng^iflbi,  18  How.  182;  y«Dd«waterv.  Mms, 
19  How.  8^  Th«  Leon,  7  Bla«ctaf .  244 ;  Momtell  v.  Tbe  H.  H.  Bntan,  1 
Int.  Rev.  Bee.  125:  Grant  v.  Norway,  2  £n$(.  L.  &  E.  337;  Hubbersty  Vb 
Ward,  18  £^L.^  £.601;  Ooleniaa«.&icb0S,29£Bg.L.&£.S33. 

4  Fox  9.  Holt,  36  Conn.  658. 

5  Barnard  v.  Wheeler,  24  Me.  412» 

6  Hnnyv.  Hurry,  2  Wash.  C.C.  145;  Hie  Flastt^Abb.  AKUnuTl;  The 
Tribune*  8  Sum.  144. 

7  Pope  V.  Nickerson,  8  Story,  465;  S.-  C.  7  Law  "B/tp,  471 ;  Tbe  Packet, 
3  Maeon,  255:  The  NeUon,  1  Jiam^  Adm.  160:  The  Bahla,  Brown.  &  L. 
292 ;  Penn.  St.  Kav.  Co.  v.  Shantf;  3  ]tfoorerl\  C.  O.  K.  S.  272.  But  eeo 
Anro  V.  Omel,  l  La.  638;  Malpiea  v.  McKeiwn,  1  La.  348. 

8  Pickering  v.  Holt,  6  Me.  160. 

9  Luscom  V,  Osgood,  1  Spragne,  83;  B,  C  7'l4Mrfte|w  1IS» 

10  WbalsB v; Tte OLrtt Spriag; 82Hu«tl& Mer. Mig. 71L 

11  Canlzaresv.  The  Santlssima  Trinidad;  Bee,  863k 
IS.  lMta«ar.Tb»l4HBay»SaJ«yi243. 

g.ll9.  Atttlimltsr  acr  to  repairs  and'8ttpplle»^The 
master  of  aress^  msy  procure  till  its  necesskrsr  repair* 
anAlstipplles.i'and  may  bind  ownen  by  contiact-  for-  the 
Bame,2  in  a  foreign  pDat.^inthe  port  of  a  State  to  inrhilch 
8l»^dbea4ioft'betctDff;^  He  may  bind  the  vessel  inalor^- 
eign  port,  although  a  note  or  other  obligation  is  gtrea  tar 
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the  demand,^  he  mav  bind  the  owners  to  the  value  of  the 
ship  and  freight.*  A  master  having  possession  and  com- 
mand under  a  **lay"  contract  may,  in  cases  of  necessity, 
create  a  lien  for  repairs  and  supplies  in  a  foreign  port7 
The  master  mav  bind  owners,  by  a  bill  of  exchange  drawn 
for  necessaries,^  or  by  borrowing  money  in  case  of  neces- 
sity ^^  though  the  necessity  arose  from  his  own  miscon- 
duct.i<>  They  are  necessaries,  when  they  are  fit  and  proper 
for  the  service  in  which  the  vessel  is  engaged,  and  such  as 
a  prudent  owner  would  order.^^  To  invest  him  with  ex- 
traordinary powers,  exigencies  must  arise  calling  for  their 
exercise,^  but  if  he  acts  in  good  faith  his  order  lor  repairs 
and  supplies  is  sufficient  proof  of  their  necessity.^  The 
master  cannot  bind  the  owners  when  some  other  person 
is  authorized  to  manage  the  business  of  the  vessel,  and 
the  fact  was  known  to  the  creditor, ^^  as  in  the  case  of  a 
chartered  vessel, ^^  for  money  advanced  for  repairs.^^  He 
cannot  bind  owners  to  pay  for  repairs  done  at  the  home 
port  without  special  authority, ^^  nor  can  he  bind  owners, 
when  thev  or  their  agents  were  so  near  that  communica- 
tion could  have  been  had  with  them  without  delay.  ^^ 

1  Philips  V.  Ledley,  1  Wash.  G.  O.  226;  Herwln  v.  Shaller,  13  Conn. 
489;  Provost  v.  Patchln,  9  N.  Y.  235;  Snyder  o.  Hard,  8  Tex.  98. 

2  Thomas  v.  Osborn,  19  How.  23:  Philips  v.  Ledley,  1  Wash.  C.  0. 238; 
Patterson  v.  Chalmers,  7  B.  Mon.  595:  Walnwrlght  v.  Crawford,  4  DalL 
226;  Palmer V.  Oooch, 2 Stark. 423rl;he George,  1  Sam.  151;  Hussey  v. 
Allen,  8  Mass.  163:  Joy  v.  Allen,  2  Wood.  A  M.  328;  Bocher  v.  Busfier, 

I  Stark.  27;  Webster «.  Seekamp,  4  Bam.  A  Aid.  352.  And  see  Lubv, 
$77. 

t  Tfie  Fortltade,  8  Sam.  228;  Walnwrlght  v.  Crawford*  8  Yeates*  18L 

4  Webbv.Pelrce,  lSpragae,192. 

6  The  Hilarity,  Blatchf.  A  B.  90;  The  Panama,  Olcott,  843. 
8  Naylorv.Baltsell,  Taney,  6S. 

7  Thomas  v.  Osborn,  19  How..22. 

8  Mllward  v.  Hallett,  2  Calnes,  77:  The  Hilarity,  Blatchf.  A  H.  92. 

9  Walnwrlght  v.  Crawford,  4  DalL  225;  Boss  v.  The  AotiTO*  2  Waalk 
C.C.228. 

10  Descadlllasv.  Harris,  8  Me.  298. 

II  The  Medora,  1  Spragae.  138.  And  see  Fox  «.  Holt,  4  Ben.  278. 
13  Merrltt V.Walsh, 33  N.Y. 685. 

13  The  Grapeshot.  9  Wan.  129;  The  Fortltade,  3  Sam.  257;  La  YsaML 
1  Dods.  273 ;  The  Lulu,  10  WalL  202 ;  The  Nestor,  1  Sam.  73.  ^^ 

14  The  Joseph  Cunard,  Olcott,  125 ;  Philips  «.  Ledley,  1  Wash.  0.  a  228i 
1ft   The  City  of  New  York,  3  Blatchf.  187;  S.  C.  13  N.  Y.  Leg.  Obs.  800l 
18  The  William  and  Emmellne,  Blatchf.  AH.  68. 

17  Dyer  V.  Snow,  47  Me.  254.   AndseeHolcroftv.HUb6rt,18ind.288t 
Jordon  o.  Youngs  37  Me.  276.  ■ 

18  Woodruff  Ac.  Iron  Works  «.  Stetson,  31  Conn.  51. 
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§  120.  Authority  as  Baperoargo.^The  master,  in 
case  of  necessity,  is  clothed  with  the  authority  of  super- 
cais»o>  when  he  is  bound  to  act  to  the  best  interests  of  the 
merchant,^  he  acts  in  relation  to  the  selling  of  the  goods 
as  the  agent  of  the  consignor.^  The  master,  also  con- 
signee, has  authority  of  supercargo.'^  Where  he  acts  also 
in  the  capacity  of  supercareo,  his  duties,  under  the  two 
characters,  are  distinct  and  independent.^  The  master, 
as  supercargo,  not  being  able  to  effect  a  sale  of  the  cargo, 
may  leaye  it  at  its  port  of  destination  with  a  responsible 
party  for  sale.^ 

1  The  Velona,  3  Ware,  140;  The  Ontltaillne,  S  0.  Bob.  SM. 

2  The  Waldo,  2  Ware  (Dav.)  161:  S.  C.  4  Law  Bep.  882;  Stone  «. 
Waltt,  81  Me.  409;  WilUams  v.  Nichols,  13  Wend.  W. 

8   Smedley  v.  Yeaton,  3  Cranch  C.  C.  181 ;  Biggs  «.  Lawience*  8  Term 
Bep.  454. 

4  Courcler  «.  Bitter,  4  Wash.  C.  C.  5S2;  Dosar  «.  Perit,  4  Blng.  861; 
The  Waldo,  2  Ware  (Dav.)  161 ;  S.  C.  4  Law  Bep.  882. 

5  Stonev.Waitt.31Me.409. 

§  121.  Authority  to  sell  vessel— The  general  au- 
thority of  a  master  to  sell  the  vessel  is  not  implied.^ 
Although  formerly  denied,  it  is  now  held  that  the  master 
has  authority  to  sell  the  vessel  in  case  of  actual  necessity 
in  a  foreign  port,^  a  strong  necessity ,8  an  urgent  neces- 
sity,^ an  extreme  necessity ,»  an  overwhelming  necessity;^ 
when  a  considerate  owner  would  have  done  so  under  like 
circumstances, 7  although  subsequent  events  might  show 
that  a  different  course  would  have  been  attended  with  suc- 
cess, ^  a  moral  necessity,  amounting  to  a  strong  and 
vehement  exigency  ;d  an  imperious  and  incontroUable 
necessitv,  operating  as  an  urgent  duty;^<)  as  in  case  of 
famine,"  or  shipwreck  ;i2  in  case  of  wreck  or  inevitable 
disaster,  18  unless  by  the  earliest  use  of  ordinary  means 
of  communication  he  can  inform  the  owners  and  await 
their  instructions. ^^  He  has  authoritv  to  sell  the  wrecked 
vessel,  when,  proceeding  in  good  faith,  exercising  his  best 
discretion,  for  the  benefit  of  all  concerned,  whether  in 
view  of  perils  involving  loss,  or  one  likely  to  arise,  from 
which,  in  the  opinion  of  competent  persons,  the  vessel 
cannot  be  rescued.^^  Necessity  and  good  faith  must  con* 
cur.itt  He  may  sell  on  a  home  shore  as  well  as  on  a  foreign 
shore,i7  but  he  cannot  sell  at  the  home  port  of  the  vessel,^^ 
the  criterion  of  his  authority  being  the  distance  of  the 
owners  or  insurer  from  the  place  of  disaster,  i^  He  may 
sell  in  good  faith  the  rigging  and  sails,  as  well  as  the  vcs* 
seL2o  whether  a  necessity  actually  exists  or  not  depends 
on  tho  circumstances.2i  It  is  held  to  exist  where  the  ves- 
sel is  disabled,  stranded,  or  sunk,  if  it  appears  the  master 


had  no  xnoans,  and  eould  raise  no  funds  to  repair,  and 
prosecute  tk&  voyage.^  The  e^cpense  of  necessary 
repairs  moat  be  in  such  preponderance  over  the  value  of 
the  vessel  as  to  leave  no  doubt  in  the  mind  of  a  reasonable 
man.^  A  precedent  examination  of  the  vessel  by  compe- 
tent surveyors,  and  their  report,  stating  her  condition, 
and  advising  a  sale,  is  essential,^  though  the  report  is  not 
of  itself  conclusive.2fi 

1  The  Hennr.  Blatcbf.  ft  H.  468:  relaxing  the  rule  In  Tremenhere  v. 
TresilllaQ,  1  Sid.  452;  Johnson  v.  Ship'peuTl  Salk.  35:  Beid  v.  Darby,  10 
East,  143;  Hunter  v.  Prinsep,  10  East,  378;  Ekius  v.  The  East  India  Co. 

1  P.  Wms.  395. 

2  The  Amelie, 6  Wall.  26;  New Eng.  Ins.  Co. o.  The  Sarah  Ann,  2  Sum. 
215;  S.  C.  13  Pet.  387;  Post  v.  Jones,  19  How.  150;  Fitz  v.  Tho  AmeUe, 

2  Cliff.  443;  The  Brutus,  2  Gall.  548;  The  Heiiry,  Blatchf.  ft  H.  4(»; 
Tome  V.  Dubois,  6  Wall.  554;  The  Fanny  ft  Elmira,  Edw.  Adui.  117; 
The  Oratltudine,  3  C.  Bob.  240,  and  see  'J  he  Virgin,  The  Bobert  L. 
Lane,  1  Low. Zdl;  The  Patsmsco  Ins.  Co.  v.  Soutli^ate,  5  Pet.  (i04;  Pope 
V.  Nickerson,  3  Story,  465;  Bobinson  v.  Com.  Ins.  Co.  3  Sum.  220;  The 
J.  F.  Spencer,  3  Ben.  339;  Badlain  v.  Tucker.  1  Pick.  38!i;  Caiman  v. 
Meabum,  1  Bing.  243;  Bobertson  v.  Clarke,  Id.  440;  Somes  r.  Sugrue, 
4  Car.  ft  P.  276;  Meabum  v.  Leckle,  4  Dow.  ft  B.  207;  Hayman  v. 
Holton,  6  Esp.  65;  Hunter  v,  Pai-ker,  7  Mees.  ft.  W.  322;  Tanner  v.  Ben- 
nett, Byan  ft  M.  182;  Idle  v.  Boyal  Exch.  Assu.  Co..  8  Taunt.  755; 
Stephenson  v.  Plscataqua  ftc.  Ins.  Co.,  54  Me.  55:  Butler  v.  Murray, 
80  N.  Y.  88;  Chambers  v,  Grantzon,  7  Bos.  414;  Pierce  v.  Ocean  lus. 
Co.,  18  Pick.  83;  Miston  v.  Lord,  1  BlatcM.3M;  The  William  Carey,  3 
Ware,  313. 

3  Joy  V.  Allen,  2  Wood,  ft  M.  328;  Tunno  v.  The  Mary,  Bee,  120; 
The  Tllton,  5  Mason,  476;  Gordon  v.  Ihe  Mass.  F.  ft  M.  Ins.  Co.  2  Pick. 
249;  Fontaine  v.  PhGenix  Ins.  Co.  11  Johns.  293;  Scull  v.  Briddle,  2 
Wash.  C.  C.  150;  Bead  v.  Bouham,  3  Brod.  ft  B.  147. 

4.  The  Tllton,  5  Mason,  476;  The  Henry,  Blatchf.  ft  H.  470;  limiting 
Center  v.  Amer.  Ins.  Co.  7  Cow.  534;  Church  v.  Mar.  Ins.  Co.  1  Mason, 
844:  Storer  v.  Gray,  2  Mass.  8o5;  Story  r.  Strettell,  I  Dall.  10;  Begina 
V.  union  Ins.  Co.,  Alarsli.  on  Ins.  582;  McMastci-s  v.  Schoolbred,  1  Esp. 
237;  Havelock  v.  Bockwood,  8  Term  Ilcp.  263;  Green  v.  Boyal  Ex- 
change Assu.  Co.  6  Taunt.  63:  Tho  Nathaniel  Hooper,  3  Sum.  350, 
questioning  The  Two  Friends,  Abb.  Adm.  246. 

5  The  Henry,  Blatchf.  ft  H.  469:  Tho  Tilton,  5  Mason  475;  Patapsco 
Ins.  Co.  V.  Southgate,  5  Pet.  «04;  Tlio  Sarah  Ann,  13  Pet.  387;  S.  0. 2 
Sum.  206;  Scull  v.  Briddle,  2  Wash.  C.  C.  15U;  Fitz  v.  The  Amelie,  2 
Ciiff.442:  Mills  V.  Fletcher,  1  Duug.  2:il:  Hunter  t?.  Parker,?  Mces.  ft 
W.  342:  TheFamiy  ft  Ehnlra,  Edwd.  Adm.  117;  Canuanv.  Meabum,  1 
Bing.  243;  Bead  v.  Bonham,  3  Brod.  ft  It.  147;  Freeman  v.  Eastlud. 
Co.  0  Barn,  ft  Aid.  617;  Underwood  v.  Bobertson,  4  Camp.  138. 

6  The  Fortltade,  8  Sum.  249;  The  Sarah  Ann,  2  Simi.  206;  Patansco 
Ins.  Co.  V.  Southgate,  5  Pet.  604;  Winu  v.  Columbian  Ins.  Co.  12  Pick. 
279. 

7  Robinson  v.  Com.  Ins.  Co.,  3  Sum.  227;  Winn  v.  Columbian  Ins.  Co. 
12  Pick.  279 ;  HaU  v.  Franklin  Ins.  Co.,  9  Pick.  466. 

8  The  Fortitude,  8  Sum.  249;  Tlie  Sarali  Ann,  2  Sum.  S06;  Idler. 
So3ral  Exch.  Assu.  Co.  8  Taunt.  755:  Tho  Warrior,  2  Dods.  388;  The 
Packet,  3  llason,2S5;  WUm  v.  Colmublxm  Ins.  Co.  12  Pick.  279. 

9  Fits  V.  The  Amelie,  2  Cliff.  444;  Bobinson  v.  Commonwealth  Ins. 
Co..  3  Sum.  220:  Hall  r.  Franklin  Ins.  Co.  9  Pick.  4(i6;  Tho  Amelie,  6 
Wall.  18;  nie  Lucinda  Snow,  Abb.  Adm.  305;  Pope  v.  Nickersou,  3 
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5  Biyant  v.  Gomm.  Ins.  Co.  6  Pick.  131 :  Douglass  v.  Moody,  9  Mass. 
518;  Jordan  v.  Warren  Ins.  Co.  1  Story,  342. 

6  The  Velona,  3  Ware,  139;  Watt  v.  Porter,  2  Mason,  77. 

7  Van  Syckle  v.  The  Thomas  Ewlng,  3  Pa.  L.  J.  301. 

8  Myers  v.  Baymore,  10  Pa.  8t.  114;  The  Ann  D.  Blchardflon,  1 
Blatchl.  358. 

9  Jordan  v.Warren  Ins.  Co.  1  Story,  342;  Smith  v.  Martin,  6  Btnn.  262. 

10  Naylor  v.  Baltzell,  Taney,  65i 

11  Pike  V.  Balch,  30  Me.  302. 

12  Bryant  v.  Com.  Ins.  Co.  6  Pick.  181 ;  13  Id.  844;  The  Joshua  Barker, 
Abb.  Adm.  219;  Amory  v.  McGregor,  1ft  Johns.  24;  Bracket  v.  McNalr, 
14  Johns.  170. 

13  The  Joshua  Barker,  Abb.  Adm.  215. 

14  Goodwin  V.  United  States,  6  Ct.  of  CL  148. 

15  Peters  V.  Ballistler,  3  Pick.  495;  The  Joshua  Barker,  Abb.  Adm. 
219;  Arnold  v.  Halenbake,  5  Wend.  23. 

16  Henshaw  v.  Clark,  2  Boot,  103. 

17  Winn  V,  Columbian  Ins.  Co.  12  Pick.  279. 

§  123.  Validity  of  sale  by  master.— When  a  con- 
tingency occurs  authorizing  the  master  to  sell,  his  acts  are 
binding  on  the  owners,  i  the  sale  will  be  deemed  valid  if 
the  circumstances  attending  it  were  such  that  a  prudent 
owner  would  have  done  the  same  under  the  circum- 
stances.'-^  The  burden  of  proving  necessity  is  on  the  i)er- 
son  claiming  title  under  the  sale,^  apparent  necessity  exists 
when  the  vessel  is  not  at  her  home  port,  but  this  may  be 
repelled  by  proof  to  the  contrary,-*  as  when  the  proposed 
purchaser  had  it  in  his  power  to  save  her,^  so,  or  a  vessel 
sold  at  the  port  of  destination  for  want  of  funds,^  that 
the  master  was  furnished  with  means.?  Where  the  mas- 
ter finds  that  the  disaster  will  be  most  alleviated,  and  the 
interest  of  all  parties  be  best  subserved,  it  is  his  duty  to 
act,  and  if  he  makes  the  sale  bona  fide  for  the  benefit  of  all 
concerned  it  is  valid,  and  all  are  bound  by  his  acts,^  and 
none  the  less  because  the  owners  were  present  on  the 
spot.^  The  question  of  necessity  and  good  laith  is  a  ques- 
tion of  fact.  10  If  the  master  sells  w^itliout  good  faith  or  a 
sound  discretion,  the  owners  may  as  against  the  purchaser 
assert  their  right  of  property  .^^  Where  the  master  is  part 
owner  and  not  authorized  to  sell,  as  master,  his  interest 
only  passes  to  the  vendee, ^2  and  where  the  vendee  knows 
that  the  master  is  specially  bound  under  an  authorization 
to  sell,  the  owner  is  not  bound  if  he  departs  from  his  au- 
thority.^ One  who  accepts  title  under  a  master's  sale 
must  see  that  his  title  is  without  taint  or  just  cause  of 
suspicion,  1*  as  a  party  purchasing  from  a  trustee  is  in  no 
better  situation  than  the  seller.  !*>  The  master  cannot 
depute  his  authority, ^^  nor  can  he  purchase  at  his  own 
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saW?  and  if  be  does,  it  will  be  considefed  fox  tiie  benefit 
of  the  owners  if  they  elect  so  to  regard  it.^^  A  valid  sale 
cuts  off  all  prior  liens,^-'  and  title  passes  without  a  bill  of 
sale,  but  an  unauthorized  sale  vests  no  title,^<^  a  sale  fol- 
lowed by  possesaioii  is  sufiicient.-^  lu  ease  of  an  unau- 
thorized sale,  the  purchaser  may  make  restitution  and  be 
allowTBd  his  purchase-ijaoDey  and  subsequent  repairs  and 
expenses.^  The  master  of  a  canal  boat  is  not  so  invested 
with  the  indicia  of  ownership  that  a  bona  Jide  purchaser 
from  lum  can  hold  the  boat  as  a^inst  the  real  owners:  ^ 
so,  the  master  has  no  power  to  sell  part  of  a  vessel  for  the 
purpose  of  keeping  a  Dar.24 

1  Woods  V.  Clark,  24  Pick.  35. 

2  Hayman  v.  Molton»  5  Esp.  Gi. 

9  Joy  V.  Allen.  2  Wood.  &  M.  303:  The  Fortitade,  3  Sum.  236;  Greely 
V.  Smith,  3  Wood.  &  M.  23(ii  The  iUezander,  1  Dods.  278;  Idle  v.  The 
Boyal  Ex.  Assu.  Co.  8  Taunt.  755. 

4  The  Washington  Irvin?,  7  Int.  Bev.  Bee.  109 :  Smith  v.  The  East- 
em  Ballroad,  1  Curt.  259;  The  Jerusalem,  2  GalL  349;  Peirce  v.  Ocean 
Ins.  Co.  IS  I'ick.  83. 

0  Fostv.  Jones,  19  How.  150. 

6  WUUams  v.  Smith,  2  Calnes.  13;  Buckman  v.  Merch.  Ins.  Co.  5 
Daer,  342;  Allen  v.  Com.  Ins.  Co.  1  Gray,  158.  But  see  Amer.  Ins.  Co.  v. 
Ogden,  15  Wend.  532;  S.  C.  20  Wend.  287. 

7  Joy  V.  Allen,  2  Wood.  A  M.  328 ;  Union  Ins.  Co.  v.  Scott,  1  Johns.  106. 

8  Fltz  V.  The  Amelle,  2  Cliff.  446:  The  Eliza  Comlsh.  Splnks  Ec.  A 
Ad.  36;  The  Glasgow,  Swabey,  145;  The  Margaret  Mitchell,  8wal>ey.S86; 
TheBonitaandCharlotte,  Lush.  259;  The  Australia,  Swabey,  484;  The 
Catherine,  1  Eng.  L.  &  E.  67iJ;  S.  C.  15  Jur.  231;  Idle  v.  Boyal  £x.  Assu. 
Co.  8  Taunt.  755;  Tho  Henry,  Blatchf.  &  H.  469. 

0  The  Henry,  Blatchf.  &  H.  477 ;  Idle  o.  Boyal  Ex.  Assu.  Co.  8  Taunt. 
755. 

10  Stearns  v.  Doe,  12  Gray,  482. 

11  New  England  Ins.  Go.  r.  The  Sarah  Ann,  13  Peters,  402,  disapprov- 
tog  Scull  Oriddle,  2  Wash.  C.C.  150.  »t««.w™T 

12  Pelrce  v.  Ocean  Ins.  Co.  18  Pick.  83. 

13  Johnson  v.  Margate,  29  Me.  404. 

14  Hartman  o.  The  William,  4  Pa.  L.  J.  350. 

15  Scndder  v.  Calais  &c.  Co.  1  Cliff.  370. 

16  The  Tilton,  5  Mason,  481 ;  disthigulshing  Beid  o.  Darby»  10  East,  143. 

^^    S^^^^  *'•  ^*^-  IS^-  Co.  2  Mason,  369:  Church  v.  Mar.  Ins.  Co.  1  Ma- 
son, 844;  Sawyer ».  Mar.  F.  &  M.  Ins.  Co.  13  Mass. 291;  McMasterae. 


Havelock  v.  Bockwood,  8  Term  Rep.  268. 

18  Chamberhiln  v.  Harrod,  5  Me.  420. 

19  The  Amelle,  8  Wall.  18. 

,2?*  S®  ^™."?"®','^  ^a"- 18 :  The  SanUi  Ann,  2  Sum.  206:  affirmed  la 
Pet.  387;  Scull  v.  Brlddle,  2  \Vash.  C.  C.  1507^  '  amrmea,  u 

21    The  Amelle,  8  Wall.  18. 
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23    7llQH0B(7>'BMldllf.4;H.469. 

23  Ii)g«noU«.SDimeciQiif lCart,(I]iid.)7a. 

24  KeUy«.Di6itiJi8on,UHo.m. 

^  12A.  IHitijBS  of  master.~The  Act  of  Congras  re- 
quinn^  the  toaster  to  deposit  ship's  papers  on  arrival  at 
a  foreign  port,  does  not  apply  to  vessels  merely  touchinff 
for  advices.^  The  master  is  bound  to  the  owners  for  skill 
and  care  in  the  management  of  the  vessel,^  and  to  a  care- 
ful supervision  over  fires  and  lights.^  He  must  not  aban- 
don his  vessel  and  cargo  in  time  of  danger  so  long  as  it  is 
practicable  for  human  exertion,  skill,  and  prudence  to 
save  them  from  imjpending  i)eril>  His  duty  is  not  dis- 
charged until  the  ship  is  in  a  place  of  safety,  or,  in  case  of 
loss,  until  the  proceeds  saved  are  placed  at  the  disposal  of 
the  owners.6  in  case  of  capture,  he  is  bound  to  remain 
with  the  vessel  until  condemnation,  or  till  a  recovery  is 
hopeless;^  but  he  is  not  obliged  to  violate  the  good  faith 
even  of  an  enemy  to  preserve  his  ship,  nor  to  employ 
fraud  to  effect  that  object. ?  It  is  proper  but  not  indis- 
pensable, in  case  of  an  accident,  to  note  a  protest  thereof 
at  the  first  port  afterwards  reached, ^  and  to  give  informa- 
tion to  the  owner  of  the  loss  of  the  vessel  as  soon  as  he 
reasonably  can.^  It  is  his  duty  to  interpose  a  claim  to 
property  in  his  charge  against  which  proceedings  are  in- 
stituted.i*^  Where  a  person  falls  overboard  the  master  is 
bound,  both  by  the  law  and  by  contract,  to  do  everything 
consistent  with  the  safety  of  the  ship,  crew,  and  passen- 
gers to  effect  his  rescue,  no  matter  what  delay  or  expense 
is  occasioned. li  The  master  is  bound  to  fullill  his  whole 
duties,  and  his  responsibilities  should  not  be  changed  or 
lightly  regarded.i2 

1  Harrison  v.  Yose^O  How.  373;  The  Elizabeth,  1  Paine,  10;  The  Bn- 
terprise,  1  Faiue,  32;  tJ.  S.  v.  Hatch,  1  Palno,  33t>.  And  see  Rev.  Stats, 
sees.  4575,  4576.  As  to  list  of  crew  to  be  delivered  to  Collector  before 
clearance,  gee  Taber  v.  U.  S.  1  Story,  1;  Rev.  Stats,  sec.  4573. 

2  The  Niagara  v.  Cordes,  21  How.  7 ;  Stone  v.  Ketland,  1  Wash.  G.  C. 

3  New  Jersey  S.  N.  Co.  r.  Merchants'  Bank,  6  How.  426;  Patapsco 
Ins.  Co.  V.  Coulter,  3  Pet.  222. 

4  The  Niagara  v.  Cordes,  21  How.  7. 
ft   Duncan  e.  Reed,  83  Me.  415. 

6  'WlUard  V.  Dorr,  3  Mason,  161. 

7  Hannay  o.  Eve,  3  Cranch,  242. 

9  Hontf.  The  Cleveland,  6  McLean,  76;  S.  0.  Newb.  Adm.fll. 

9  Buggleav.  The  General  Ins.  Co.  4  Mason,  74. 

10  Matahall  v.  Union  Ins.  Co.  2  Wash.  C.  C.  462. 

11  n.  8.  V.  Knowies,  4  Sawy.  617. 

12  The  Bolian,  1  Blss.  822 ;  Brown  v.  loll,  2  Bum.  418 :  jRie  QttanA 
Turk,  1  Paine,  73 ;  Fisher  r.  WiUln?.  8  Scrir.  &  R.  118;  Poland  v.  The 
8i»artan,  1  Ware,  134;  Sheppard  v.  Taylor.  5  Pet.  675. 
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§  125.  Bond  for  safe  return  of  8eamen.-^The  con- 
ditions of  the  bond  provided  by  Act  of  Congress  requiring 
the  master  sailing  to  a  foreign  port  to  give  security  tor  the 
return  of  the  ship's  company  to  the  United  States  does  not 
extend  to  requirmg  a  return  where  the  vessel  is  sold  in  a 
foreign  portA  In  cases  contemplated  by  the  act  he  is 
bound  to  pay  into  the  hands  of  the  resident  consul  three 
months'  extra  wages  of  the  seamen ;3  but  the  master  is 
under  no  obligation  to  pay  the  same  to  the  seamen.*  The 
bond  was  hela  valid,  although  it  did  not  refer  to  the  stat- 
ute, and  although  it  was  not  stated  which  of  the  obligors 
was  principal  and  which  surety.^  It  applies  to  those  cases 
only  where  the  vessel  returns  to  the  United  States,  and 
where  the  seamen  remain  subject  to  the  lawful  authority 
of  the  manter,  and  it  was  in  his  power  to  bring  them 
home,^  and  not  to  cases  where  the  seamen  were  lawfully 
separated  from  the  vessel;^  nor  is  the  master  required  to 
return  to  the  United  States  seamen  shipped  abroad  and 
discharged  at  their  own  home  even  without  the  interven- 
tion of  the  consul.  7  That  the  terminus  of  the  voyage  is 
not  specified,  will  not  justify  a  discharge  of  seamen 
abroad,  the  presumption  being  that  a  return  to  the  United 
States  was  intended.  ^ 
See  SsAMAN,  §  166. 

1  Montell  V.  U.  S.,  Taney,  24;  U.  S.  v.  Hatch,  1  Paine,  S96;  Tingle  v. 
Tucker,  Abb.  Adm.  519.  And  see  Rev.  Stats,  sec.  4576. 

2  Montell  v.  IT.  S..  Taney,  24 :  Dnstln  v.  Mnrray,  6  Ben.  13 ;  The 
Dawn,  2  Ware,  121.   See  Bev.  Stats,  sec.  4581. 

8  Pool  V,  Welsh,  Gilp.  201 ;  Ogden  o.  Orr,  12  Johns.  143. 

4  U.  S.  9.  Hatch,  1  Paine,  336. 

5  Montell  V.  n.  S.,  Taney,  24. 

6  Montell  v.  U.  S.,  Taney,  24. 

7  U.  S.  V.  Parsons,  1  Low.  107;  Matthews  v.  Offley,  3  Sum.  115w 

8  Burke  o.  Battman,  1  Low.  191. 

§  126.  Return  of  destitate  seamen.— The  provis- 
ions in  the  Revised  Statutes  requiring  masters,  at  the  re- 
quest of  the  consul  in  a  foreign  port,  to  transport  destitute 
seamen  to  the  United  States,  is  limited  to  such  vessels  as 
are  bound  direct  from  such  port  to  some  port  in  the  United 
States.  1  They  are  not  compelled  to  carry  seamen  or  other 
persons  accused  of  crime,  and  intended  to  be  transported 
to  the  United  States  for  prosecution :  ^  but  the  fact  oi  their 
desertion  does  not  supersede  the  authority  of  the  consul 
to  require  the  transportation  of  a  destitute  seaman.^  The 
consul  is  the  proper  judge  as  to  the  vessel  in  which  he 
shc^d  be  placed.^  Such  seamen  are  bound  by  the  same 
regulations  as  articled  seamen,^  and  are  bound  to  render 


107  HAffTEB.  §§  127-8 

what  assistance  they  can ;  and  this,  thongh  their  passage 
be  paid  by  the  United  States.^  Where  a  minor,  a  stow- 
away, was  left  at  a  foreign  port,  it  is  the  duty  of  the  con- 
sul to  provide  for  him  and  return  him  to  the  United 
States.^  The  certificate  of  the  consul  is  prima  fade  evi- 
dence of  the  refusal  of  the  master  to  take  a  seaman  on 
board,  and  of  all  facts  stated  in  the  enacting  clause  of  the 
statute  necessary  to  bring  the  case  within  the  penalty  .^ 

1  Obligations  of  Shipmasters,  4  Opln.  Att.  Qea.  189.  And  see  Bey. 
Stats,  sec  4577. 

2  Daty  of  Shipmasters,  7  Opln.  Att.  Oen.  722. 

3  Matthews  v.  Offley,  3  Sam.  115. 

4  Matthews  «.  Offley,  3  Sam.  115;  Allowance  for  tnuisportatioiii 
borne,  see  Rev.  Stats,  sec  4579. 

5  U.  8.  V.  Sharp,  Peters  C.  C 118. 

6  n.  S.  V.  Sallsbory,  2  N.  T.  Leg.  Ohs.  53. 

7  liOBCom  9.  Osgood,  1  Spragae,  82;  S.  G.  7  La^r  Bep.  132. 

8  Matthews  v.  Offley,  3  Sam.  115.  As  to  penalty  for  refosal  to  r^ 
eelre,  see  Bev.  Stats,  sec  4578. 

§  127.  Duty  as  to  crew.— ^It  is  the  duty  of  the  mas- 
ter to  see  personally  that  his  crew  are  provided  with  a 
sufficient  quantity  ot  provisions,^  and  to  protect  the  crew 
from  illegal  violence;^  to  restrain  the  violence  of  the  offi- 
cers,^  and  to  set  an  example  of  discretion  and  temper.^  It 
is  his  duty  to  quell  an  anray  between  the  mate  and  crew, 
and  to  use  such  means  and  force  as  might  fairly  be  deemed 
necessary;^  if  he  is  present  and  consents  to  an  assault  on 
a  seaman,  he  will  be  jointly  liable.* 

1  The  Elizabeth  Frith,  Blatchf.  ft  H.  195. 

2  Shorey  v.  Bennell,  1  Spragae,  407. 

3  Anderson  V.  Boss,  2  Sawy.  91. 

4  Thome  9.  White,  1  Pet.  Adm.  174. 

6  Jordan  v.  Williams,  1  Curt.  69 ;  S.  C.  4  Law  Bep.  K.  S.  421. 
6   Hamon  v.  Fowler,  1  Sawy.  539;  Thomas  v»  Lane,  2  Sum.  1. 

§  128.  Authority  to  enforce  discipline.— The  mas- 
ter has  the  sole  and  exclusive  command,  in  the  navigation 
and  management  of  the  vessel,  which  inferior  oncers  and 
seamen  are  bound  to  obey.^  He  has  the  right  to  enforce 
discipline. ''i  and  is  justitied  in  the  use  of  any  means  to  this 
end.^  The  law  demands  a  strict  adherence  to  duty  from 
both  master  and  crew,  and  the  use  of  proper  language  no 
less  than  proper  acts,^  and  gives  the  master  the  rigiit  of 
respectful  demeanor  as  well  as  obedience,  on  the  part  of 
the  crew.*  The;  government  and  discipline  being  largely 
in  the  discretion  of  the  master,  courts  can  only  see  that 
they  are  administered  temperately,  and  with  reasonable 
regard  to  the  capacity,  constitution  and  feelings  of  the 
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CP&wA  TbBlaw  gires  tlie  master  authority  to  tiae  coer* 
ciYo  measures  to  compel  obedience  to  Ms  lawful  orders,? 
or  to  suppress  resistance  or  mutinous  conduct.^  Any  om* 
cer  may  use  force  to  oo^ce  the  performance  of  duty  when 
necessity  requires.^  The  master  may  resort  to  weapons, 
hut  they  must  be  proper  weapons.^^^  He  may  use  a  dead- 
ly weapon  when  necessary  to  suppress  a  mutiny,  ^i^  but 
only  when  mutiny  exists,  or  is  threatened.^  In  all  oases, 
before  resorting;  to  their  use,  he  should  consult  others, 
but  in  some  cases  it  is  not  safe.^^  If  he  should  stop  to 
consult,  or  argue  long  with  the  offender,  and  not  use 
deadly  weapons  when  other  means  failed,  the  vessel 
might  be  lost.^^  If  circumstances  warrant,  he  is  iustilied 
in  their  use,  although  subsequent  events  show  that  less 
severe  measures  would  have  answered.^  The  master 
may  also  restrain,  or  even  coniine,  a  passenger  who 
refuses  to  submit  to  the  necessary  discipline  of  the  ship,!^ 
but  without  conferring  with  the  oificers  and  an  entry  of 
the  facts  in  the  log-book,  he  can  inflict  no  higher  punish- 
ment upon  a  passenger  than  a  reprimand.  i<^ 

1  Sutler  v.  McLeUan,  1  Ware,  219:Ja7  v.  Aliny^  1  Wood.  A  M.  289; 
AUen  V.  HaUet,  Abb.  Adm.  576;  The  EUzabetli  Frith,  Blatchf.  &  H.  195; 
Grant  v.  Bailey,  12  Mod.  440. 

2  The  Marta,  1  Pet.  Adm.  180;  The  Nlmrod,  1  Ware,  18. 

3  Wilkes  0.  Dinsman,  7  How.  128. 

4  Fuller V.  Colby,  3  Wood.  &  M.  6;  U.  S.  v.  Peterson,  1  Wood.  A  M.  305. 

5  Fuller  v.  Colby,  3  Wood.  &  M.  6;  XT.  S.  v.  Smith,  3  Wash.  C.  C.  78, 
535:  BaOer  V.  MeLellan,  1  Ware,  219;  Thompson  o.  Brusch,4  Wtoh.  G. 
C.338. 

6  Gould  V.  Christiansen,  Blatclif.  &  H.  521;  Rloe  v.  The  P(^  and 
Kitty,  2  Pet.  Adm.  420. 

7  ThePalledo,3  Ware,32l;  Roberts  o.  Eldredge,  1  Spniffae,54;  U. 
8.  V.  Alden,  1  Spragrue,  95;  U.  S.  v.  Colby.  Id.  119;  U.  8.  v.  Lmit,  Id.  311; 
Shorey  v.  Kennell,  Id.  407 ;  Dlnsman  v.  wUkes,  12  How.  380* 

8  Gardner  «.  BIbbtns,  Katchf .  &  H.  358:  Sheridan  v.  Fnrbiir,  Id.  423; 
XT.  8.  V.  Alden,  1  Sprague,  })5;  S.  C.  7  Law  Bep.  4(>»:  U.  S.  v.  Wickham,  I 
Wash.  C.  C.  316:  XT.  8.  v.  Wlltberger,  3  Id.  515;  Fuller  v.  Colby,  3  Wood. 
&M.1;  &  C.  e.Law  Bep.  397. 

0  Sheridan  v.  Fnrbur,  Blatchf.  A  H.  423;  PenAergast  v«  Laaamnuui, 
Doady,  54:  Morris  v.  Cornell,  1  Sprague,  62;  Payne  v.  AUeu,  id.  394; 
Shorey  v.  BenneU,  Id.  407;  U.  S. «.  Hunt,  2  Story,  120;  S.  C.  4  Law  Bep. 
371 ;  IT.  S.  V.  Taylor,  2  Sum.  584. 

10  Fuller V.  Colby,  3  Wood.  &  M.  14:  Thome  v.  Wblte^  1  Pet.  Adm. 
174;  U.  S.  V.  SBiiUi,  3  Wash,  a  C.  526;  Bairt  v.  The  LtttleJ^lm,  1  Pet^ 
Adm.  118. 

11  Bobert8  v.  Eldredge,  I  Spxagne,  54;  FttUer  v,  Colby,  3  Wood.  A  lib- 
153;  XT.  8.  r.  Peterson,!  Wood.  <£  M.  305:  Brown  v.  Howard,  14  Johus^ 
122;  XT.  S.  V.  Colby,  8  Law  Bep.  496;  Jai'vis  v.  Claiborne,  Bee,  348. 

12  Jarvls  t>;  fflierwood.  Bee,  248;  Fuller  v.  Colby,  3  Wood.  &  M.  14;  IT. 
s.  V.  amitii,  8  Wash,  a  c.  78, 525. 

13  FallBrv.  Colby,  3  Wood,  ft  M.  15:  Belf  v.  Tho  Maria,  1  Pet.  Adttt. 
1881  .fiaoM^oa  V.  Sinltlir  15  Mass.  'M&  ;  Jarvis  v.  Claiborue,  Bee,  248* 
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14  Fuller  «.  Ck>lby,  3  Ware,  14 ;  Butler  v.  McLeUan,  1  Ware,  219. 

15  BobOTts  9.  Zadredge,  1  Spragae,  S4;  U.  S.  v.  Colby,  Id.  119;  U.  S.  v. 
Liint,Id.3U. 

16  Cluunberlaln  o.  Chandler,  3  Mason,  242;  Boyce  «.  BayUlte,  1  Camp. 
06;  Frendeigast  v.  Campton,  8  Car.  &  P.  454. 

17  Xranskopp  v.  Ames,  7  Pa.  Law  Jr.  77 ;  4  Id.  100;  6  Car.  A  P.  472. 

§  129.  Authority  to  punish.— The  authority  to  pun- 
ish, on  board  or  a  merchant  ship,  is  vested  primarily  in  the 
master,^  and  is  summary  in  its  character.^  The  power  is 
to  be  exercised  with  extreme  forbearance  and  modera- 
tion.8  He  may  inilict  moderate  chastisement  for  disobe- 
dience, intemperance,  or  insubordination,^  for  disrespect- 
ful, disobedient,  or  disorderly  conduct,  as  a  schoolmaster  a 
pupU,^  or  a  parent  a  child. <>  The  master  may  correct  a 
negligent,  disobedient,  or  mutinous  seaman  by  corporal 
punishment,  but  it  must  be  reasonable, ?  to  a  reasonable 
extent,  and  in  a  decent  manner, ^  and  not  disproportionate 
to  the  offense.^  The  provision  in  the  Act  of  Gonsress  abol- 
ishing flogging,  abolishes  only  corporal  punishment  in- 
flicted by  stripes :  ^^  the  punishment  must  not  be  inflicted 
with  an  unlawful  instrument;  ^^  no  facts  can  justify  pun- 
ishment by  flogging.  ^  In  determining  whether  the  chas- 
tisement was  lustiiied,  the  weapon  used  is  an  important 
consideration.^  Knocking  a  seaman  down  with  a  belay- 
ing-pin  is  an  illegal  mode  of  punishment,  ^^  so  the  use  of  a 
handspike  or  a  slung-shot  is  illegal.^^  Only  the  highest 
officer  can  inflict  punishment  for  a  past  offense,  ^>  a  tem- 
porary master  has  no  such  authority.  ^7  A  second  mate 
rightfully  displaced,  is  liable  to  punishment  for  refusal  to 
perform  other  duty.^^  The  master  is  the  jud^eof  whether 
a  seaman  is  entitled  to  his  discharge  at  a  foreign  port,  and 
if  he  refuses  to  do  his  duty,  he  is  liable  to  punishment. ^^ 
Where  the  seaman  is  incorrigible,  the  master  may  dis- 
charge him,  or  correct  or  coniine  him,  or  dock  him  of  his 
privfleges,^  but  he  cannot  superadd  a  forfeiture  of  wages 
after  inflicting  corporal  punisliment.^^ 

1  Gardner  v.  Bibbins,  Blatcbf .  &  H.  360;  FnUer  v.  Colby  ,3  Wood.  A 
M.  13;  U.  8.  V,  Harrlman,  1  Hughes,  526;  The  Agincourt,  1  Hagg.  Adm. 
271 ;  Ihome  v.  White,  1  Pet.  Adm.  172. 

2  U.  S.  Harrlman,  1  Hughes,  526. 

3  Sheridan  v.  Forbar,  Blatchf .  &  H.  428 ;  Butler  v.  McLellan,  I  Ware, 
219;  Thome  v.  White,  1  Pet.  Adm.  172. 

4  U.  8.  r.  Wlckham,  1  Wash.  C.  C.  316;  Jarris  v.  Sherwood,  Bee,  248; 
XT.  S.  V.  Smith,  3  Wash.  C.  C.  ^;  Thomaa  v.  Oray.  Blatchf.  Sb  h.  605. 
The  Mentor.  4  Mason,  84:  Butler  v.  McLeUan,  1  Ware,  219;  8. 0. 1 
Amer.  Jar.  70:  Sheridan  v,  Furbur,  Blatchf.  A  H.  423;  Watson  v.  Chris* 
tie,  2  Bos.  A  P.  224. 

6  Poller  V,  Colby,  3  Wood.  &  M.  13;  Brown  v.  Howard,  14  Johns.  122. 
I>B8TT  S.  A  A.— lO. 
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Bangs  V.  Little,  I  Ware,  606;  Roberts  r.  Dallas,  Bee,  239. 
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122:  Rico  V.  The  Polly  A  Kitty.  2  Pet.  Adm.  420;  Thome  o.  White,  1 
Pec.  Adm.  168;  Sampsou  v.  Smith,  15  Mass.  365. 

10  U.  8.  V.  Cutler,  1  Cnrt.  501 ;  Payno  v.  Allen.  I  Spragne,  304;  U.  8.  «• 
CoUins,  2  Curt.  104.   And  see  Rev.  Stats,  sec.  4611. 

11  Carleton  v.  D'\vH,2  Ware  (Dav.)  221;  Turner's  Case,  1  Ware,  83; 
Fuller  V.  Colby,  8  Wood.  &  M.  14. 

12  U.  8.  r.  Cutler,  1  Curt.  501. 

13  Saunders  v.  Biicknn,  Blatchf.  A  H.  264 ;  Benton  v.  Whitney,  Grabbe, 
417:  Schelterv.  York.  Ibid.  44:i;  Forbes  v.  Parsons.  Ibid.  283;  U.  8.  v. 
Cutler,  1  Curt.  501 ;  6hoi*ey  v.  Reimell,  1  Sprague,  457. 

14  Shorey  v.  Rennell,  1  Sprague,  407. 

15  Roberts  v.  Skolficld,  3  Ware,  136;  Elwell  v.  Martin,  1  Ware,  53. 

16  Aertsenv.  The  Aurora,  Bee.  161:  Oould  o.  Christianson,  Blatchf. 
A  H.  507;  Carleton  v.  Davis,  2  Waro  (Dav.)  221;  8.  C.  3  N.  Y.  Leg.  Obs. 
86;  Tumer'sCase,  1  W.ire,83;  Bangs  v.  Little,  Ibid.  50:  Butlerv.  M& 
LeHan,  I  Ware,  219:  Shorey  r.  Reunoll.  I  Spra^me, 407:  U.  8.  v.  Smitli, 
swash.  C.  C.  525;  Fullerv.  Colby,  3  Wood.  &  M.  I;  S.C.9  Law  Rep.  897; 
Michaelsonr.  Denison,  3  Day,  294;  Sampson  v.  Smith,  15  Mass.  865; 
Jarvis  v.  Sherwood,  Bee,  248. 

17  The  Dubuque,  2  Abb.  U.  S.  26;  IT.  8.  v.  Taylor,  2  Sum.  884. 

18  Morris  v.  Cornell,  1  Sprague,  62. 

19  Dinsman  v.  Wilkes,  12  How.  390. 

20  Thome  V.  White,  1  Pet.  Adm.  168;  Thompson  v.  Bnsch,  4  Wash. 
C.C.838. 

21  Thomas  v.  Oray,  Blatchf.  &  H.  505;  Thome  v.  White,  1  Pet.  Adm* 
168. 

§  130.  Imprisonment  of  seamen.—lt  is  not  one  of 
the  ordinary  powers  of  a  master  to  imprison  a  seaman  on 
Bliore;^  the  authority  to  imprison  can  be  exercised  only  in 
cases  of  flagrant  offenses,  and  is  justified  only  by  the  same 
necessities  which  clothe  private  persons  with  extraordi- 
nary powers,  in  other  cases  ;^  it  can  be  exercised  only  in 
extreme  cases,^  in  aggravated  cases ;^  he  is  not  justHicd  in 
imprisoning  seamen  merely  on  suspicion;^  he  has  no  right 
to  unprison  a  second  mate  for  refusing  orders  given  as  a 
punishment,  no  offense  having  been  committed.^  The 
imprisonment  of  a  seaman  'without  good  cause  in  a  foreign 
jail,  by  the  master,  is  at  the  risk  of  iiis  being  called  upon 
to  answer  for  it  on  his  return  home,?  when  ho  will  be  held 
responsible  as  for  a  tort,^  and  liable  in  damages.^  An 
unlawful  imprisonment  on  a  foreign  shore  operates  as  a 
discharge  of  the  contract.  ^^  A  seaman  may  bo  appre- 
hended if  he  deserts  on  the  voyage,^^  but  only  in  cases  of 
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extreme  necessity ;  ^^  he  may  be  appreliended  on  a  jus- 
tice's warrant.^8  The  provisions  of  the  act  relative  to  the 
apprehension  of  deserting  seamen  is  auxiliary  to  the  mar- 
inme  law,  and  does  not  supersede  it  in  maritime  ports.  ^^ 
Kg  law  permits  the  imprisonment  of  deserters  in  jails,  ex- 
cept on  proof  of  the  facts  before  a  competent  tribunal.  ^^ 
when  the  master  lays  a  complaint  acainst  any  of  liis  crew 
fully  and  fairly,  before  the  consul,  lie  is  not  responsible 
for  their  imprisonment  as  for  a  tort ;  ^^  his  action  will  bo 
deemed  justiliable,  unless  accompanied  with  malice.  ^~ 
The  consul  has  the  risht  to  interfere  and  take  seamen 
from  a  vessel  when  their  continuance  on  her  would  be 
dangerous  to  the  officers  or  men. ^^  The  imprisonment  by 
the  consul  will  not  operate  to  discharge  the  seamen  from 
their  contract.^^  The  confinement  and  cost  of  commit- 
ment are  the  only  penalty  for  the  misconduct  of  the  sea- 
man; there  can  be  no  foneiture  of  wages  superadded/'^') 
Where  seamen  are  confined  in  a  foreign  jail,  the  master 
must  see  that  their  condition  and  treatment  are  such  as 
humanity  requires.^^^  It  is  a  breach  of  duty  of  the  master 
to  detain  seamen's  clothing  imprisoned  by  the  local  au- 
thorities on  request  of  the  consul.^  State  statutes  author- 
izing imprisonment  of  colored  seamen  adjudged  uncon- 
stitutional and  void.^ 
See  Seamen,  §§  186, 195. 
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V.  Coffin,  1  Sim.  894;  U.  S.  v.  Ketcher,  1  Story,  307;  U.  S.  v.  Biddie,  4 
Wash.  C.  C.  644. 

18  Tingle  v.  Tucker,  Abb.  Adm.  519;  The  Nlmrod,  1  Ware,  9. 
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20  Brower  v.  The  Maiden,  Gilp.  297;  Bray  v.  The  Atalanta,  Bee,  48; 
The  David  Pratt,  1  Ware,  603;  Wood  v.  The  Niinrod,  GUp.  83:  Magee  v. 
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297;  The  Atalanta,  Bee,  48;  Wood  v.  The  Nimrod,  Gilp.  83. 

22  Jordan  v.  Williams,  1  Curt.  69;  The  Marden,  1  Gilp.  294. 

23  Elkison  v.  DeUesseline,2  WheeL  C.  C.  56;  The  Cynosure,  1  Sprague, 
68;  S.  C.  7  Law  Bep.  226. 

§  131.  Disrating  seamen.— The  master  has  the  author- 
ity to  disrate  either  officers  or  seamen  for  sufficient  reasons/^ 
and  allot  tbem  to  other  service,  =^  but  not  without  adequate 
cause;  6  the  power  is  remedial,  not  penal.*  A  subordinate 
officer  may  oe  removed  and  assigned  to  the  duties  of  a 
common  sailor.6  The  master  mav  remove  the  mate  ap- 
pointed by  him  for  incompetency."*  A  se'cond  mate  ref us- 
inff  to  perform  his  duty  may  be  removed  to  the  forecastle.^ 
'Where  the  cook  has  been  guilty  of  some  misconduct,  but 
an  entry  was  not  made  on  the  log-book  at  the  time,  the 
master  nas  no  right  to  offer  the  alternative  of  a  discharge 
in  a  foreign  port  or  be  disrated.^  A  single  lustance  of  ex- 
cess is  not  a  disqualiiication  so  as  to  auUiorize  the  master 
to  degrade  a  seaman.^ 

1  The  Exchange,  Blatchf.  &  H.  366 ;  Mitchell  v.  The  Orozlmbo,  1  Pet. 
Adm.  250;  The  Mcntor,4  Mason,  102;  U.S.v.  Savage,  5  Mason,  4ti0:  The 
Alonzo,  3  Ware,  318;  Burton  v.  Salter,  11  Law  Bep.  N.  S.  148;  Atkins  «. 
Burrows,  1  Pet.  Adm.  244. 
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3  The  Mentor,  4  Mtoon,  84 ;  Allen  v.  Hallet,  Abb.  Adm.  576:  The  Ex- 
change, Blatchf.  &  U.  Stiti;  Shermoud  t7.  Mcintosh,  1  Ware,  109;  Mitch- 
ell v/The  OrozimlM),  1  Pet.  Adm.  250. 

4  Smith  v.  Jordan,  11  Law  Bep.  N.  S.  204. 

6  Allen  V.  HaU,  Abb.  Adm.  576;  Shermond  v.  Mcintosh,  1  Ware,  109. 

6  Wood  o.  The  Nimrod,  Gilp.  88;  Atkins  v.  Burrows,  Pet.  Adm.  S44. 

7  Morris  V.  Cornell,  1  Sprague,  62. 

8  The  Penang,  4  Sawy.  100. 

9  Sherwood  v.  Mcintosh,  1  Ware,  115;  The  Exeter,  2  C.  Bob.  261. 
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§  132.  Diacharge  of  seamen  abroad.— The  master 
cannot  lawfully  discharge  a  seaman  abroad  without  just 
and  valid  reasons,^  nor  without  the  intervention  of  the 
consul.^  Discharge  in  a  foreign  port  is  not  favored  unless 
approved  by  tlie  resident  American  consul,  and  with  the 
consent  of  the  seamen.^  The  burden  is  on  the  master  to 
prove  the  motives,  and  show  that  they  were  just  and  rea- 
sonable.^ The  certilicate  of  the  consul  that  the  discharge 
was  granted  on  seaman's  consentis  conclusive,^  unless  the 
concmct  of  the  consul  is  shown  to  be  corrupt  or  fraudulent.^ 
The  contents  of  the  consul's  written  consent  may  be 
proved  by  parol.  "^  The  payment  of  additional  wages  to 
the  consul  discharges  the  owner's  liability  therefor,  out  a 
charge  for  exchange  cannot  be  deducted.^  If  a  consul  dis* 
charges  a  seaman  without  the  payment  of  the  three 
months'  wages,  he  must  make  au  oiflcial  entry  both  upon 
the  list  of  the  crew  and  upon  the  ship's  articles,  or  the 
owner  will  be  liable  for  the  extra  wages,  pursuant  to  act 
of  Congress.^  The  consul  has  no  right  to  detain  a  seaman 
in  prison  after  he  has  discharged  him  at  the  request  of  the 
master.  ^^  Seamen  on  board  vessels  of  war  are  not  enti* 
tied  to  a  pecuniary  assistance  from  consul  as  extra  wages.^^ 
A  seaman  discharged  abroad  is  not  bound  by  the  ajgreement 
of  his  discharge  as  to  rate  of  wages,  but  is  entitled  to  a 
quantum  meruUM  If,  pending  the  voyage,  commerce 
with  the  port  of  destination  is  interdicted,  no  wages  are 
due,  but  if  retained  in  service  of  vessel  they  are  entitled 
to  compensation;  and  if,  after  detention,  they  are  dis- 
charged in  a  foreign  port,  they  are  entitled  to  two  months' 
pay,  according  to  the  new  contract  of  hire.^^  A  master 
may  leave  a  minor,  a  stowaway,  in  charge  of  the  consul  in 
a  foreign  port,  without  rendering  himseli  liable  to  the  pay« 
ment  oi  the  extra  wages.^^  The  master  is  authorized  to 
discharge  a  seaman  for  mutinous  and  rebellious  conduct, 
sross  dishonesty  or  embezzlement,  theft  or  habitual 
drunkenness,  and  for  being  a  habitual  stirrer-up  of  quar- 
rels.^i>  The  misconduct  must  be  continued  or  repeated,  or 
of  an  aggravated  character.^^  A  discharge  for  criminal 
conduct  is  a  bar  to  any  continuing  claim  for  wages.  ^^ 
See  Seamen,  §  163. 
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270;  'i  home  v.  White,  1  Pet.  Adm.  168;  Hutchinson  v.  Coombs,  1  ware, 
71:  Belf  V.  The  Maria,  1  Pet.  Adm.  186:  The  Mentor,  4  Mason,  91;  Black 
V.  The  Louisiana,  2  Pet.  Adm.  268:  Sherwood  v.  The  Oonunerce,  1  Pet. 
Adm.  160;  The  Nimrod,  1  Ware,  18:  Ome  v.  TownsendtJ  Mason,  541; 
The  Lady  Campbell, 2  Hagg.  Adm.  5;  The  Vlbilia,  1  W.Bob.  1;  S.  C.  2 
^«8'  Adm.  228;  The  Exeter,  2  C.  Bob.  261.  And  see  Bev.  Stats,  sec. 

16  The  Maria,  Blatchf .  A  H.  331 ;  The  Mentor,  4  Mtoon,  102;  Drysdale 
V,  The  Banger,  Bee,  148;  Nieto  v.  Clark,  1  Cliff.  147;  Thome  v.  White.  1 
Pet.  Adm.  175;  Belf  v.  The  Maria,  1  Pet.  Adm.  186;  Black  o.  The  Louis- 
iana, 2  Pa.  268;  Sherwood  v,  Mcintosh,  1  Ware,  115;  The  Exeter,  2  C. 
Bob.  261. 

17  Tingle  v.  Tucker,  Abb.  Adm.  519;  Miner  v.  Harbeck,  Ibid.  546; 
Campbell  v.  The  Uncle  Sam,  McAll.  77 ;  The  America,  Blatchf.  &  H.  185; 
The  Pacific,  Ibid.  187. 

§  133.  Rights  of  master,  generally.—A  master  un- 
der special  contract  for  "all  services  and  privileges,**  has 
no  right  to  traffic  on  his  own  account  ;i  so  where  he  acts 
as  supercargo.  2  If  engaged  under  contract  for  monthly 
wages  and  commissions,  iio  is  entitled  to  commissions  on 
money  received  for  demurrage.^  A  commission  to  a  mas- 
ter on  sales  and  investments,  does  not  entitle  him  to  a 
commission  on  freight.'*  He  has  the  same  right  in  the 
freight  money  as  a  consignee  has  in  the  goods  for  any 
liability  incurred, ^  and  may  retain  the  freight  where  the 
shipping  papers  make  him  directly  responsible  for  the 

gayment  of  the  seamen. <^  The  owner  is  not  bound  to 
isiire  the  right  of  the  master  to  primage  on  freight.  ? 
The  master  has  no  right  to  retain  possession  of  goods 
liable  for  a  general  average  till  it  is  paid.^  He  may 
recover  for  expenses  as  agent  of  owners  while  in  the  ser* 
vice,®  and  may  recover  advances  made  for  payment  of 
the  crew  on  a  former  voyage.i<*  But  he  cannot  recover 
for  his  expenses  in  getting  home  from  a  foreign  port 
where  he  was  discharged.  ^^  The  privilege  of  carrying 
goods  for  himself  or  others,  he  receiving  the  freight, 
depends  on  usage,  ^^  so,  the  right  to  primage  on  fre^ht 
depends  on  usage.  ^ 
See  Oarbieb. 
1  Mathewson  v.  Clarke.  6  How.  122. 


I 


115  MASTER.  g  134 

2  Mathewson  v.  Ciarke,  6  How.  122. 

3  Woodbury  v.  Brazier,  43  Me.  302. 

4  Miller  9.  LiTingston^lCalnes,  349. 

5  Lewis  o.  Hancock,  1  Mass.  72. 

6  Goodrldge  v.  Lord,  10  Mass.  483. 

7  Pedrlck  v,  Fisher,  1  Sprague,  fi66. 

8  Eckford  V.  Wood,  S  Ala.  136. 

9  Woodbury  o.  Brazier,  4S  Me.  302. 

10  Koliler  9.  Wright,  7  Bosw.  318. 

11  Woodbury  v.  Brazier,  48  Me.  302. 

12  Elngv.  Lenox,  19  Johns.  23S. 

13  Yose  V.  Morton,  5  Gray,  594 ;  Bennell  v.  KimbaU,  5  Allen,  8S6 ;  Scott 
V.  Miller,  5  Scott,  13;  Gharleton  v,  Ck>tesworUi,  Byan  A  M.  176. 

§  134.  Rights  and  liabilities,  as  owner  for  the 
voyage.— Where  a  vessel  is  navigated  under  the  entire 
control  and  for  the  exclusive  benefit  of  the  master,  he  is 
pro  hoc  vice  the  owner,  and  liable  for  supplies  and  repairs,  i> 
and  is  liable  as  a  carrier.^  The  master  of  a  ship,  who 
was  also  owner,  let  under  contract  of  affreightment,  is 
responsible  for  damages  sustained  during  the  voyage.* 
Where  a  vessel  is  let  to  a  master  on  shares,  he  is  owner 
for  the  voyage,  and  liable  for  supplies,^  but  those  furnish- 
ing the  supplies  must  have  notice  thereof.^  Where  the 
master  takes  the  ship  on  shares  he  becomes  trustee  of  the 
other  owners'  shares  thereof  when  received.  ^  A  master 
taking  a  vessel  on  shares,  paying  for  the  victualing,  man- 
ning and  expenses  of  the  voyage  and  navigation,  and 
dividing  the  gross  proceeds  oi  her  employment  equally 
with  the  owners,  is  deemed  owner  for  the  vovage,  and 
may  let  or  charter  or  otherwise  employ  her.  7  The  master 
does  not  become  owner  pro  hoc  vice  unless  the  vessel  is 
let  to  him  for  a  term  of  time,  giving  him  entire  control.  * 
He  is  not  owner  for  the  voyage  when  he  engages  for  a 
speciiSc  sum.^  The  master  and  seamen  of  a  whale  ship, 
who  ship  on  shares  instead  of  wages,  do  not  thereby 
become  partners  with  the  owners.  ^^  Wnen  the  master  ia 
owner  for  the  voyage,  he  is  not  agent  for  the  owners. n 
If  he  has  not  any  control  over  the  vessel,  an  action  for 
freight  may  be  maintained  in  the  name  of  the  owners.^ 
The  usage  that  the  master  should  have  a  lien  on  the 
**lay8"  of  the  seamen  for  supplies  furnished,  is  reasona- 
ble. It  is  not  lost  by  delivering  up  the  vessel  to  the  own- 
ers* agent,  u 

See  Aims,  $  50. 

1  Jones  V.  Blom,  2  Bich.  479 ;  Webb  v.  Pelrce,  1  Curt.  104 ;  S.  C.  5  Law 
Bep.  N.  S.  9;  Mayo  v.  Snow,  2  Curt.  1U2;  S.  C.  7  Law  Bep.  N.  8.  495; 
Sproat V.  Donneu,  26  Me.  185:  Skolfieia  v.  Potter,  2  Ware,  396;  Thomp- 
son V.  Snow,  4  Me.  264.    See  Chastss  Pabtt. 
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2  Tyler  v.  Holmes,  38  Me.  258LNasli  v.  Parker,  38  Me.  489;  Decker  o. 
Fumlss,  3  I>uer»  291 ;  Lincoln  v.  Wright,  23  Pa.  St.  7G. 

S  Eames  «.  Cavaroc,  1  Newb.  528 ;  Mott  v.  Ruckman,  3  BlatcM.  71. 

4  Webb  V.  Peirce.  1  Curt.  104;  Thompson  v.  Snow,  4  OreenL  264; 
Winson  V.  Cutts.  7 1(1. 261 ;  Houston  v.  Darling,  4  Shep.  413;  Kenzel  v. 
Kirk,  37  Barb.  113 ;  Lyman  v.  Redman,  10  Shep.  289. 

5  Kenzel  V  Kirk,  37  Barb.  113. 

6  Williams  V,  Williams,  23  Me.  17. 

7  The  Tribune,  3  Sum.  146;  Emery  v.  Hersey»  4  Me.  407;  Winsor  v. 
Cutts,  7  Me.  261 ;  Thompson  v.  Snow,  4  Me.  264. 

8  Hardingo.  Souther,  12  Cush.  307. 

9  The  Nathaniel  Hooper,  8  Sum.  543. 

10  Joy  V,  Allen,  2  Wood.  &  M.  306;  The  Crusader,  1  Ware,  441 ;  Bishop 
V.  Shepherded  Pick.  492;  Thompson  v.  Snow,  4  Me.  264;  Webb  v.  Peirce, 
1  Curt.  104;  Baxter  v.  Rodman,  3  Pick.  435;  Grozier  v.  Atwood,  4  Pick. 
234 ;  The  Larch,  2  Curt.  434.   See  Seam  sir. 

11  Webb  V.  Peirce,  1  Curt.  IIU  Thompson  v.  Hamilton,  13  Pick.  425; 
Bproat  V.  Donnell,  26  Me.  185 :  Thompson  v.  Snow,  4  Me.  264:  Cutler  v. 
Winsor,  6  Pick.  335;  Perry  «.  Osborne,  ft  Pick.  422;  Manter  v.  Holmes,  10 
Met.  462;  Taggard  v.  Loring,  16  Blass.  336. 

12  Sims  V.Howard,  40  Me.  276. 

13  Batney  V.  Coffin,  3  Pick.  115. 

§  135.  "Wages.— The  rule,  that  "  freight  is  the  mother 
of  wages,"  does  not  apply  to  the  master, ^  even  in  case  of 
capture,^  or  shipwreck;  9  but  wages  cease  on  the  capture 
of  the  vessel;^  when  acting  as  agent  of  the  owners  after 
capture,  he  is,  however,  entitled  to  compensation  for  his 
services  and  expenses,^  and  he  is  entitled  to  extra  allow- 
ance, when  serving  out  of  the  line  of  his  dutv;  6  but  wages 
involved  in  an  illegal  transaction  follow  the  fate  of  the 
vessel.?  After  abandonment  on  loss  of  the  vessel,  if  ac- 
cepted, the  underwriters,  as  owners,  are  liable  to  the  pay- 
ment of  the  wages  of  the  master  and  crew,  for  the  rest  of 
the  voyage.8  Trustees  who  hold  title  to  the  vessel,  and 
control  and  manage  her,  for  the  benefit  of  themselves  and 
others,  are  liable  tor  the  wages  of  the  >master  appointed 
by  them;^  he  is  a  mariner  in  the  sense  of  being  entitled, 
if  a  citizen,  to  three  mouths  additional  wages  when  dis- 
charged in  a  foreign  port;  lo  yet  he  has  no  valid  claim  for 
wages  till  he  has  rendered  a  full  account  of  receipts,  dis- 
bursements, and  expenditures,  i^  The  master  may  recover 
a  proportionate  part  of  his  salary  when  his  services  do  not 
commence  and  terminate  with  the  season. ^'^  The  claim 
of  the  master  of  a  foreign  vessel  to  be  paid  his  wages  con- 
current with  the  seamen,  and  in  preference  to  the  claims 
of  material-men,  disallowed.^^ 

1  Moore  V,  Jones,  15  Mass.  424. 

2  Moore  V.  Jones,  15  Mass.  424. 

3  Hawkins  V.  Turzell,  34  £ng.  L.  «S;  £.  l^S;  S.  C.  5  Ellis  &  B.  883: 
Smith  0.  Gilbert,  4  Day,  105. 
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He  is  liable  to  third  persons  for  acts  or  negligence  of  per* 
sons  employed  in  the  navigation  of  the  veasel>  If  a  loss 
accrues  when  the  mate  is  unlawfully  displaced,  the  mas- 
ter is  accountable .6  While  the  vessel  is  in  charge  of  a 
pilot  he  is  not  liable  for  damage  by  mismanagement. >  A 
usage  of  insurance  companies,  requiring  two  pilots,  and 
forbiddins  the  master  to  act  as  one  of  the  two,  is  a  mere 
matter  oi  contract,  and  cannot  affect  the  rights  of  third 
parties.  ?  Where,  on  a  voyage,  delay  was  caused  and  dam- 
age ensued,  and  a  loss  m  the  selling  of  the  cargo,  the 
question  of  his  liability  is  to  be  determined  by  the  f  acts.<i 
An  account  against  a  vessel  is  not  chargeable  to  the  mas- 
ter unless  presented  within  reasonable  time.^ 

1  Knox  «.  The  Ninetta,CTab1)e,  534. 

2  Knox  V.  The  Nlnetta,Crabbo,  534. 
t  Brownv.  Smith,  12  Cosh.  366. 

4  Dennlson  9.  Seymour,  9  Wend.  8. 

6  Atkyoso. Burrows,! Pet. Adm. 248. 

6  Smith  V.  Condry,  1  How.  28 ;  Snell  v.  Blch,  1  Johns.  90S. 

7  BisseU  V.  Mepham,  1  Woolw.  225. 

8  The  Gentleman,  1  Blatchf .  196,  rererslng  8.  C,  Olcott,  110. 

9  Bamesv.  The  James,  IBflld.  544. 

§  138b  Ziiability  on  contraots.— The  master  is  re- 
sponsible on  all  contracts  made  by  him  for  the  ship;  ^  he 
can  exempt  himself  from  personal  liability  only  by  ex- 
pressly confining  the  credit  to  the  owner,^  for  where  the 
creditor  looks  exclusively  to  the  owners,  they  alone  are 
liable; 8  but  if  they  look  to  him  alone,  he  is  liable.^  In 
the  absence  of  an  express  covenant  the  master  is  not  lia- 
ble for  a  deficiency  on  a  bottomry  bond.^ 


12. 
2   Sny<ler«.Hord,8Tex.96. 

8  Fanner  v.  Davies,  1  Term  Bep.  108;  Farrel  v.  HcClea,  1  Dall.  892. 

4  Ctonham  v.  Bonnet.  2  Strange*  816 ;  Thorn  v.  Hicks,  7  Cow.  697: 
Hossey  v.  Allen,  6  Hass.  163;  James  v.  Bixby,  11  Mass.  34;  wainwrighc 
V.  Crawford,  4  Dall.  226. 

5  The  Irma,  6  Ben.  1 ;  The  Jonathan  Goodhue,  Swab.  524 ;  The  Sala* 
da*  Lush.  545. 

9  139.  Uability  for  miBConduct.— The  master  is 
liable  for  his  own  acts,^  for  unsklllfulness  and  for  wrong 
done  to  officers  or  crew,^  but  he  is  not  personally  respon- 
sible for  the  conseciuences  of  an  error  of  judgment  in  f ur- 
nisliing  an  insuificicucy  of  supplies,  whereby  he  was  com- 
pelled to  return  to  tho  homo  port.^  He  is  responsible  to 
the  owners  for  damages  paid  by  them  to  third  parties  by 
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reason  of  his  misconduct,^  as  by  8muggling,<(  or  embezzle- 
ment,<^  for  the  net  value  of  the  ffocds  eim>ezzled,  at  the 
place  of  dellyery.'^  He  is  liable  for  barratry,^  and  it  is 
not  essential  tliat  it  should  be  in  his  own  interest.^  Bar- 
ratry is  an  act  by  the  master  or  crew  of  a  vessel,  for  some 
unlawful  or  fraudulent  purpose,  contrary  to  duty,  where- 
by the  owners  sustain  an  injury,  and  may  be  committed 
against  the  owners  of  the  voyage. ^^  Moral  fraud  is  not 
an  essential  ingredient,  but  only  unfaithfulness  to  duty  ;ii- 
and  illegal  acts,  when  not  fraudulent  or  criminal,  are  not 
barratrous.^.  Any  trick,  cheat,  or  fraud,  or  any  crime  or 
willful  breach  of  law,  to  the  prejudice  of  Ihe  owner,  is  bar- 
ratry. ^  Barratry  may  be  by  running  away  with  the  prop- 
erty, or  smuggling,  so  as  to  forfeit  the  vessel  and  caigo,  or 
any  fraudulent  destruction  or  loss  of  them,  though  not  by 
neglect. ^^  An  attempt  at  recapture  is  not  barratry.^ 
Where  the  master,  upon  representations  of  the  debtor  of 
the  owner,  sailed  to  a  distant  port  without  orders  to  re- 
cover the  cargo  of  the  debtor,  it  was  held  not  misconduct.^ 
The  master  is  liable  in  damages  for  the  conversion  of  a 
lighter." 

1  The  BebecoA,  1  Ware,  195;  Hossey  v.  Christie,  9  East,  426. 

2  Watkinson  v.  Langton,  8  Johns.  213 ;  Horse  «.  Slue,  1  Vent.  190| 
Barclay  v.  CacuUa,  3  Doug.  389. 

8  Marshall  v,  Crawford,  4  Sawy.  37. 

4  Punriance  V.  Angus,  1  DalL  180. 

6  Wlllard  V.  Dorr,  3  lilason,  161 ;  Freeman  «.  Walker,  6  Me.  68. 

6  Joy  V.  Allen,  2  Wood.  &  M.  303. 

7  WatMnson  v.  Langton,  8  Johns.  213. 

8  Joy  0.  Allen,  2  Wood.  &  M.  303. 

9  Dederer  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  61. 

10  Marcardler  v.  Chesapeake  Ins.  Co.  8  Cranch,  39. 

11  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222.  €ontra,  Dederer  v.  DcOa* 
ware  Ins.  Co.  2  Wash.  C.  C.  61. 

12  Dederer  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  61. 

13  Wllcocks  V,  Union  Ins.  Co.  2  Blnn.  574;  8.  G.  4  Amer.  Dec  480. 

14  Joy  V.  Allen,  2  Wood,  ft  M.  330:  Vallejo  v.  Wheeler,  Cowp.  143 :  1 
Strange,  681;  2  Ld.  Bayiu.  134J;  3  Wheat.  171;  4  Term  fiep.  33. 

15  Dederer  v.  Delaware  Ins.  Go.  2  Wash.  G.  G.  61. 

16  Nlsson  V.  Wessela,  5  Ben.  433. 

17  The  Florence,  23  Int.  Bev.  Bee  105. 

§  140.  Liability  for  offenses.^Maliciously  and  with- 
out justifiable  cause  forcing  an  officer  or  mariner  on  shore 
in  a  foreign  port;  leaving  an  officer  or  mariner  bcliind  in 
a  foreign  port;  and  refusing  to  bring  homo  all  officci^s  nud 
mariners  m  a  condition,  and  willing  to  retuni,  aro  olTuuses 
for  wlucb  tlie  master  will  be  held  liable,  ^  tlio  offonsu  may 
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be  committed  without  physical  force.^  '' Malicionsly/' 
means  '*  wantonly/'  that  is,  with  a  willful  disregard  of 
right  and  daty,<  willfully  against  a  knowledge  of  duty.^ 
*' Justifiable  cause  "  implies  a  case  of  moral  necessity, 
for  the  safety  of  ship  and  crew,  or  the  due  performance  ot 
the  voyage,^  such  as  mutinous  and  rebellious  conduct, 
g^oss  dishonesty  or  embezzlement,  theft,  habitual  drunk- 
enness, or  habitually  stirring  up  quarrels  to  the  destruc- 
tion of  order  and  discipline.^  He  is  justified  in  the  imme- 
diate discharge  of  a  seaman  who  has  attempted  rape  on  a 
female  passenger, 7  so  drunkenness  may  justify  the  dis- 
charge of  the  mate,  but  not  the  sending  him  ashore  while 
incapable  of  taking  care  of  himself  .&  The  master  or  com- 
mander of  a  yessef  is  in  general  not  liable  to  an  action  for 
an  assault  and  battery,  in  chastising  a  seaman,  where  he 
acted  under  a  sincere  conviction  that  it  was  necessary  to 
the  preservation  of  discipline,  and  not  from  passion  or 
revenue;  ^  but  if  the  punishment  is  aggravated  by  malice, 
or  a  vinaictive  feeling,  or  a  desire  to  oppress,  the  master 
will  be  liable  for  an  assault.^o  Incompetency  to  perform 
duties  is  no  justification  for  the  infiiction  of  punishment.  ^^ 
To  "  cast  away,"  or  to  **  destroy,"  are  synonymous  terms: 
both  mean  such  an  act  as  causes  the  vessel  to  perish — ^to 
be  lost — ^to  be  irrecoverable  by  ordinary  means.  ^  Allow- 
ing a  seaman,  who  had  fallen  off  the  ^ard-arm,  to  drown, 
without  making  any  attempt  at  ms  rescue,  is  man- 
slaughter.^ 

1  n.  8.  V.  Netcher,  1  Story,  907;  Wilkes  v.  Dlnsman,  7  How.  128;  Tbe 
Vaij  Belle  Boberts,  3  Sawy.  486.  And  see  Bev.  Stats,  sec.  6368. 

2  n.S.v.Blddle,4Wa8h.O.C.644. 

3  IT.  S.  V.  Boggles.  6  Mason,  192;  U.  8. «.  Coffin,  1  Sum.  396;  U.  S.  v. 
Taylor*  2  Sun.  «r7;  Blunt «.  Little,  3  Mason,  102. 

4  U.  8.  V,  Cutler,  1  Curt.  601 ;  U.  S.  v.  Coffin,  1  Sum.  394;  U.  S. «.  Tay* 
lor»2  8nin.fi64. 

0  U.  8.9.  Coffin,  1  Sum.  684;  Jones  9.  Sears,  2  Spmgue,  4ft. 

6  Smith  V,  Treat,  2  Ware  (Day.)  286:  Sprague  v.  Ealn.  Bee.  148, 184; 
The  Cornelia  Anderson,  6  Ben.  820;  Tnome  v.  White,  1  Pet.  Adm.  168: 
Black  9.  The  Louisiana.  2  Ibid.  268:  The  Vibllla,  1  W.  Bob.  1:  Ome  v. 
Tovmsend,  4  Masoiit  641;  Sherwood  v.  Mcintosh,  1  Ware,  116;  The  Lady 
Campbell,  2  HaffgJLdm.  6;  Fuller  v.  Colby,  3  Wood.  A  M.  11;  Hutchin- 
son V.  Go<mibs,  1  ware,  71. 

7  Nleto«.Claik,lCllfl.l46. 

8  The  Eldorado,  1  Low.  289. 

9  DlDflnanv.  Wilkes,  12  How.  390:  Sheridan  v,  Furhnr.  Blatchf.  A 
H.423;  U.8.V.  Cutler,  1  Curt.  601;  u.  S.  «.  Freeman.  4  Mason,  606; 
Thome  v.  White,  1  Pet.  Adm.  16ti;  Morris  v. Cornell,!  Sprague, 62; 
U.  8.  V.  Taylor,  2  Sum.  664;  Thompson  o.  Busch,  4  Wash.  C.  0.  m. 

dbstt  s.  a  A.<-11. 
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192.  Qfleiues  of  seamen. 

19S.  Endeavor  to  make  rercdt. 

194.  Revolt  or  mutiny  of  crew. 

19A.  Effect  of  Imprisonment  for  offenses. 

§  141.  Seamen,  i77ho  are.— All  peisons  employed  in 
the  navigation  of  a  vessel,,  or  npon  a  voyage,  other  than 
the  master  and  mates,  are  deemed  seamen,^  including 
cabin-boys,  cooks,  ^  stewards,  chambermaids,^  cari>enters» 
coopers,  and  firemen,  pilots,  surgeon,  and  boatswain,^  the 
clerk  of  a  steamboat, <^  all  on  board  employed  in  the  equip- 
ment or  preservation  of  the  vessel ;  <^  so  a  female  cook  is  a 
mariner,?  and  foreigners  employed  on  ships  of  the  United 
States  are  mariners,^  and  are  not  disqualiHed  from  becom- 
ing engineers  and  pilots  in  American  steam  passenger  ves- 
sels.^    Persons  shipped  as  sealers  are  mariners. ^^ 

1  The  Highlander,  1  Sprague,  688;  The  Jane  and  BCatilda,  1  Hagg. 
Adm.187;  Tlie  Prince  George,  3  ibid.  376;  The  Ocean  Spray,  4  SawyTnz. 

2  Allen  v.  Hallet,  Abb.  Adm.  576:  The  Mentor,  4  Mason,  84;  The  Oro- 
simbo,  Abb.  Adm.  576;  Trump  v.  The  Thomas,  Bee,  86. 

3  Gnmey  v.  Crockett,  Abb.  Adm.  4S0. 

4  U.  S.  V.  Thompson,  1  Sum.  170 :  Boss  v.  Walker,  2  WIls.  264 ;  Wheeler 
V.  Thompson,  1  Strange.  707 ;  Shendan  v.  Furbur,  Blatchf .  &  H.  425;  The 
Lord  Hooart,  2  Dods.  103. 

5  The  Sultana,  1  Brown,  13;  Tralnor  o.  The  Superior,  Oilp.  514;  The 
Prince  George,  3  Hagg.  Adm.  376;  Mills  v.  Long,  2  Dods.  105;  Wilson  v. 
Ohio,  GUp. «»;  Boss  v.  Walker,  2  Wils.  264. 

6  Gumey  v.  Crocket,  Abb.  Adm.  492 ;  Hindman  v.  Shaw,  2  Pet.  Adm. 
264;  The  D.  C.  Salisbury,  Olcott,  75:  Trainor  v.  The  Superior,  Gilp.  514; 
The  Lord  Hobart.  2  Dods.  103;  Shaw  v.  The  Leithe,  Bee,  424;  The 
Prince  George,  3  Hagg.  Adm.  376;  Mills  v.  Long,  2  Dods.  100;  Turner's 
Case,  1  Ware,  83:  U.  S.  v.  Thompson,  1  Sum.  168;  Sheridan  v.  Furbur, 
Blatchf.  &  H.  425. 

7  Gumey  v.  Crockett,  Abb.  Adm.  492. 

8  Matthews  v.  Offley,  3  Sum.  115. 

9  Engineers  of  Amer.  St.  Vessels.  11  Opin.  Att.  Gen.  488. 
10   The  Ocean  Spray,  4  Sawy.  105. 

§  142.  CrevTf  vrho  included.— The  crew  includes  the 
ofocers  as  well  as  the  seamen,^  but  one  who  secretes  him- 
self on  board  till  after  the  voyage  has  commenced  is  not 
included.^  A  minor  who  ships  without  knowledge  of  his 
parents  "  belongs  "  to  the  vessel  in  the  sense  of  his  beins 
liable  to  indictment  for  offenses;  ^  but  a  contract  by  such 
minor  to  serve  as  a  seaman  is  voidable  at  any  time  before 
its  completion.^  A  seaman  who  has  passed  his  examina- 
tion at  the  naval  rendezvous,  but  has  not  passed  on  the  re- 
ceiving ship,  is  not  "  enlisted."  ^  Where  a  vessel  of  the 
United  States  is  duly  enrolled  and  licensed,  and  has  been 
engaged  for  years  in  navigating  between  domestic  ports, 
the  presumption  is  that  her  crew  were  hired  in  a  domestic 
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port.0  Where  a  vessel  arrives  at  a  port  in  the  couzse  of  a 
cruise,  which  is  not  there  ended,  the  presumption  is  that 
her  original  crew  continued  attached  to  her.7 

1  n.  S.v.Wlim,3Sum.203;  S.  C.  1  Law  Bep.  63. 

2  U.  S.  V.  Small,  3  Curt.  241. 

3  XT.  S.  V.  Lockman,  1  Law  Bep.  N.  S.  151. 

4  The  Hotspur,  3  Sawy.  194. 

5  U.  S.  V.  Thompson,  2  Spiagae,  103. 

6  FXaDConet  v.  The  F.  W.  Backus,  Newb.  1. 

7  LaAnnistaddeBues,5'Wheat.  385. 

§  143.  Power  of  seamen  to  contraot.~MarineiB 
may  contract  and  bind  themselves,  to  the  same  degree  as 
any  other  party  on  specific  wages,  and  for  a  specified  time, 
or  for  a  voyage,  or  a  cruise,  ^  at  a  specified  rate  of  wages;  ^ 
the  rate  is  an  essential  part  of  the  written  contract. >  A 
cruise  is  a  voyage  for  a  ffiven  purpose,^  it  begins  when 
the  vessel  breaks  ground  for  the  purpose  of  sailing.^ 
Where  no  wages  are  stipulated,  he  may  either  prove  by 
parol  what  wages  were  agreed  on,  or  may,  under  the  Act 
of  Congress,  claim  the  highest  rate  payable  at  the  port 
of  shipment  within  three  months  next  preceding  the  date 
of  the  articles.<^  So  as  to  seamen  on  lake  vessels,  7  but 
this  section  does  not  apply  to  fishing  vessels,^  and  parol 
evidence  is  not  admissible  to  prove  an  agreement  for  a 
lower  rate,®  nor  is  evidence  of  a  further  compensation  by 
way  of  custom  admissible,  ^o  The  shipping  articles  are 
not  the  sole  evidence  of  the  seaman's  rights.  The  actual 
bargain  made  between  shipping  agent  and  seamen  binds 
the  vessel.ii  A  mariner  may  prove  by  parol  evidence 
that  the  shipping  articles  do  not  truly  describe  the  voyage, 
and  may  recover  the  wages  for  which  he  contracted,  and  a 
mate  is  within  the  rule."  The  Court,  in  the  absence  of  a 
specified  rate,  may  fix  the  wages  on  the  principles  of 
quantum  meruit.^^  The  burden  ot  proof  of  advance  wages 
paid  to  the  shipping  agent,  and  that  such  agent  was  au- 
thorized to  receive  it,  is  on  the  respondent,  i*  Where  two 
distinct  contracts  for  distinct  voyages  are  made  at  the 
same  time,  and  one  only  is  reduced  to  writing,  the  other 
may  be  proved  by  parol.^*  Time,  accidentally  omitted, 
may  be  supplied  by  oral  evidence.  ^^  Where  they  enter  on 
a  voyage  without  signing  shipping  articles,  a  contract  is 
impliea,  which  binds  them  till  the  voyage  is  terminated.^'' 
Where  seamen  were  brought  to  a  place  by  deceit,  and  re- 
fused to  work,  tod  the  master  agreed  to  pay  them  extra, 
the  master  and  owner  were  bound  by  the  master's  agree- 
ment." 
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1  The  Atlantic,  At)T>.  Adm.  471;  The  SEariner's  Case,  8  Hod.  379: 
Vtrvrnv.  Kapler,  4  Bart.  MO;  The  Sydnej  Cove,  2  Dods.  1:  The  Mona,  1 
W.  Rob.  137;  The  Bubjr  Grove,  2  Ibid.  fi2;  ThomiwoQ  v.  The  Catharine, 

1  Pet.  Adm.  104. 

2  The  Atlantic,  Abb.  Adm.  471. 

3  The  Atlantic,  Abb.  Adm.  471 ;  Johnson  v.  Dalton,  1  Cow.  643 ;  Bart- 
lett  V.  Wyman,  14  Johns.  tSO;  Wickham v.  Blight,  OUp.  452. 

4  The  Bnttos,  2  OalL  039;  Anonymous,  1  Hiall  L.  J.  207;  Brown  v. 
Jones,  2  Gall.  477;  Biagee  v.  The  Moss,  GUp.  219;  Douglass  «.  Eyre, 
GUp.  147,  explaining  Syers  v.  Bridge,  2  Doug.  q27. 

5  The  Brutus,  2  GalL  539;  The  Good  Hope,  1  Pet.  Adm.  327. 

6  The  Warrington,  Blatchf.  &  H.  337;  White  v,  Wilson,  2%08.  A  P. 
116;  Montgomery  V.  Tyson,  1  Low.  131:  The  Harvey,  2  Ha«r.Adm.79; 
Jameson  «.  The  Begulus,  1  Pet.  Adm.  212;  The  Crusader,  1  ware,  437. 

7  The  City  of  Fremont,  2  BIss.  415.   3ee  Bev.  Stats,  see.  4528. 

8  The  lanthe,  8  Ware,  126;  and  compare  The  Australia*  Ibid.  240. 

9  The  Crusader,  1  Ware,  437.  i 

10  Bogert«.Canman,Anth.K.P.97.  | 

11  The  Lola,  6  Ben.  142. 

12  The  Cypress,  Blatchf.  A;  H.  87;  H^ttden  r.  Gordon,  2  iCason.  841; 
The  Juliana.  2  Dods.  604;  The  Minerva,  6  G.  Bob.  396;  Page  v.  Bhemeld, 

2  Curt.  380,  distiruoniishiiig  Veacock  vTMcCaU,  GUp.  329;LWhlte  o.  WU- 
son,  2  Bos.  &  P.  116.  Ana  see  The  Qulntero,  1  Low.  40;  wope  v.  Item- 
menway,  1  Spragne,  300. 

13  Allen  V.  Hitch.  2  Curt.  147 ;  The  William  Martin,  1  Spragne,  664. 

14  Holmes  v.  Dodge,  Abb.  Adm.  60;  and  see  Bev.  Stats,  sec  4582. 

15  Page  V.  Sheffield.  2  Curt.  878:  McCuIloch  v.  Glrard,  4  Wash.  C.  C. 
290;  Seago  v.  Deane,  4  Bing.  459;  Lapliam  v.  Whipple,  8  Met.  69. 

16  Montoomery  v.  Tyson.  1  Low.  131;  Wlckham  v.  Blight,  GUp.  482; 
Taber  V.  U.  S.  1  Story,  1 ;  The  Atlantic,  Abb.  Adm.  474. 

17  Jaosen  V.  The  Helnrich,  Crabbe,  226. 

18  The  Brookllne,  1  Sprague,  104 ;  S.  C.  8  Law  Bep.  70. 

§  144.    Sliipping  articleB.— The  maritime  law,  as  a 

Seneralrule,  requires  seamen's  contracts  to  be  in  writing. ^ 
L  penalty  is  prescribed,  by  statute,  for  shippinff  seamen 
without  written  articles.^  This  penalty  extends  to  the 
merchant  marine  upon  the  lakes  and  public  navigable 
waters  connecting  the  same.^  By  the  Revised  Statutes, 
agreements  of  seamen  are  required  to  be  signed  in  the 
presence  of  the  shipping  commissioners.'*  They  are  to  be 
signed  by  seamen  engaged  in  the  coasting  trade.^  They 
need  not  be  signed  in  the  presence  of  the  shipping  com- 
missioner when  such  voyage  is  to  a  port  in  the  West 
Indies,^  nor  upon  vessels  engaged  only  m  and  for  voyages 
coastwise  between  the  Atlantic  ports  of  the  United 
States.7  The  word  "  State  "  includes  an  organized  ter- 
ritory, s  The  term  '* voyage"  is  not  applicable  to  tugs 
making  short  trips  from  one  body  of  'water  to  another.^ 
The  provisions  of  section  23  of  the  Shipping  Gommis- 
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sionetA*  Adt,  providing  for  the  disposition  of  wages  of 
deserting  seamen,  and  imposing  certain  duties  on  the 
owners  and  masters  of  vessels,  do  not  apply  to  cases 
embraced  in  section  55.  i**  A  person  not  a  shipping  com- 
missioner, who  ships  seamen  for  a  vessel  of  wliich  he  is 
not  owner  or  consignee  or  master,  is  liable  to  the  penalty 
under  the  act  of  Congress. ^i^  A  seaman  shipping  in  a 
foreign  port  is  not  required  to  sign  articles,  f^  Seamen 
may  recover  the  value  of  privileges  granted  supplement- 
ary to  shipping  articles  and  not  mserted,  tne  act  of 
Congress  not  requiring  their  insertion  ;i8  but  subsequent 
agreements  are  not  oinding  on  seamen,  ^^  and  verbal 
stipulations  are  not  enforced.^^  Shipping  on  a  whaling 
voyage  need  not  be  in  writing.  ^^  The  court  may  dispense 
with  the  literal  f  ulUllment  of  conditions,  and  may  regard 
acts  substituted  by  agreement,  express  or  implied,  or 
which  are  compelled  by  the  exigency  of  the  voyage,  to 
be  equivalent  to  an  exact  compliance  with  the  articles.^'' 
The  provisions  of  the  shipping  act  apply  as  well  to  vessels 
engaged  in  the  coastwise  as  to  those  engaged  in  the  for- 
eign trade.iB 

1  The  City  of  Mexico,  7  Ben.  3d;The  Crusader,  1  Ware,  437;  Page  v. 
Sheffield,  2  Curt.  880:  Bartlett  o.  wyman,  14  Jolius.  2()0,  audseo  The 
Isabella,  2  C.  Bob.  241.  See  Rev.  Stats,  sees.  4dOIM523.  Form  of 
artietos— see  Bey.  Stats,  sec.  4G12. 

2  The  Cypress,  Blatchf.  A  H.  83;  The  Warrinj^on,  Ibid.  335;  The 
Sarah  Jane,  Ibtd.  401 ;  Hagee  v.  The  moss,  GIlp.  2i<j;  Snow  v.  Wopo,  2 
Cart.  301:  wqpe«.  Hemeuway,  1  Spra(rno,  300;  Jamesouv.  The  Kegu- 
Ins,  1  Pet.  Adin.  212:  Walton  v.  The  r^eptnue.  Ibid.  142;  Bartletf  v. 
Wyman,  14  Johns.  2li0;  Johnson  v.  Dalton,  1  Cow.  M3.  See  Bev.  Stats. 
sec.4S21. 

S   Wolrerton  v.  Lacy,  8  Law  Rep.  N.  S.  672. 

4  The  Grace  Lotbrop,  1  Holmes,  342;  N.  S.  v.  The  City  of  Mexico, 
11  Blatchf.  480;  S.  C.  7  Mn.  81.   And  see  Bev.  Stats,  sec.  4512. 

5  U.  S.  V.  Hamilton,  1  Mzison,  443;  U.  S.  v.  Haines,  5  lfason,272; 
MUUgan  v.  The  B.  K.  Bruce,  Newb.  639 ;  Oliver  v.  Alexanderj6  Peters, 
143;  Gladding  V.  Constant,  1  Spriigne,  73;  The  Crusader,  1  Ware,  437. 
And  see  Bev.  Stats,  sec.  4520. 

6  U.  S.  V.  The  Grace  Lothrop,  95  U.  S.  527. 

7  U.  8.  V.  Smith,  05  U.  S.  538. 

8  In  re  Bryant,  Deady,  118. 

9  The  John  Martin,  2  Abb.  U.  S.  172;  The  B.  F.  Bruce,  Newb.  539. 

10  Stevenson  v.  Hare,  2  Satnr.  583.   See  Shipping  Commissioners' 
Acta,  Bev.  Stats,  sees.  4590, 4604. 

11  U.  S. «.  Idell,  16  Int.  Bev.  Bee.  147.  Unlawful  shipments  void-Hsee 
Bev.  Stats,  sec.  4523. 

13   D'Olivera,  1  GalL  474.    See  Bev.  Stats,  sec.  4517. 

13  The  Wartington,  Blatchf.  ^fc  H.  339 ;  Parker  v.  The  Calliope,  2  Pet- 
Adm.  272. 

14  The  Lola,  6  Ben.  142. 
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19  Harden  v.  Gordon,  2  Mason,  545,  explaining  The  Isabella,  2  C.  Bob. 

16  The  Aflanttc,  Abb.  Adm.  451. 

17  Reed  V.  Hnssey,  Blatchf.  &  H.  538;  The  George  Home,  1  Hagg. 
Adm.  370;  Harden  v.  Gordon,  2  Mason,  54L;  The  Minerva,  1  Hagg. 
Adm.  347. 

18  U.  S.  o.  Idell,  16  Int.  Bev.  Bee.  147;  U.  S. «.  Sflilth,  95  U.  S.  596. 

§  145.  Description  of  voyage.— A  voyage  is  a 
transit  to  be  performed  by  the  seamen  ;i  it  is  a  technical 
phrase,  and  imports  a  definite  commencement  and  end- 
ing.2  Shipping  articles  must  declare  explicitly  where  the 
voyage  is  to  commence  and  where  to  terminate, ^  and  if 
they  fail  to  do  so,  they  are  not  binding,  if  contrary  to 
justice.*  Where  the  description  is  not  in  compliance  with 
the  requirements  of  the  statute,  the  seamen  may  leave  at 
any  time.^  Where  articles  were  signed  for  a  voyage  to  a 
foreign  port  for  a  cargo,  and  to  return  to  the  United 
States,  the  voyage  is  not  ended  till  arrival  at  the  port  of 
discharge. 8  The  word  "or"  in  shipping  articles  means 
one  or  the  other  of  two,  not  both,^  and  the  words  "or 
elsewhere,"  are  either  word  for  uncertainty  for  all  ports 
beyond  the  ports  particularly  named,  or  are  construed  in 
subordination  to  the  principal  voyage. 8  Where  the 
voyage  was  specified  to  and  from  certain  ports,  and  also 
for  a  specified  time,  the  seamen  were  bound  until  the. 
vessel  sliould  return  "  to  a  final  port  of  discharge  in  the 
United  States. "^  Articles  describing  the  voyage,  from 
New  York  to  Darbadoes,  and  a  market  construea  by  the 
light  of  tlie  usages  of  trade,  held  to  mean  to  any  island  in 
tlie  West  Indies.  10  A  description  *'  to  and  from  the  port 
of  Boston  to  Valparaiso  and  other  ports,  at  and  irom 
thence  home,  direct,  or  via  ports  in  the  East  Indies,  or 
Europe,"  is  insufficient.il  Under  the  British  laws,  a  speci- 
iication  of  the  places  to  which  the  voyage  might  extend 
is  implied  that  it  was  not  to  extend  to  any  other  place.12 
Inability  to  obtain  freight  will  not  absolve  the  owner  from 
his  contract  to  perform  the  voyage  described  in  the  arti- 
cles.i* 

1  The  Martha,  Blatchf.  &  H.  156;  The  Baltic  Merchant,  Edvr.  Adm. 
86,  and  see  Rev.  Stats,  sec.  4511.  Penalty  for  omitting  to  begin  voyage 
—see  Bev.  Stats,  sec.  4522. 

2  Brown  v.  Jones,  2  Gall.  479;  Anon3rmous,  1  Amer.  L.  J.  209;  Magee 
V.  The  Moss,  Gilp.  227.    See  Bev.  Stats,  sec.  4511. 

3  Magee  v.  The  Moss,  1  Oilp.  219;  The  Osceola,  Olcott,  450. 

4  The  Christina,  Deady,  49;  The  Horace  E.  Ball,  3  Ware,  236; 
Poland  V.  The  Spartan. 

5  Snow  V,  Wope,  2  Curt.  301 ;  S.  C.  1  Sprague,  300;  8  Law  Bep.  N.  S. 
090. 

6  U.  S.  V.  Smith.  1  Mason,  147. 
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7  Douglass  «.  Eyre,  OQp.  147. 

8  The  Sarah  Jane,  Blatchf .  A  H.  411 :  Brown  v.  Jones,  2  OalL  4Tr;  U. 
8. «.  Staly,  1  Wood.  &  H.  338;  Ely  v.  Peck,  7  Conn.  239;  The  George 
Home,  1  Hagg.  Adm.  370;  The  Eliza,  Ibid.  182:  The  Countess  of  Har^ 
court,  IblOi?;  The  Minerva,  6  C.  Bob.  3^6;  Tne  Brutus,  2  GalL  626. 

9  The  wmiam  Jarvls,  1  Sprague,  48d. 

10  The  Gem,  1  Low.  182:  Houston  v.  The  New  England  Ins.  Co.  5 
Pick.  89;  Deblols  V.  Ocean  Ins.  Co.  lu  Pick.  303. 

11  Thompson  v.  The  Oakland,  4  Law  Bep.  349;  Glfford  v.  KoUock,  9 
Law  Bep.  m.  S.  21. 

12  The  Hermlne,  3  Sawy.  80. 

13  Thompson  v.  Oakland,  4  Law  Bep.  349;  1  Paine,  180;  2  GaU.  164;  1 
Hagg.  Adm.  347 ;  3  Hagg.  Adm.  202. 

§  146.  Effect  of  deviation.— The  maritime  laws  are 
peremptory,  that  the  master  shall  perform  the  voyage 
stipulated  in  the  shipping  articles,  and  holds  seamen  dis- 
charged of  their  obligations  if  he  deviates.^  A  change  of 
the  original  voyage  is  a  deviation.^  Deviation  from  the 
voyage  is  a  question  of  usage  and  the  course  of  trade — a 
Question  of  lact.^  The  exercise  of  the  discretion  of  the 
master  in  going  into  or  passing  a  port  is  not  a  deviation.^ 
A  stoppage  at  sea  on  meeting  another  vessel  and  taking 
on  the  crew  rendered  helpless  by  disease,  is  not  a  devia- 
tion authorizing  seamen  to  leave  the  vessel.^  If  the  visit 
to  an  intermediate  port  is  left  to  the  discretion  of  the 
master,  it  is  not  a  deviation  if  he  elect  not  to  ^o  there.  ^ 
Articles  describing  the  voyage  to  be  from  Philadelphia  to 
South  America,  and  any  port  or  ports  backwards  or  for- 
wards, and  back,  is  not  violated  from  proceeding  from 
South  America  to  Europe,"  but  a  voyage  from  Liverpool 
to  Savannah  and  poits  of  the  United  States,  West  Indies, 
and  British  America,  does  not  authorize  a  voyage  to  the 
Pacific  Coast.**  A  change  of  voyage  to  operate  as  a  dis- 
charge of  the  contract,  must  be  willful.'''  Where  the  master 
acted  bona/ide  and  with  the  sole  view  of  avoiding  danger 
and  to  seek  the  safest  course  home,  it  was  not  a  devia- 
tion.w 

1  The  Moslem,  Olcott,  298. 

2  Moran  v.  Bandin,  2  Pet.  Adm.  415. 

3  The  Cadmus  r.  Matthews,  2  Paine,  229. 

4  The  Moslem,  Olcott,  289. 

ft   The  Geoige  Nlcholaus,  Newb.  449. 

6  Wood  V.  The  Nlmrod,  Gllp.  83. 

7  Magee  «.  The  Moss,  GUp.  219 ;  Wood  v.  The  Nlmrod,  Gllp.  83. 

8  The  Ada,2  Ware  (Day.) :  The  Disco,  2  Sawy. 476;  The  Minerva;  The 
Cambridge,  2  Wheat.  243;  The  George  Home,  1  Hagg.  Adm.  370. 

9  The  Moslem,  Olcott,  299;  Wood  v.  The  Nlmrod,  Gllp.  83. 

10  PsMck  V.  Ludlow,  2  Johns.  Cas.  10;  S.  C.  2  Amer.  Dec.  130. 
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S  147.  Port  of  ai8oIiarge.-*^Soi»e  <Mm>  maa^   be 

cmMon  to  loal^e  the  port  of  aestixiatioa  toe  pcort  of  dls- 
oh^ge.  1  Discbarge  refers  to  .the  oiiloadinff  of  the  goods.* 
The  port  to  which  a  vessel  may  proceed  to  land  her  caiigo, 
in  oonsequence  of  the  blockade  of  the  port  of  destina- 
tion,  is  considered  the  port  of  discharge.'  A  port  where 
seamen  are  liable  to  be  confined  in  jiul  if  they  leave  the 
vessel  is  not  a  *'i>ort  of  discharge/'  and  new  articles 
signed  by  them  at  such  port  are  deemed  signed  nnder 
duress.^  If  only  one  port  in  the  United  States  is  named 
and  the  vessel  returns  to  that  ];>ort  and  wholly  dischiuqges, 
it  is  a  final  port  of  discharge,^  the  port  of  discharge  and 
the  port  of  delivery  being  synonymous,  in  legal  effect.^ 

1  U.  8.  V.  Barker,  5  Mason,  404. 

2  TglmhftU  «.  Thft  AniiA  TTfintMLll,  g  fntff.  A-  SftiMpi  «p.  "R^tm  nf  T^ly^yMMlj 
1  Cliff.  68. 

9  Cranmer  v.  Oemon,  2  Pet.  Adm.  390. 

4   Stratton  v.  Babbage,  3  Llv.  Law  Ha^.  060;  S.  0. 8  Law  Bep.  N.  & 

04» 

0  TlM  William  Jarvl8,lSpngae,  480. 

6   Giles  V.  The  Cynthia,  1  Pet.  Adm.  207. 

§  148.  Time  and  duration  of  Toyage^— Where  the 

time  of  continuance  of  vovage  was  agreed  on,  but  acci* 
dentally  omitted,  the  defect  maybe  cured  by  written 
evidence,^  and  where  the  time  is  speci&ed  the  seamen  are 
not  restricted  to  it,  unless  the  voyage  is  made  in  the 
order  speciiied.^  lletaining  seamen  on  board  after  the 
termination  of  the  voyage,  is  a  new  contract  on  the  orig- 
inal terms  as  to  compensation;^  so  if  after  abandonment 
the  voyage  is  continued  by  underwriters.^  Where  the 
duration  is  stated  ^'probably  twelvemonths"  a  seaman 
engages  for  more  or  less  than  that  time,  if  the  master,  in 
good  faith,  endeavors  to  complete  the  voyage  in  that 
tinie.^  Where  the  seaman  ships  for  an  indetinite  period^ 
he  is  at  liberty  to  leave  at  the  termination  of  any  voyage, 
and  the  discharge  of  the  cargo  at  a  port  of  delivery.^}  A 
mariner  who  ships  by  "  the  run  **  takes  the  risk,  of  acci- 
dents attendant  upon  the  maritime  enterprise,  and  in  case 
of  detention  by  stress  of  weather,  he  has  no  claim  for 
additional  compensation, 7  but  the  vessel  is  bound  ia  case 
of  detention  to  maintain  him,  while  he  remains  attached 
to  her.8  Where  a  party  claiming  to  be  hired  as  a  pilot 
represented  that  the  engagement  was  terminable  at  his 
option,  it  affords  a  presumption  that  it  was  terminable  at 
the  option  of  the  other  party  .^ 

1  The  Antelope,  How.  130. 

2  The  William  Jarvis,  1  Sprague,  485. 
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3  11iMa|Mn«.FMu8#t.Pet.0.0.ltt. 

4  HMimioady.  Bwex,  F>  A  M.  Ina.  Co.  4  Umfm,  m. 
ft  T1ieHennIiie,3Sawy.80. 

6  Jaosenv.  TheHel]iricli»Crabbe,226;  The  Chnttad«r»l  Ware,  A7. 

7  ]llltor9.KeUr»Abl>.A<lBi*fi84. 

8  IQBertr.  Kelly,  Abb.  Adm.  064. 

9  Traesdale  V.  Yoong,  Abb.  Adm.  891. 

§  m.  Conntklictioii  of  contraot— Th6  contract  of 
each  seaman  is  a  distinct  contract,  althongh  signed  by 
seveml.i  It  is  presumed  to  include  the  law  maritime, 
except  as  varied  or  modified  by  express  stipulations.^  and 
the  Court  is  bound  to  give  it  a  construction  most  favor- 
able to  the  seamen:*  so  in  case  of  ambiguities.^  Sea- 
men are  held  strictly  to  their  engagements,  yet  minor 
Btip«]atioiis  should  oe  liberally  and  equitably  con* 
staled;*  and,  although  the  law  is  liberal  in  their 
ootiBtmctlOn,BtUl  they  are  bound  by  their  contract,  where 
fraud  is  not  practiced  on  them.«  Immaterial  erasures 
will  be  disregarded.  7  Where  wages  are  specified  by  the 
nontb,  the  contract  is  deemed  entire  for  the  voyage;  * 
but  Btieh  a  contract  does  not  import  compensation  to  be 
oontintied  throughout  the  whole  season,^  but  when  hired 
fdr  tiM  sMUKm  it  to  presumed  for  the  whole  season.  i<)  The 
MMoa,  as  understood  on  the  lakes,  comprises  eight 
ttKntths,  commencing  April  the  first  and  ending  Novem- 
ber the  thirtieth,  u  Shipping  by  the  run  is  a  different 
contract  in  obligations  and  rights  from  the  common  con- 
trnet  of  the  seaman.^  The  contract  of  a  seaman  is  conclu^ 
tAYe  as  to  the  voyage  and  wages,^  and  term  of  service.^^ 
When  services  are  volunteered  they  are  presumed  worth 
no  more  than  cost  of  maintenance.^  dipping  articles 
ate  to  be  construed  as  contemplating  a  voyage  d&ect  from 
the  port  of  departure  to  the  port  of  termination,  unless 
otherwise  stipulated  or  plainly  made  known.  ^^  Payment 
«nd  receipt  on  discharge  of  cargo  is  sufficient  evidence  ci 
termination  of  contract.^? 

1  OUTer«.Alezsnder,6l*et.i4S. 

t  The  Atlantic,  Abb.  Adm.  476;  Tbe  Cnusder,  1  Whre,  437;  JaineMm 
V.  The  Segulus,  1  Pet.  Adm.  212. 

•  Goodrich  9,  The  Domingo.  1  Sawy.  186;  Wope  e.  H^mamray,  1 
Binraguo,  309;  Jansen  v,  Helnncn,  Crabbe,  226. 

4   The  Disco,  2  Sawy.  474 ;  Jansen  v.  Belnrlch,  Crabbe,  226. 

ft  Tbe  Cadmiis  v.  Matthews,  2  Paine,  229;  Brice  v.  The  Nancy,  Bee, 
09;  Hernaman  «.  Bawden,  3  Burr.  1844. 

•  Seamen'a  Wages,  13  Opln.  Att.-GenL  587 ;  The  Sarah  Jage,  Blatchf  . 
#  H.  419;  Qoodrtdge  r.  Peabody,  2  Danes  Abr.  462:  Ttn  Ttltoo* 
Blatchf.  A  H.  2lM;  TKe  Warrington,  Ibid.  837.  ^^ 

7  ThelSi^,Dle6tt,232. 
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8  Walton  V.  The  Keptane,  1  Pet.  Adm.  142;  Sims  v.  Jackson,  1  Pet* 
▲dm.  157.   Commencement  of  wages— see  Rev.  Stats,  sec.  4924. 

9  Traesdale  V.  Young,  Abb.  Adm.  893;  The  Budson,  Olcott,  396. 

10  The  Balize,  1  Brown  Adm.  424. 

11  The  Ballze,  1  Brown  Adm.  424. 

12  Harden  v.  G  ordon,  2  Mason,  547 ;  Cutter  v.  Powell,  6  Term  Bep.  320. 

13  The  Triton,  Blatchf.  &  H.  284;  The  Warrington,  Ibid.  334;  Tho 
Sarali  Jane,  Ibid.  409. 

14  The  Isabella,  2  C.Bob.  241;  The  Warrington,  Blatchf .  A  H.  337. 

15  Boberts  v.  Noble,  1  Low.  57. 

16  The  Moslem,  Olcott,  290;  The  George  Home,  1  Bagg,  Adm.  370. 

17  Pliillips  V.  The  Thomas  Scattexgood,  Gilp.  1;  Mitchell  v.  Pratt, 
Taney,  45a. 

§  150.  Effect  of  special  stdpulations.— Seamen  axe 

treated  as  young  heirs,  wards,  etc.,  by  the  courts,  which 
will  consider  how  far  special  agreements  are  reasoiiable,^ 
assertions  beyond  the  requisites  of  the  statute  being 
examined  with  scrutiny.'^  If  anything  unusual  is  con- 
tained in  the  shipping  articles  renouncing  advantages,  it 
must  be  proved  that  it  was  fully  and  fairly  explamed,' 
and  was  balanced  by  an  adequate  consideration,^  other- 
wise it  will  not  be  binding.^  A  stipulation  for  a  series  of 
voyages  may  be  terminated  or  varied  by  the  mutual 
consent  of  the  master  and  crew,  and  a  new  voyage  substi- 
tuted by  parol. 0  A  stipulation,  by  foreign  seamen,  that 
all  disputes  will  be  referred  to  the  courts  of  their  own 
country  will  be  respected  and  enforced,  ?  but  not  when 
the  contract  is  put  an  end  to.^  Under  a  stipulation  that 
differences  should  be  submitted  to  arbitration,  there  were 
no  differences  to  submit  where  wages  were  agreed  on, 
demanded,  and  refused.^  An  express  stipulation,  that 
none  of  the  crew  shall  demand  wages  until  the  return  of 
the  vessel  to  the  port  of  outiit,  is  an  agreement  that  wages 
legally  due  at  a  foreign  port  should  be  paid  only  at  the 
port  of  outfit. ^0  A  stipulation  that  seamen  will  prosecute 
only  in  a  court  of  common  law  is  void,  unless  it  Is  proved 
that  the  matter  was  fully  explained  to  them  and  that 
their  rights  would  not  be  prejuoiced  thereby,  ^^  but  a  stip- 
ulation that  they  will  not  sue  till  the  vessel  is  unladen  Is 
binding  if  fairly  made.^^ 

1  The  Sarah  Jane,  Blatchf.  A  H.  406 ;  Harden  «.  Gordon,  2  Mason,  541. 

2  The  Sarah  Jane,  Blatchf.  &  H.  406;  The  George  Home,  1  Hagg. 
Adm.  870. 

3  Brown  «.  Lull,  2  Sum.  450,  dlRtlngnlshlng  Appleby  v.  Bods,  8 
East,  300. 

4  Freeman  v.  Baker,  Blatchf.  &  H.  380;  The  Geoige  Home,  1  Hagg. 
Adm.  370;  The  Rajah,  1  Sprague,  200;  The  HlgUander,  IbidTTlO: 
Brown  v.  Loll,  2  Sum.  443;  The  Mary  Paulina,  1  Sprague,  45;  The  Satali 
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Jane.  BlatcOiC.  A  H.  401;  Tbo  Gypreu,  Ibid.  €3:  Tbe  ^taatto,  DeadT. 
473;  Heard  ff.  Bogera.l  8Di«ffn0,m;  TheAa8Ci«Ua»ainwe^^  Tne 
Bochambeaa»  Ibid.  904:  Harden  v.  Gordon, 2  Mason, Ml;  The  Qtiiti- 
tero,  1  Low.  38;  The  Juliana,  1  Dods.  S04. 


shew 

David  X *»»•*,  «  T.cuv,  <#w,  ^j 

Sarah  Jane,  Blatchf .  &  H.  406. 

6  Piehl  V.  Balchen,  Olcott,  24. 

7  Sucker  v.Klorkgeter,  Abb.  Adm.  407;  Siganl  v.  The  Roberts,  3 
Esp.  71;  Slmland  v,  Stephens,  Ibid.  269. 

8  The  Elwin  Ereplln,  4  Ben.  424;  Wesberg  v.  The  St.  Olofl,  2  Pet. 
Adm.  428;  Bucker  v.  Klorkgeter,  2  Fekid.402. 

9  The  Sarah  Jane,  Blatchf.  ft  H.  401. 

10  Johnson  v.  The  Lady  Waltexstorff,  1  Fet.  Adm.  21&. 

11  The  Sarah  Jane,  Blatchf.  ft  H.  401. 

12  Oranon  v.  Hartsbome,  Blatcbf .  ft  H.  454. 

§  151.  ContraotB,  ^rhen  iiivalid.-*Any  ai^ement 
injurious  to  tlie  seaman  is  yoid,^  or  when  any  undue  advan- 
tage is  taken,^  any  stipulations  contravening  the  language 
or  the  policy  of  the  statute  are  of  coiurse  void.*  All  agree- 
ments, if  unjust,  will  be  set  aside  or  be  disregarded^^as  a 
contract  to  take  less  than  the  amount  due,  and  the  receipt 
of  a  seaman  is  no  bar  to  a  recovery  of  the  balance;  ^  it  is 
only  prima  facie  evidence  of  payment.^  No  attention 
should  be  paid  to  a  release  given  from  all  claims  and  dam- 
ages to  procure  the  payment  of  wages.  "^  A  contract  upon 
a  discharge  before  the  completion  of  the  voyage,  concern- 
ing wages  already  earned,  will  beset  aside  or  disresazded.* 
Any  contract  made  at  sea  changing  the  terms  of  the  origi- 
nal contract  is  not  binding  on  the  seamen  if  it  be  contrary 
to  justice.^  An  a^a?eement>  not  to  demand  wages  is  void, ^^ 
so  an  agreement  oy  a  cook,  on  a  lishing  voyage,  to  re- 
nounce all  wages,  and  in  lieu  thereof  to  accept  tna  catch 
of  one  seanoan,  is  unequal  and  u  ujust.  ^^  A  contract  not  to 
leoeive  wages  unless  the  vessel  safely  returns  to  the  home 
port,  flithouffh  freight  should  bo  earned  on  the  outward 
voyage,  wilfbe  set  aside.^  A  stipulation  that  a  return  to 
duty  a^r  an  absence  shall  not  relieve  the  seaman  from 
the  forfeiture,  la  void.  1*  Articles  Aigned  by  a  minor  are 
void." 

1  The  €3rpreBB,  matchf .  ft-  H*  87 ;  Harden  «.  Gordon,  2  Xason,  Ml. 

2  BomerviUQ  v.  The  Francisco,  1  Sawy.  393. 

9  Harden  v,  Gordon,  2  Mason,  Ml:  Cutter  v.  Powell,  6  T.  B.  820; 
Awlebyv«Bods«8£astr800{  Jesse  «.Boy,4a^nEW.  626;  IGiOiap.  M.ik 

4  ThftR]nglflw<1flg»  6.  Ben.  400. 

5  Sarins  V.  The  Juno,  1  Woods,  300. 

BSBTYS.  ftcA.^],*. 
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8  WUteinaa  •.  The  Neptune.  1  Pet.  Adm.  180;  The  David  Prstt,  I 
Ware,  489;  Harden  v.  Gordon,  2  Mason,  641;  U.  8.  v.  WilUams,  1  Ware, 
188. 

7  Haoflon  v.  Fowle,  1  Sawy.  545;  Whitney  v.  Eager,  Crabbe,  422. 

8  The  Hermlne,  S  Sawy.  80. 

9  TheCaul8ttaia,I>eady,49. 

10  Gfles  V.  The  Cynthia,  1  Pet.  Adm.  209;  Edwards  v.  Ohild,  2  Yem. 

727. 

11  Somervine  v.  The  Franoiaoo,  1  Sawy.  890;  Knight  v.  Parsons,  1 
Spxagoe,  279;  Mayshew  v.  Terry,  1  Sprague,  582. 

12  The  Bajah,  1  Sprague,  19^  Johnson  o.  Sims.  1  Pet.  Adm.  215;  The 
Juliana,  2  Dods.  504;  Buck  v.  Bawliuson,  1  Bio.  P.  C.  U7. 

13  Freeman V. Baker, Blatchf. AH. 872. 

14  James  V.  LeBoy,  Anth.  N.  P.  150. 

§  152.  Rights  of  seamen^^In  shipping  articles,  the 
law  implies:  first,  that  the  ship  is  seaworthy;  and  second, 
that  good  and  sufficient  provisions  shall  be  supplied. ^  If, 
before  the  voyage  is  begun,  the  seamen  really  believe, 
upon  good  reasons,  that  the  vessel  is  nnseaworthy,  they 
may  refuse  to  go  to  sea  in  her,^  and  may  resist  an  attempt 
to  compel  them'  to  do  so  without  incurring  a  charge  for  a 
revolt;  *  and  if  they  ask  for  a  survey,  they  are  not  bound 
to  go  in  her  until  the  request  is  granted,^  the  master  hav- 
ing no  right  to  compel  them;  ^  if  reasonable  cause  exists 
the  owners  cannot  charge  the  seamen  with  the  expense.* 
If,  after  commencing  the  voyage,  the  crew  become  appre- 
hensive of  great  danger  from  unseaworthiness,  it  is  not 
mutinous  in  them,  in  a  body,  to  apply  respectfully  to  the 
officers  and  urge  that  the  ship  be  put  back  to  port.'^  The 
liberty  given  to  the  crew  by  Kevised  Statutes  to  complain 
that  they  are  in  anv  manner  detained  contrary  to  their 
agreement,  or  that  the  vessel  is  unseaworthy,  etc.,  applies 
only  to  such  causes  of  complaint  as  are  specified  m  the 
statute.8  The  right  is  to  be  exercised  under  the  fair  and 
reasonable  discretion  of  the  master  as  to  time  and  mode 
of  landing,  and  their  refusal  to  do  duty  is  justifiable  only 
when  the  refusal  is  necessary  to  prevent  a  loss  of  their 
right,^  and  the  master  is  liable  in  damages  for  his  refusal 
to  permit  the  exercise  of  their  rights.  i<>  If  they  leave  the 
vessel  against  orders,  to  go  before  the  consul  to  complain 
of  their  treatment,  it  is  not  a  desertion, ^^  nor  are  they  sub- 
ject to  forfeiture  for  coming  ashore  to  legallv  demand 
their  wages.^  If  seamen,  from  an  honest  mistake  of  their 
ri£^ts,  peacefully  refuse  to  labor,  it  will  not  justify  their 
imprisonment.  ^ 

1  Dixon  V.  The  Gyms,  2  Pet.  Adm.  407;  U.  8.  v.  Hltchell,  9  WaSh.  G. 
0.9B.  AndseeBev.  Stats,  see.  4564. 

2  U.  8.  V.  Nye,  2  Cnrt.  225;  The  Moslem,  Oloott,  289;  BoBker  ew 
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Klorkgeter.  Ab1>.  AObel  402;  U.  8.  v.  GlTlngB*  1  Spngne.  7ft;  The  HIbeiu 
nlm  IcL  78:  u.  S.  v.  Bt^y,  1  Wood.  A  M.  US;  U.  S.  v.  Aflhton.  S  Sam.  IZi 
Porter  «.  Andrews,  9  Jonna.  890. 

3  U.  S.  V.  GiYings,  1  Spragae,  75;  U.  8. «.  ABbton,  2  Smn.  13. 

4  U.  S.v.Oivliigs,lSpragae,7ft.   8ee  Bev.  Stats,  sees.  4560, 456S. 
ft   The  Hiberoia,  1  Sprague,  78. 

6  The  William  Harris,  1  Ware,  367. 

7  The  Moslem,  Olcott,  288;  U.  8.  v,  Staly,  1  Wood  A  M.  388. 

8  Jordan  v.  WUllams,  I  Gnrt.  69;  8.  0.  4  Law  Bep.  K.  8.421;  The 
Erwhi  Kreplln,  4  Ben.  420;  The  Union,  4  Bhttohf.90.  And  see  Bev. 
Stats,  sees.  4556-4561. 

9  Jordan  v.  Williams,  1  Curt.  69;  8.  G.  4  Law  Bep.  N.  8. 421. 

10  Knowlton  v.  Boss.  1  Sprague,  163;  8. 0. 2  Law  Bep.  N.  8. 13.  And 
see  Bev.  Stats,  sec.  4559. 

11  Hart  V.  The  Otis,  Grabbe,  53;  The  Elwin  KrepUnjJ Ben.  420;  The 
Union,  4  Blatchf.  90;  Fiehl  v.  Balchen,  Olcott,  34;  The  Elizabeth,  1 
Hagg.  Adm.  182;  The  Minerva,  Id.  347. 

12  Babbel  v.  Gardner,  Bee,  87 ;  Pitkin  v.  Garden,  case  not  reported. 

13  Wope  V.  Hemmenway,  1  Sprague,  300. 

S  153.  Right  of  self-defense.  ^Ezlgeneies  might 
arise  which  would  justify  the  officers  and  crew  to  restrain 
the  master,  but  such  measures  should  cease  the  moment 
the  occasion  for  them  ceases.^  If,  from  the  improper  con- 
duct of  the  master,  the  crew  have  good  reason  toni)elieye 
that  they  will  be  subjected  to  cruel  or  oppressive  treat- 
ment, or  that  great  wrong  is  about  to  be  inflicted  on  one 
of  their  number,  they  may  take  reasonable  measures  fox 
his  or  their  protection. ^  They  are  bound  to  obedience  and 
respect  of  officers,  and  are  not  authorized  to  draw  and 
brandish  a  knife. or  axe,  but  must  wait  for  redress  at 
home.*  Where  the  crew  interposed  to  prevent  the  punish- 
ment for  gross  misbehavior  of  one  of  their  number,  it 
was  held  an  endeavor  to  commit  a  revolt.*  They  have 
not  the  right,  in  case  of  shipwreck  and  taking  to  the  boats, 
to  throw  overboard  some  of  the  passengers  to  lighten  the 
boat,  but  are  bound  to  undergo  necessary  hazards  to  pre- 
serve the  passengers.^  Seamen  may  oppose  the  further 
infliction  of  punishment  by  escaping,  and  even  by  resist- 
ing, fto  far  as  to  protect  themselves  &om  injury.^ 

1  U.  8. «.  8harp,  Pet.  C.  G.  118. 

2  U.  8. «.  Borden,  1  Sprague,  314 ;  8.  G.  11  Law  Bep.  N.  8. 100» 

3  Fuller  v.  Colby,  3  Wood.  &  M.  1 ;  8.  G.  9  Law  Bep.  397. 

4  IT.  8.  V.  Morrison,  1  Sum.  448. 

5  IT.  8. «.  Holmes,  1  Wall.  Jr.  1. 

6  Fuller  V.  Golby,  3  Wood.  &  M.  9;  T7.  S.  v.  Smith,  3  Wash.  C.  G.  781 
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Someryfile  v.  The  Fianciaco.  1  Sawy.  398;  NeU«pit  «.  Tke  LMin,  2 
Sawy.  244;  The  Ocean  Spray,  4  Sawy.  105. 

2  Beed  v.  Canfleld,  1  Sum.  105. 

3  Pierce  v.  Patton,  Gilp.  435;  Johnsoh  v.  Qucklns,  1  Spragae,  67: 
Beed  V.  Canfleld,  1  Sum.  1»5;  The  Ben  Flint,  1  Abb.  IT.  S.  181;  S.  C.  1 
Biss.S66. 

4  The  Ben  Flint,  1  Abb.  U.  S.  126. 

5  Tlie  Cteorge,  1  Sum.  1S7. 

6  The  Ben  Flint,  1  Abb.  U.  S.  131 ;  8. 0. 1  Bias.  866;  8. 0. 8  Amer.  Law 
Bep.  N.  8. 707;  Walton  v.  Tlie  Neptune,  1  Pet.  Adm.  142;  Beed  v.  Can- 
field,  1  Sum.  195:  Johnson  v.  Huckins,  i  Spngue,  67;  Pierce  v.  PsMon, 
GUp.  435;  The  Nlmrod,  1  Ware,  9. 

7  Knight  V.  Parsons,  1  Sprague,  279;  S.  C.  Law  Bep.  N.  S.  96. 

8  The  Nortih  America,  5  Ben.  486. 

9  Nevitt  V,  Clarke,  Olcott,  316;  The  Ben  Flint,  1  Abb.  U.  8. 133;  8.  C. 
1  Blss.  568. 

10  Hart  V.  The  Littlejobn,  1  Pet.  Adm.  117;  Tlie  Atlantic,  Abb.  Adm. 
480;  Harden  v.  Gordon,  2  Itfason,  541 ;  Beed  v.  Ganfield,  1  Sum.  195. 

11  The  Atlantic,  Abb.  Adm.  451;  The  Ben  Flint,  1  Abb.  U.  8.  132;  8. 
C.  1  Blss.  567. 

12  Bicbards  v.  The  JuiUlette,  2  N.  Y.  Leg.  Obs.  28. 

13  Tonillnson  v.  Hewett,  2  Sawy.  278. 

14  Babcock  V.  Terry,  1  Low.  66. 

15  Freeman  v.  B^er,  Blatchf.  A  H.  383;  Walton  v  The  Neptune,  1 
Pet.  Adm.  142;  Harden  v.  Gordon,  2  Mason.  555:  Beed  v,  Canfleld.  1 
Sum.  197 ;  The  George.  1  Sum.  153 ;  The  Bradlsh  Johnson,  1  Woods,  302; 
The  Atlantic,  Abb.  Adm.  478;  The  Ben  Flint,  1  Abb.  U.  S.  181:  S.  G.  1 
Blss.  S66;  Ringgold  v.  Crocker,  Abb.  Adm.  347 :  The  Nlmrod,  1  Ware,  9; 
Croucher  V.  Oakman,  3  Allen,  185;  Brown  v.  The  D.  S.  Cage,  1  Woods, 
405. 

16  Neritt  v.  Clarke,  Olcott,  322;  Beed  v.  Canfleld,  1  Sum.  195. 

17  Holmes  V.  Hutchinson,  Gllp.  447;  Walton  v.  The  Neptune,  1  Pet. 
Adm.  142.   See  Bev.  Stats,  sees.  4569, 4570. 

18  Harden  v.  Gordon,  2  Mason,  541. 

19  The  Cambridge,  4  Sawy.  252. 

20  The  Ben  Flint.  1  Abb.  XT.  8. 131:  8.  C.  1  Blss.  566:  6  Amer.  L.  B.  N. 
8. 707;  Walton  v.  The  Neptune,  1  Pet.  Adm.  142;  Beed  v.  Canfleld,  1 
Simi.  195:  Johnson  v.  Hucklus,  1  Sprague,  67;  Pierce  v.  Patton,  Gllp. 
435 ;  The  Nlmrod,  1  Ware,  9. 

21  Freeman  V.  Baker,  Blatchf .  A  H.  372;  The  Atlantic,  Abb.  Adm. 
451;  The  Ben  Fllut,  1  Abb.  U.  S.  132;  S.  C.  1  Blss.  566;  The  William 
Harris,  1  Ware,  373;  nniiiont  r.  TalKjr,  1  Sprague,  243;  Ringgold  v. 
Crocker,  Abb.  Adm.  344;  Walton  r.  The  Neptune,  1  Pet.  Ad.  142;  The 
Mentor,  4  Mason,  84;  The  Forest,  1  Ware,  420;  The  Phoebe,  1  Ware,  367. 
And  see  Bev.  Stats.  4569, 4570. 

§  155.  Rights  of  disabled  seamen.— When  a  sea- 
man is  unable  to  do  his  duty  by  reason  of  sickness,  he  is 
entitled  to  his  whole  wages,  ^  even  if  his  sickness  began 
before  signing  the  articles,  but  after  entering  on  the  serv- 
ice ;  ^  but  not  if  disabled  by  his  own  fault."  Full  wages 
means  the  same  wages  he  would  have  received  had  lie 
lived   and  served   out  the  whole  voyage.*     They   are 
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entitled  to  be  cored  at  the  exi)ense  of  the  vessel.^  In  case 
of  injury  by  fault  or  neglect  of  officers,  the  Seaman  is 
entitled  to  inll  wages  till  restored,  and  for  expenses  of 
keep  and  medical  attendance.  >  If  he  received  the  hurt  on 
entering  the  port  of  discharge,  without  any  fault  or  neg- 
ligence of  the  ship's  officers,  and  took  his  discharge  and 
full  payment,  the  vessel  is  not  liable  J  A  seaman  left  in 
a  foreign  hospital,  on  rejoining  his  vessel  is  entitled  to  the 
original  rate  of  wages  contracted  for.^  When  disabled  on 
whaling  voyage  and  left  abroad,  he  is  to  be  paid  the  same 
proportion  to  his  "lay''  as  the  time  he  served  was  to  the 
whole  voyage.® 

1  Sims  V.  Jackson.  1  Wash.  C.  G.  416;  Chandler  v.  Greaves,  2  H. 
Black.  606;  Catter  v.  Powell.  6  Term  Bep.  320;  Walton  v.  The  Neptune, 

1  Pet.  Adm.  152:  Scott  v.  The  Oreeuwlch.  1  Pet.  Adm.  155;  The  £xeter. 

2  G.  Rob.  261 ;  Hart  v.  The  Llttlelohn,  115:  ICatterstrom  o.  Hazard.  Bee, 
461 ;  Ex  parte  Glddlngs,  2  GaU.  57 ;  Chandler  v.  Greaves,  2  H.  Black.  606. 

2  NeUson  v.  The  Laura.  2  Sawy.  242,  dlstlngnlshlng  Exnarte  Ged- 
dlnfirs,  2  Gall.  55;  Biahoon  o.  The  Gloacester,  Bee,  395:  Chandler  v. 
Greaves,  2  Blatchf.  &  H.  606:  Nevltt  v.  Clarke,  Olcott,  316;  Uaineyv. 
The  Tristram  Shandy,  Bee,  414 ;  Myers  v.  The  Lizzie  Hopkins,  1  Woods, 
170:  81ms  v.  Jackson,  1  Pet.  Adm.  157;  Wiggins  v.  Ingleton,  2  Ld.  Ray. 

8  Johnson  v.  Hncklns,  1  Sprague  67. 

4  Sims  V.  Jackson,  1  Wash.  414. 

5  Brown  v.  The  Brandish  Johnson,  1  Woods,  302:  Reed  v.  Canfleld, 
I  Sum.  195;  Brown  o.  Overton,  1  Spra£rue,462;  Toinlinson  v.  Hewett,  2 
Sawy.  284;  Nellson  v.  The  Laura.  2  Sawy.  246;  The  Ben  Flint,  1  Abb. 
tJ.  S.  133;  1  Biss.  668;  Moselev  v.  Scott,  5  Amer.  L.  Reg.  N.  8.  mi;  Nev- 
ltt V.  Clarke,  Olcott,  316;  The  North  America,5  Ben.  4k),  distinguishing 
The  George,  1  Sum.  151, 595. 

6  Myers  v.  The  Lizzie  Hopkins,  1  Woods,  172:  Brown  v.  Overton,  1 
Biss.  567;  S.  C.  1  SpraiTue,  4i)2;  The  Atlantic,  Abb.  Adm.  478:  Reed  e. 
Canfleld,  1  Sum.  195;  The  Ben  Flhit,  1  Abb.  U.  S.  133;  S.  C.  1  Biss.  568; 
Moseley  v.  Scott,  5  Amer.  Law  Reg.  N.  S.  539;  Nevltt  v.  Clarke.  Olcott, 
816:  Croucher  V.  Oakman,3  Allen,T85;  Brown  v.  The  Bradish  Johnson, 
1  woods,  801;  The  Cortes,  6  Ben.  288;  Walton  v.  The  Neptune»  1  Pet. 
Adm.  142. 

7  The  Ben  Flint,  I  Biss.  562. 

8  Shakerly  v.  Pedrick,  Crabbe,  63. 

9  Brunent  v.  Taber,  1  Sprague,  243;  S.  C.  8  Law  Rep.  N.  S.  685;  Lov- 
rein  v,  Thompson,  1  Sprague,  355. 

§  156.  Right  to  damages.— Seamen  are,  in  general, 
entitled  to  recover  damages  for  an  assault  and  battery  by 
the  officers;  firnt,  where  violence  is  inflicted  wantonly  and 
without  provocation;  second,  where  there  was  provocation 
and  cause,  but  the  punishment  was  cruel  ana  excessive; 
and  third,  usually  when  the  punishment  was  inflicted 
with  a  deadly  or  dangerous  weapon,  i  Where  they  are 
punished  immoderately,  after  yielding  submission,  they 
may  seek  redress  at  the  home  port  of  the  vessel;^  the 
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punishment  must  be  clearly  excessive,  or  no  damages  will 
be  awarded.^  They  are  entitled  to  damages  for  the  un- 
lawful acts  of  the  master  in  wounding,  and  then  discharg- 
ing them  in  a  foreign  port,  while  in  the  prosecution  of  the 
voyage.*  They  are  entitled  to  damages  in  proportion  to 
the  injury  received.^  If  the  master  fails  to  protect  the 
seaman  from  ill-usage  by  the  officers,  he  will  be  held 
responsible.^  The  vessel  will  be  liable  in  damages  for 
loss  or  injury  to  a  mariner  from  carelessness,  negligence, 
or  the  wilful  misconduct  of  any  officer, ?  or  culpable  neg- 
ligence, in  case  of  personal  injury.^  They  are  entitled  to 
damages  for  defective  supplies  of  medicine.^ 

1  Forbes  v.  Parsons,  Crabbe,  283.  And  see  Densmore  v.  Wilkes,  13 
How.  3M;  The  Philadelphia,  Olcott,  220:  Whitton  v.  The  Commerce,  i 
Pet.  Adm.  160;  Butler  v.  McLellan,  1  Ware,  229;  Belf  v.  The  Maria, 
Abb.  Adm.  186;  Fuller  v.  Colby,  3  Wood.  &  M.  10. 

2  Fuller  v.  Colby,  3  Wood.  A  M.  10 ;  Belf  v.  The  Maria.  1  Pet.  Adm.  186 ; 
Pinsman  v.  Wilkes,  12  How.  390;  Sheridan  v.  Furbur,  Blatchf.  A  H.  429; 
Brown  v.  Howard,  14  Johns.  122:  Bice  v.  The  Polly  and  Kitty,  2  Pet. 
Adm.  420;  Thome  v.  White,  1  Pet.  Adm.  168;  Sampson  v.  Smith,  15 
Mass.  365. 

3  Fuller  v.  Colby,  3  Wood.  A  M.  15;  Butler  v.  McLellan,  1  Ware,  229; 
Thome  V.  White,  1  Pet.  Adm.  168. 

4  The  Ben  Flint,.  1  Abb.  U.  S.  133:  8.  C.  1  Blss.  568;  Croucher  v.  Oak- 
man,  3  Allen,  185;  Brown  v.  The  Independence,  Crabbe,  64. 

5  Butler  V.  McLellan,  1  Ware.  229;  Belf  v.  The  Maria,  1  Pet.  Adm. 
180;  Thome  o.  Wliite,  1  Pet.  Adm.  168;  Jarvis  v,  Claiborne,  Bee,  248; 
Sampson  v.  Smith,  15  Mass.  365. 

6  Anderson  v.  Boss,  2  Sawy.  91. 

7  Brown  v.  The  D.  S.  Cage,  1  Woods,  401. 

8  Beedv.  Canfleld,  1  Sum.  195;  The  Ben  Flint,  1  Abb.  U.  S.  132; 
Brown  v.  Overton,  1  Sprague,  462. 

9  Babcock  v,  Terry,  1  Low.  70;  The  George,  1  Sum.  157. 

§  157.  Rights,  duties,  and  liabilities  of  mate.— A 
mate,  succeeding  as  master,  does  not  lose  his  distinguish- 
ing character  as  mate.^  A  mate  who  takes  command  of  a 
vessel  on  the  death  of  the  master  is  entitled  to  wages  for 
the  entire  voyage  at  the  contract  price  as  mate.^  He  may 
sue  in  admiralty  as  mate,  but  at  common  law  only  for 
the  extra  compensation  for  actiug  as  master .^  He  may 
be  allowed  out  of  the  fund  in  court  the  value  of  his  sup- 
plies beyond  his  own  support  taken  from  his  private 
venture  for  the  use  of  himself  and  crew.*  In  general,  the 
mate  must  attend  to  taking  in  and  delivering  the  cargo. 
If  any  special  directions  are  given,  he  must  obey  them;  if 
not,  he  must  use  common  care  end  discretion,  to  the 
best  of  his  judgment,^  and  may  be  responsible  for  loss  by 
negligence  in  taking  account  of  cargo,^  but  he  is  not 
responsible  where  the  master,  without  notice  to  the  mate, 
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voluntarily  paid  to  the  consignee  an  excess  over  the 
amount  of  the  cargo  stated  in  the  bill  o£  lading.'  If  goods 
are  lost  by  his  negligence,  he  cannot  recover  wages,  but 
he  will  not  be  liable  for  a  mere  mistake-^  A  sailor  made 
second  mate,  is  entitled  to  second  mate's  wages  from  time 
of  his  appointment.®  A  second  mate,,rightf  ully  displaced 
from  heading  a  boat,  is  bound  to  perform  other  duty,  and 
may  be  punished  for  disobedience,  i<>  but  he  may  refuse 
obedience  when  no  offense  had  been  committed,^^  but  he 
is  bound  to  return  to  duty  upon  the  order  of  the  master.^'-* 
Where  the  first  mate,  before  leaving  home  port,  became 
so  intoxicated  as  to  be  disobedient,  insolent,  and  negli- 
gent, the  master  is  justified  in  discharging  him.^^ 

1  The  George,  1  Sum.  157;  Kead  r.  Chapman,  2  Strange,  937;  The 
Favourite,  2  CTBob.  232. 

2  The  Fanny  Gardner,  6  Biss.  209. 

8  The  Leonldas,  Olcott,  14 ;  Atkyns  v.  Burrows,  1  Pet.  Adm.  244 ;  The 
Gecwge,  1  Sum.  151. 

4  The  Bodney,  Blatchf.  &  H.  226. 

5  WUson  V.  The  Belvedere,  1  Pet.  Adm.  258. 

6  TheTu8kar,lSprague,71. 

7  Scharlock  v.  The  Globe,  Crabbe,  278. 

8  Crammer  v.  The  Fair  American,  1  Pet.  Adm.  242 ;  Conner  v.  Leyer- 
Ing,  2  Cranch  G.  C.  163. 

9  The  Blohm,  1  Ben.  228. 

10  Morris  v.  Cornell,  1  Sprague,  62;  S.  C.  6  Law  Bep.  904. 

11  Foye  V,  Leekie,  1  Sprague,  210. 

12  Gladding  v.  Constant,  1  Sprague,  73. 

13  The  Garnet,  3  Sawy.  350. 

§  158.  VThaling  and  fishing  voyages. — Seamen  may 
contract  for  "lays"  or  shares  on  the  venture;  i  such  agree- 
ments are  confined  to  privateering  and  fishing  voyages.*^ 
The  contract  for  shares  or  '*  lays'*  on  a  whaling  voyage 
does  not  create  a  partnership,  but  a  hiring,  and  the  *  *  lays  " 
or  shares  are  in  the  nature  of  wages;  the  crew  are  not 
jointly  interested,  nor  are  they  liable  to  third  persons  for 
the  debts  of  the  vessel,  or  for  outfits  of  the  voyage; «  but 
they  are  not  wages  so  as  to  give  the  right  to  attach  the 
vessel  during  the  process  of  winding  up  the  accounts  of 
the  venture;^  the  sliares  are  to  be  ascertained  on  the  final 
settlement  of  the  voyage.^  There  is  no  established  usage 
as  to  the  mode  in  which  they  are  to  be  calculated.*  It  is 
only  on  what  escapes  the  perils  of  the  sea  that  the  lays 
5?Sv.  •  '®ckoned.7  So  salvage  paid  by  the  master  in  good 
T?i!  i®  •*  charge  upon  the  oil,  which  seamen  must  share.* 
xne  Claim  of  a  seaman  in  the  whale  fishery  is  to  a  share 
oi  tne  proceeds  of  the  voyage,  when  realized,  according 
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ment  for  shares  of  every  article  *'  pzocared  bj  the  crew," 
the  seamen  cannot  recover  a  share  of  freight.*  A  seaman 
on  a  whaling  voyage,  discharged  at  a  foreign  port  at  his 
request,  is  entitled  to  the  pro  rata  part  of  nis  lay  to  the 
value  at  the  home  port>  Where  seamen  are  ready  and 
willing  to  make  the  fish  it  is  equivalent  to  an  actual  per- 
formance, and  they  are  entitled  to  be  paid  their  shares.^ 
Where  the  whaling  voyage  is  lost  abroad,  and  the  carso 
sent  home  to  the  owner,  the  seaman  must  resort  to  toe 
owner  for  his  share  of  the  **  catchings,"  in  conformitv  to 
contract,^  but  the  master  is  authorized  to  pay  them  their 
respective  shares  by  delivering  portions  of  the  oil  taken;  ^ 
but  where  the  vessel  was  wrecked  and  only  a  portion  of 
the  cargo  saved,  the  seamen  are  entitled  to  a  share  only  in 
the  net  proceeds.^  Shipping  articles  for  a  fishing  voyage 
do  not  determine  conclusively  who  are  owners,  nor  with  ' 
whom  the  contract  is  made,  out  seamen  have  a  remedy  | 
against  all  the  owners,  and  may  show  these  facts  by  other  i 
evidence  than  the  papers  of  the  vessel.^  They  may  main-  \ 
tain  a  suit  either  in  admiralty  or  at  law  for  their  share.  ^^ 

1  Montgomery  v.  Tjrson,  1  Low.  131;  Huflsey  o.  Fields,  1  Spmgne, 
8M;  Barrels  of  OU,  1  Spragae,  475. 

2  Macy  v.  De  Wolf,  3  Wood,  dk  M.  210 ;  Bamey  «.  Coflln,  S  Pi6k.  lift. 

3  The  Sarah  Jane,  BlatcM.  A  H.  401. 

4  Jenks  V.  Cox,  1  Hohnes,  92. 

6  Goodrich  9.  The  Domingo,  1  Sawy.  182. 

6  Jay  V.  Almy,  1  Wood,  d;  M.  262. 

7  Hossey  v.  Fields,  1  Spragae,  894;  S.  C.  10  Law  Bep.  K.  S.  673. 

8  Beedv.Hussey,BIatchf.  ftH.625. 

9  Waito.GibI>3,4Pick.297. 

10  Duryee  v.  Elklns,  Abb.  Adm.  535;  Baxter  v.  Bodman,  3  Pick.  435. 

§  160.  Wages  of  seamen.— A  stipulation  for  the 
payment  at  a  certain  rate  will  be  carried  out  according  to 
the  intent  of  the  parties.i  Where  the  articles  provided 
for  payment  in  U.  S.  currency,  or  its  equivalent  in  gold  at 
the  current  rate  of  exchange,  the  consul  at  a  foreign  port 
should  allow  a  deduction  of  the  difference  between  green- 
backs and  gold,  or  silver,  and  the  cost  of  exchange.* 
When  payable  in  foreign  currency,  they  are  to  be  paid  in 
U.  S.  gold  coin,  accord&ig  to  the  commercial  value  of  the 
foreign  currency.* 

1  Hathaway  V.  Jones,  2  Spragae,  56. 

2  Seamen's  Wages,  13  Opin.  Atty.  Oen.  557. 

3  The  Blohm,  1  Ben.  228.  And  see.  Wages  Payable  In  Odd,  Ser. 
Stats,  sec  4548. 
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§  161.  Freight  as  the  mother  of  wageB.^Freight 
in  the  hands  of  the  owners  is  a  trust  fund,  to  oe  acoouuted 
for  to  those  whose  industry  produced  it;  '■  but  the  right  of 
the  seaman  is  not  affected  oy  any  contract  between  the 
owners  and  the  shippers,  it  extends  to  the  full  value  of 
the  freight  earned.^  There  is  no  difference  between  pas- 
sage money  and  freight,  they  are  governed  by  the  same 
rule  of  law.*  B^  the  old  iiile,  freight  is  the  mother  of 
wages;  if  no  freight  is  earned,  no  wages  are  due.^  If 
freijp;ht  is  decreed  for  the  whole  voyage  they  are  entitled 
to  full  wages;  if  for  only  a  part  of  the  voyage,  they  are 
entitled  to  pro  rata  wages.  ^  The  rule,  that  freight  is  the 
mother  of  wages,  is  abmished.<^  The  maxim  that  freight 
is  the  mother  of  wages  does  not  apply  to  a  voyage  com- 
menced and  intended  to  be  made  in  ballast,^  nor  to  a 
fishing  or  sealing  voyage,*  nor  to  where  the  voyage  or  the 
freight  is  lost  by  the  negligence,  fraud,  or  misconduct  of 
the  master  or  owner .^  On  an  entire  voyage,  seamen  can- 
not claim  for  part  unless  freight  is  eamed.^^^  Seamen  are 
entitled  to  wages  for  the  full  period  of  their  employment 
in  which  freight  is  or  might  be  earned.  ^^  They  are  entitled 
to  wages  out  of  freight  where  the  owners  are  also  ship- 
pers.^ Where  freight  is  lost  by  inevitable  accident, 
wages  are  loat,i*  as  where  the  ship  was  abandoned  at  sea 
and  set  oniire.^^  The  rule,  that  where  freight  is  earned 
or  damages  recovered  in  lieu  thereof,  seamen  are  entitled 
to  wages,  has  but  one  exception,  namely :  the  case  of 
recovery  against  the  underwriters,  i*  The  abandonee  is 
entitled  to  the  cargo  after  abandonment,  and  is  liable  for 
the  wages  for  the  rest  of  the  voyage.^* 

1  Sbeppard  v.  Taylor,  ft  Pet.  675 :  Poland  v.  The  8i»artaa,  1  Ware,  139; 
Belf  v.  The  Maria,  I  Pet.  Adm.  186. 

2  The  Saratoga,  2  Ckill.  164;  6  Amer.  L.  J.  12;  Pitmaa  v.  Hooper,  I 
Sam.  60;  Ori|^  v.  Austin,  3  Pick.  20. 

3  Patten  V.  Park,  Anth.  N.  P.  46. 

4  Poland  V.  The  Spartan,  1  Ware.  139 :  Henop  «.  Tacker,  2  Paine,  151 ; 
Ollee  V.  The  Cynthia,  i  Pet.  Adm. 203;  Walton  v._The_Neptune,  1  Pet. 


oatnerines,  'i  Mason,  ssu;  Anonymous,  i  lu.  itay.  639;  liuiuieu  v. 
Tomhagen,  3  Johns.  154:  Edwards  v.  Child,  2  Vem.  737:  lirownv. 
Moates,  Holt.  Law  of  Sb.  276.  Tills  rule  changed  by  statute— Se  v.  Stats. 
flec4S2A. 

5  Brown  V.  Lull,  2  Sum.  443;  The  Saratoga,  2  Oall.  164;  Wilhird  «. 
Dorr,  S  Mason,  81,  161:  Van  Beuren  v.  Wilson,  9  Cow.  158;  Icard  v. 
Qoold,  1 1  Johns.  279;  Shepimrd  v.  Taylor,  ft  Pet.  675;  Porter  r.  Andrews, 
•  Ibid.  350;  Dunnett  v.  Tomhagen,  3  Johns.  151.  See  Worth  v.  Mum- 
ford,  I  Hilt.  11;  Beale  v.  Thompson,  4  East,  545;  Spaflord  v.  Dodge,  14 
Moes.  66. 

•  Tlie  Ocean  Spray,  4  Sawy.  105.  And  see  Ber.  Stats,  sec  4B85b 

7  The  Ghrisdna,  Deady,  49. 
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8  The.Ooe8aSpxay>48aw3r.l05. 

9  The  Saratoga,  2  QaU.  164:  6  A.  Law  J.  12LH«nop  «.  Tucker,  2 
FRine,  151;  Belf  v.The  Iforta,  1  Pet.  Adm.  18S;  Hlndman  v.  Shaw,  2 
Pet.  Adm.  264:  Hoyt  o.  wilcUlFe,  3  Johns.  nS:  Salliyan  v.  Morgao.  11 
Ibid.  66.  See  Murray  «.  Kellogg,  Ibid.  227;  The  Two  Gathennes,  2 
Mason,  882;  The  Wenonab,  22  Int.  Bev.  Bee.  49. 

10  Beed  v.  Hussey,  Blatcht  Sa  H.  589;  QUm  v.  The  Cynthia,  I  Pet. 
Adm.  208. 

11  Pitman  v.  Hooper,  8  Smu.  286;  S.  G.  1  Law  Bep.  226;  The  EUzi^beth, 
1  Pet.  Adm.  128;  Henop  v.  Tacker,  2  Paine,  151;  Lewis  v.  The 
Elizabeth  and  Jane,  1  ware,  46,  questioning  Post  «.  Bobertsoa,  1 
Johns.  24.   And  see  Bev.  Stats,  sec.  4526. 

12  The  Nlphon's  Grew,  8  Law  Bep.  K.  S.  266. 

13  Scholfleld  9.  Potter,  2  Ware,  402 ;  Poland  v.  Spartan,  1  Ware,  184. 

14  Henop  V.  Tacker,  2  Paine,  161 :  The  Saratoga,  2  Oall.  164;  The  John 
Tu^lor,  Kewb.  344:  8  Wood.  A  M.444;  Anonymous,  1  Ibid.  179;  Wiggins 
«.  ingleton,  2  Ld.  Bay.  1211;  The  Friends,  4  C.  Bob.  116. 

15  Ardreyo.  The  Karthans,  Taney,  879. 

16  Hammimd  v.  The  Bssex  F.  A  M  Ins.  Go.  4  Mason,  196;  Thompson 
V.  Boworof t,  4  East,  34. 

§  162.  Wages  on  voyage  broken  up.— When  the 
Toyage  is  broken  up,  interrupted,  or  lost  by  any  act  of  the 
master  or  owner,  seamen  are  entitled  to  wages  for  the  full 
voyage,  or  for  damages  in  the  nature  of  wages.^  Where 
the  voyage  is  broken  up,  or  the  seaman  is  dischaiged  be- 
fore the  voyage  begins,  he  is  to  have  wages  for  the  time 
he  serves,^  and  a  reasonable  compensation  for  damages.' 
Where  seamen  were  shipped  for  a  voyage,  were  sent  to 
their  boarding-house  for  their  meals,  and  while  there 
others  were  shipped  in  their  place,  they  were  discharged 
without  reason,  and  were  entitled  to  damages  for  loss  of 
voyage.*  Where  the  voyage  was  broken  up  by  seizure  of 
the  vessel  for  debt,  one  month's  extra  pay  was  allowed.^ 
The  discharge  of  the  crew  by  a  sale  of  the  vessel  on  execu- 
tion is  a  breaking  up  of  the  voyage,  or  a  discharge  by  the 
master.^  On  a  breach  of  the  contract,  seamen  are  entitled 
to  wages  until  their  return  home.  ^  If  the  voyage  is  broken 
up  without  cause,  the  seaman  may  recover  wages  for  the 
wnole  voyage  less  his  earnings  meanwhile.  ^  The  dis- 
turbed condition  of  a  country  will  not  authorize  breaking 
up  the  voyage,  if  the  condition  has  not  changed  since  time 
of  sailing.^  The  maritime  law  distinguishes  between 
cases  where  the  service  was  not  rendered  in  consequence 
of  a  peril  of  the  sea,  or  by  reason  of  some  illegal  a^t  or 
misconduct  of  the  master  or  owner  interruptive  of  the 
voyage.  ^0  Where  a  vessel  was  run  on  a  reef  and  lost»  ow- 
ing to  a  faulty  chronometer,  it  could  not  be  held  that  the 
voyage  was  broken  up  by  the  fault,  fraud,  or  neglect  of  the 
owner.  ^1    Where  the  ship  was  condemned  abroad  as  unnt 
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for  seiTice,  the  seamen  are  entitled  to  their  expenses 
home,  but  not  to  extra  wages.  ^^ 

1  The  Oceaa  SpiSTf  4  Sawy.  113;  Hoyt  v.  Wll<lflre,  S  Johns.  520;  Th« 
Vtola,  Blatchf.  A  H.  S34;  The  Uncle  Sam,  1  McAll.  77;  Hart  v.  The 
Idttlejohn,  1  Pet.  Adm.  115. 

2  Brayv.  TheAtalaata,Bee»48. 

I  Wells  V.  Onnond,  2  Show.  288 :  Bray  v.  The  Atalanta,  Bee,  48 ;  Hoff- 
man V.  Tarrington,  1  Low.  171:  Hindman  «.  Shaw,  2  Pa.  264;  Nevltt  v. 
Clarke,  Olcott,  320;  Woolf  v.  The  Oder,  2  Pet.  Adm.  261 ;  The  Elizabeth, 
21>odfl.403. 

4  The  Dolphin,  6  Ben.  402. 

5  Woolf  V.  The  Oder,  2  Pet.  Adm.  261. 

6  The  Hudson,  Olcott,  396. 

7  Patten  o.  Park,  Anth.  N.  P.  46;  Emerson  v.  Howland,  1  Mason.  68; 
The  Exeter,  2  G.  Bob.  261 ;  The  Rovena,  1  Ware,  319:  Harden  «.  Gordon, 

Mason,  547;  The  Bearer,  3  G.  Bob.  92;  Hojrt  v.  Wildfire,  3  Johns.  518. 

8  The  Mkrla,  Blatchf.  A  H.  334 ;  Saratoga,  2  Oall.  175;  Hoyt «.  WOd- 
flre,  9  Johns.  518;  Giles  v.  The  C^thia,  1  Pet.  Ad.  208. 

9  Campbell «.  The  Undo  Sam,  1  McAlL  77. 

10  Honop  V.  Backer,  2  Paine,  161 ;  Sheppard  v.  Taylor,  5  Pet.  67& 

11  HDIv.  Murray,  6  Ben.  141. 

12  Hoffman  v.  Yairlngton,  1  Low.  170;  The  Dawn,  2  Ware,  121. 

§  163.  "Wages  on  discharge  in  foreign  port.~ 
"^V^ere  seamen  are  discharged  in  a  foreign  port,  tney  are 
entitled  to  three  months'  wages,  whether  their  discharge 
took  place  at  or  before  the  termination  of  the  agreement.^ 
So,  as  to  seamen  in  the  whaling  service;  ^  wages  are 
allowed  as  compensation  though  not  earned.*  When  the 
Tessel  in  a  foreign  port  is  prevented  by  higher  power  from 
completing  the  voystge,  and  the  crew  are  discharged,  they 
are  entitled  to  a  free  passage  home  and  two  months  extra 
wages.4  A  seaman  leaving  a  vessel  in  a  foreign  port  with 
the  consent  and  assistance  of  the  officers  temporarily  in 
command,  but  without  the  permission  of  the  master,  is 
discharged,  and  is  entitled  to  three  months'  extra  wages.^ 
The  x>ayment  of  the  three  months'  extra  wages  is  connned 
to  the  case  of  a  voluntary  discharge.^  If  tne  seaman  be 
discharged  without  his  consent  he  is  entitled  to  his  expen- 
ses home,  and  the  three  months'  extra  wages  does  not  ex- 
onerate from  this ;  ^  by  acceptance  of  a  discharge,  he  loses 
his  wages  from  the  date  of  the  discharge.*  Ducharge  of 
seamen  may  be  inferred  from  circumstances.^    When  the 


fliey  may  be  recovered  Dy 
The  burden  of  nroof  is  on  th< 


additional  wages  are  not  paid  at  the  time  of  the  discharge. 

■  by  libel  in  the  District  Court." 
nrden  of  proof  is  on  the  master  to  show  the  payment 
to  the  consul. ^^  The  master  Is  directly  liable  for  the  two 
months'  extra  wages.  ^   The  seamen  have  a  right  to  sua 

Dbstt  S.  a  a.— 18. 


§  I6ft  SBAJOSN.  146 

for  tholr  exfemwdges,  in  per90T%am,  and  w^^^s  earned  by 
him  in  the  interim  are  to  be  deducted  from  the  compen- 
sation due  for  his  discharge  abroad,^^  j^nd  engacing  in  for- 
eign service  is  a  waiver  of  the  benefit  of  the  Act  of  Con- 
gress as  to  discharge  in  foreign  port.i*  The  Act  of  Congress 
confers  on  consuls  the  right  to  discharge  seamen  in  a 
foreign  port  on  the  joint  application  of  l)oth  the  master 
and  the  seamen  without  requiring  the  iiayment  of  three 
months'  wages,  when  deemed  expedient,  ^^  and  the  certifi- 
cate of  the  consul  is  conclusive  or  seaman's  consent, ^^  but 
his  assent  is  not  assumed  from  his  being  left  in  a  hos- 
pital." 

1  Wells  V.  Meldnm,  Blatchf .  &  H.  344 :  Hlndman  v.  Shaw,  2  Pet.  Ad. 
264;  Emerson  v,  Howlaad,  1  Mason,  49;  The  Herman,  1  Low.  615. 

2  Bates  V.  Seaborr,  1  Spngne,  433 ;  S.  0. 11  Law  Sep.  N.  8. 088.  And 
see  Bev.  Stats,  sec.  i&BO. 

3  Harden  v.  Gordon,  2  Mason,  647 ;  The  Beaver,  3  0.  Bob.  92. 

4  The  Blohm,  1  Ben.  229. 

5  The  Carolhie  E.  Kelly,  2  Abb.  IT.  S.  160;  S.  C.  7  Fhlla.  670. 

6  Pool  V.  Welsh,  GIlp.  193. 

7  Emerson  v.  Howland,  1  Mason,  63;  Brooks  v.  Dorr,  2  Mass^SO;  The 
Beaver,  3  0.  Bob.  92;  Lovxeln  v.  Thompson,  1  Spragae,  356. 

8  Lamb  V,  Brlard,  Abb.  Adm.  370;  Harden  v.  Gordon*  2  JSaaon,  641 ; 
Thome  v.  White,  1  ret.  Adm.  168. 

9  Granon  v.  Bbrtshome,  Blatchf.  A  H.  458;  Dixon  v.  The  GynUyf 
Pet.  Adm.  407. 

10  Ome  «.  Townsend,  4  Mason,  641:  Pool «.  Welsh^  Gflp.  193;  Wells  «. 
Meldnm,  Blatchf.  A  H.  342,  As  to  the  penalty  for  neglect  to  coUect* 
aee  Bey.  Stats,  sec.  4581. 

11  Ome  V.  Townsend,  4  Mason,  641. 

12  Wells  o.  Meldnm,  Blatchf.  &  H.  344 ;  The  Saratoga,  2  GalL  164. 

13  Dnstin  p.  Murray,  6  Ben.  11 ;  Wells  v,  Meldnm,  Blatchf.  A  R.  342; 
The  Dawn,  1  Ware,  489;  The  Saratoga,  2  Gall.  164;  Nevltt  v.  Clarke, 
Olcott,  320 ;  Snlll van  v.  Morgan,  1 1  Johns.  66 ;  Hqvt  v.  Wildfire,  9  Johns. 
188;  Ward  v.  Ames,  11  Johns.  66;  ^  parte  GiddiDgs,  2  GalL  66;  The 
Beaver,  3  G.  Bob.  92. 

14  Dnstbi  V.  Murray,  6  Ben.  18;  Matthews  o.  Offley,  3  Sum*  116. 

15  Lamb  v.  Briard,  Abb.  Adm.  870;  The  Atlantic,  Abb.  Adm.  451; 
Miner  v,  Harbeck,  Abb.  Adm.  646. 

16  Lamb  V.  Drlard,  Abb.  Adm.  371. 

17  The  Atlantic,  Abb.  Adm.  451. 

§  164.  Discharge  by  sale  of    vessel  abroad.— 

where  a  vessel  is  sold  in  a  foreign  country,  the  master  most 
pay  into  the  hands  of  the  consul  three  months'  extra  vrsLgea 
tot  the  seamen,^  one-third  of  the  amount  to  be  applied  oy 
the  oonsul  to  the  returning  home  of  destitute  seamen,* 
aiid  the  two  months'  extra  wages  to  be  paid  by  him  to  the 
seamen  discharged.^  The  sale  of  the  vessel  abroad  term- 
tbe  GOUtsaet  of  the  seamen,^  and  wages  are  due  up 
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to  tbe  time  of  the  sale;^  Oiey  are  enticed  to  wages- ap  to 
the  date  of  the  actual  sale,  and  not  to  the  day  of  adver- 
tisement of  the  sale.^  Where  the  vessel  was  sold  in  con- 
sequence of  belnff  wrecked,  or  stranded,  or  unfit  for  serv- 
ice, no  additional  wages  are  allowed  J  as  where  the  sale- 
was  rendered  onavoidable  by  an  imperious  and  over- 
whelming necessity,^  but  the  two  months*  extra  wage» 
were  allowed  on  a  vessel  condemued.B  If  the  vessel  can 
be  repaired  at  a  reasonable  expense,  and  in  a  reasonable- 
time,  the  owner  is  not  exempted  from  the  payment  of  two- 
months'  extra  wages  on  a  vessel  sold  in  case  of  disaster.  ^^ 
The  claim  for  extra  compensation  was  denied  in  a  case 
where  the  discharge  was  at  the  seaman's  home.  ^^  If  com- 
pulsion was  employed  to  induce  the  seaman  to  remain  on 
board  and  enter  into  a  foreign  service,  it  would  be  equiva- 
lent to  a  discharge.^  American  seamen  on  a  foreign  ves- 
sel must  look  to  the  laws  of  the  country  under  whose  flag 
they  sail  for  remuneration  and  protection,  where  the  ship 
is  sold  and  the  crew  discharged  in  a  foreign  country.^ 
If  the  owners  would  exempt  themselves  from  the  liability 
imposed  by  statute  on  sale  of  vessels  abroad,  they  must 
establish  necessity  of  it  by  affirmative  proof  .^^ 

1  The  Atlantic,  Abb.  Adm.  451 ;  The  Caroline  E.  Keny,2  Abb.IT.  S.  160; 
Wells  V.  Meldrun,  Blatchf.  &  H.  842;  Pool  v.  Welsh,  Gilp.  193;  Emerson 
V.  Howland,  1  Mason,  45;  Ome  o.  Townsend,  4  Mason,  541:  Bates  v.  Sea- 
bury,  1  8prafirue,433;  The  Dawn,  2  Ware  (Dav.)  121;  O^den  v.  Orr,  12 
Johns.  143;  Montell  v.  U.  S.  Taney,  24.  And  see  Bey.  Stats,  sees.  4982- 
4584.   Hospital  dues— see  Bev.  Stats,  sees.  4586, 4587. 

2  The  Dawn,  1  Ware,  489;  The  Saratoga,  2  GalL  164. 

3  Wells  V.  Meldrun,  Blatchf.  <&  H.  345 ;  Van  Benren  v.  Wilson,  9  Cow. 
158;  Ogden  v.  Orr,  12  Johns.  143. 

4  Nevitt  V.  Clarke,  Olcott,  319;  HIndman  v.  Shaw.  2  Pet.  Adm.  264; 
Moran  v.  Baudin,  2  Pet.  Adm.  415;  Emerson  v.  Howland,  1  Mason,  52; 
The  Cambridge,  2  Hagg.  Adm.  243. 

5  Emerson  v.  Howland,  1  Mason,  53;  Nevitt  v.  Clarke,  Olcott,  320. 

6  Xangr  V.  Holbrook,  Crabbe,  179. 

7  Hoffman  v.  Yarrlngton,  I  Low.  168;  The  Bupee,  1  Haz.  U.  S.  Beg. 
202;  Anonymous,  1  Opui.  Att.  Gen.  148;  Anonymous,  2  Ibid.  419;  The 
Dawn,  2  Ware  (Day.)  121 ;  S.  C.  4  Law  Bep.  106. 

8  The  Dawn,  2  Ware  (Day.)  121 ;  S.  C.  4  Law  Bep.  106;  Wells  v,  Mel- 
dnm,  Blatchf.  &  H.  344;  Oznard  v.  Dean,  10  Mass.  143. 

9  Wells  V.  Meldrun,  Blatchf.  &  H.  346. 

10  The  Dawn,  1  Ware,  490;  The  Juniata,  Gllp.  193. 

11  Bogers  v.  Lewis,  1  Low.  297. 

12  Dustin  V.  Murray,  5  Ben.  10. 

13  Anonymous,  2  Opln.  Att.  Gen.  448. 

14  The  Dawn,  2  Ware  (Day.)  121 ;  S.  C.  4  Law  Bep.  106. 
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§  165.  "Waees  on  ^lOTonef nl  diBobarge.— If  a  sea- 
man be  wrongfully  dischaTgea,^  or  if  he  be  compelled  to 
desert  by  the  craeltv  of  the  master,  he  is  entitlea  to  full 
wages,^  to  successfnl  termination  ox  the  voyage,  or  to  his 
return  home,'*  and  a  reasonable  apprehension  of  cruelty 
has  been  held  sufficient.^  Wroneiully  leaving  a  seaman 
on  shore  abroad  is  a  violation  of  the  shipping  articles  ;fi 
where  his  offense  did  not  justify  his  discharge,  the  seaman 
is  entitled  to  indemnity  in  the  discretion  of  the  court,*  to 
his  expenses  of  return,  and  to  wages  till  able  to  return, 
as  a  measure  of  damages.?  A  mate  wrongfully  discharged 
abroad,  and  unable  thereto  to  obtain  a  situation  as  mate, 
should  be  allowed  his  expenses  and  wages,^  he  is  not 
bound  to  seek  employment  as  a  common  sailor.  ^  For  a 
wrongful  discharge  abroad  the  measure  of  damages  is 
not  necessarily  wages  for  the  whole  voyage,  but  indemnity 
for  all  lost  or  suffered  may  be  awarded.^^ 

1  Ward  V.  Ames,  9  Johns.  133;  Wetmore  v.  Hensbaw,  12  Johns.  S24; 
The  Minerva,  1  Hagg.  Adm.  368;  Ex  parte  Giddlngs,  2  Oall.  69;  Halle 
V.  Helghtman,  2  East,  145;  S.  C.  4  Esp.  75:  The  Jerusalem.  2  OalL  198; 
Backer  v.  Klorkgeter,  1  Abb.  Adm.  407.    The  Beaver,  3  G.  Bob.  92. 

2  The  America,  Blatchf.  A  H.  185;  Sherwood  v.  Mcintosh.  1  Ware, 
109;  Emerson  v.  Howland,  1  Mason,  53;  Hart  o.  The  Littlejonn,  1  Pet. 
Adm.  115;  Brown  V.  The  Independence,  Grabbe,  53:  Limland  v,  Ste- 
phens, 3  Esp.  269;  The  Prince  Edward  v.  Trevilllck,  4  Ellis  &  B.  59;  28 
ISng.  L.  &  E.  205.   And  see  Bev.  Stats,  sec.  4527. 

3  Emerson  v.  Howland,  1  Mason,  53 ;  Ward  v.  Ames,  9  Johns.  138. 

4  The  Prince  Edward  v.  TrevUlick,  4  Ellis  &  B.  59;  28  Eng.  L.  A  E. 
S05. 

5  Grapo  o.  Allen,  1  Sprague,  184 ;  Hunt  v.  Golbnm,  Ibid.  216. 

6  The  Gomella  Amsden,  6  Ben.  315;  Glontman  v.  Tonison,  1  Sam. 
384;  Emerson  v.  Howland,  1  Mason,  45;  Smith  v.  Treat,  2  Ware  (Dav.) 
266;  Drysdale  v.  The  Banger,  Bee,  148. 

7  Elce  V.  The  Polly  and  Kitty,  2  Pet.  Adm.  420 ;  Jay  v.  Almy,  1  Wood. 
A  M.  269;  The  Nimrod,  1  Ware,  9;  The  Bo  vena,  1  Ware,  303;  Emerson 
V.  Howland,  1  Mass.  63. 

8  Sheffield  «.  Page,  1  Spragae,  285;  Oookin  v.  N.  E.  Mar.  Ins.  Go.  8 
Law  Bep.  N.  S.  99. 

9  The  Gomella  Amsden,  5  Ben.  321 ;  Sheffield  v.  Page,  1  Spragae,  285. 

10   Frye  v.  Dabney,  1  Sprairae,  212;  Frve  v.  Leckie,  1  Spragae,  210; 
Hant  V.  Golbum,  1  Spragae,  215;  Sheffield  o.  Page,  1  Spragae,  285. 

§  166.  Wages  in  case  of  death.— In  case  of  the 
death  of  a  seaman  during  the  voyage,  wages  are  due  up 
to  the  time  of  his  decease.^  Where  the  contract  was 
entire,  full  wages  are  due;^  but  the  claim  was  refused 
where  the  incompetency  existed  before  the  voyage  com- 
menced.^ 

I  Garey  «.  The  Kitty,  Bee,  255;  Scott  v.  The  Greenwich,  1  Pet.  Adm. 
155;  Natterstrom  V.  The  Hazard,  Bee,  443,  denying  Sims  v.  Jackson,  1 
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Pet.  Adm.  197.  And  see  Catter  v.  Powell,  6  Term  Bep.  320;  Beale  e. 
Thompson,  4  East,  545.  And  see  Rev.  Stats,  sec.  4542.  As  to  effects  of 
deceased— see  Bev.  Stats,  sees.  453&-4541. 

2  Walton  V.  The  Neptnne,  1  Pet.  Adm.  143;  Hart  v.  The  Littlejohn, 
Ibid.  115;  Scott  V.  The  Greenwich,  Ibid.  156, note;  Chandler  «.  Qreavest 
2H.  Black. 606. 

3  Writer  v.  BIchmond,  2  Pet.  Adm.  263. 

S  167.  Wages  in  case  of  wreclc^Seamen  are  en- 
titled to  wages  in  case  of  shipwreck  if  by  their  exertions 
remnants  oi  the  vessel  are  saved,  although  no  freight  he 
eamed,^  and  notwithstanding  the  loss  oi  the  vessel,  if  a 
considerable  part  of  the  cargo  be  saved.^  So  long  as  their 
services  are  continued,  their  right  continues  in  full  force; 
and  their  lien  attaches  to  the  last  plank  of  the  vessel  ^  and 
to  the  savings  from  the  wreck,^  and  to  the  fund  on  sale  of 
the  wreck.6  And  where  they  are  ready  and  willing  to 
render  service  they  are  entitled  to  wages,  although  pre- 
vented from  working  by  the  owner  ;0  but  if  they  abandon 
the  wreck,  they  forfeit  their  wages.''  Their  right  depends 
on  evidence  of  fidelity  in  labormg  to  save  the  vessel  and 
cargo. 8  By  the  English  statute,  the  seaman  is  entitled  to 
wages  up  to  the  time  of  the  loss,  provided  he  could  fur- 
nish a  certificate  of  the  master  or  chief  surviving  officer 
that  he  had  exerted  himself  to  the  utmost  to  save  the 
property.^  In  case  of  the  loss  of  the  vessel  by  shipwreck 
full  wages  are  due  where  freight  for  the  whole  voyage 
was  earned,  and  proportionate  wages  for  a  part  of  the  voy- 
age.io  Where  no  cargo  is  delivered  no  freight  is  earned, 
and  no  wages  are  payable,  i^  Where  a  salvor  and  not  the 
ship-owner  was  the  deliverer,  and  no  freight  was  earned, 
no  wages  are  due.^^  If  the  vessel  carried  one  or  more 
freights,  and  was  afterwards  lost,  wages  are  due  to  the 
last  port  of  delivery.  18  if  lost  after  reaching  the  delivery 
port,  wages  are  due  to  that  port.i*  In  case  of  loss  of  ves- 
sel by  wreck,  on  the  homeward  voyage,  seamen  are  enti- 
tled to  wages' up  to  the  time  the  vessel  arrived  at  the  out- 
ward port.15  The  wages  of  the  outward  voyage  is  pay- 
able ii  freight  is  earned  on  that  voyage,  and  of  home  voy- 
age lost,  it  the  vessel  perish  on  that  voyage.  i<^  Seamen 
cannot  insure  their  wages.^^ 

1  The  Massasolt,  1  Spn^rue,  97;  S.  C.  7  Law  Bep.  523;  The  Neptune, 
1  Bagg.  Adm.  227 ;  Pitman  v.  Hooper,  3  Sum.  GO.  And  see  Adams  v. 
The  Sophia,  Gilp.  77;  Lewis  v.  The  JSlliabeth,  1  Ware,  41. 

2  Weeks  v.  The  Catharlna  Maria,  2  Pet.  Adm.  424. 

3  The  Two  Catharines.  2  Mason,  337;  Pitman  v.  Hooper,  3  Sum.  67; 
Brown  v.  Lull,  2  Sum.  452:  Sheppard  v.  Taylor,  5  Pet.  675;  Collins  v. 
The  Fort  Wayne,  1  Bond,  484:  Bruce  v.  The  America,  1  Newb.  Adm. 
195;  Belf  V.  The  Maria.  1  Pet.  Adm.  186:  Audrey  v.  Karthaus.  Taney, 
185;  The  Sydney  Cove,  2  Dods.  11:  The  Mary  Ann,  9  Jur.  94;  The  Loo- 
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183;  The  Two  Catherines.  2  Mason,  339;  FhlHips  o.  McCaU,  4  Wash.  C. 
G.  144;  Giles  v.  The  Cynthia,  1  Pet.  Adm.  203:  Belf  v.  The  Maria,  1  Pet. 
AOm.  186;  Anonymous.  1  Sid.  179;  Tates  v.  Hall,  1  Term  Rep.  73;  Don' 
nett  V.  Tomhagen,  3  Johns.  154;  Hooper  v.  Perley,  11  Mass.  M5;  Millett 
r.  Stephens,  not  reported. 

2  Beed  V.  Hnssey,  Blatchf.  &  H.  525;  Montgomery  o.  Tyson,  1  Low. 

131. 

3  Sheppard  v.  Taylor,  5  Pet.  675:  Weeks  r.  The  Catharina  Maria,  2 
Pet.  Adm.  426;  Joy  v.  Ailen,  2  Wood.  &  M.  303:  The  Dawn,  2  Ware,  121 ; 
Pitman  v.  Hooper,  3  Sum.  69 ;  Anonymous,  1  T.  Baym.  739;  Cullen  v. 
Mlco,  Keb.  831. 

4  The  Holder  Borden,  1  Sprague,  140;  The  Massasoit,  1  Spragae,  97 ; 
Tlie  Neptune,  1  Ha^.  Adm.  227;  The  Beliance,  2  W.  Bob.  l3. 

5  The  Warren,  12  N.  T.  Leg.  Obs.  257. 

§  169.  Wages  in  case  of  capture.—A  capture,  un- 
less  followed  by  a  condemnation,  does  not  dissolve  the 
contract,  it  is  merely  suspended,  and  on  restoration  it 
revives.!  Seamen  are  entitled  to  wages  though  the  vessel 
be  captured  by  a  public  enemy.  2  They  arel)ound  to  re- 
main Dy  the  vessel  till  recovery  is  hopeless,8  and  where 
mariners  refused  to  quit  the  ship,  which  was  Anally 
acquitted,  they  were  entitled  to  full  wages, *  which  re- 
attach on  restoration  after  capture,^  but  if  the  vessel  be 
ransomed  antecedent  wages  are  gone.^  Upon  recapture 
and  payment  of  salvage,  the  wages  of  seamen  attacli,  but 
they  must  contribute  their  proportion  to  the  salvage  ^  if 
captured  and  condemned  wages  are  due  up  to  the  date  of 
condemnation, 8  but  wages  will  be  refused  where  the  sea- 
men served  on  an  enemy's  vessel.^  In  case  of  impress- 
ment or  capture  full  wages  are  due,  if  freight  be  decreed 
for  the  whole  voyage  ;i*  where  mariners  were  carried  off 
and  the  vessel  sent  in  for  adjudication,  full  wages  were 
allowed  to  the  time  they  might  have  rejoined  her.  11 

1  Emerson  0.  Howland,  1  Mason,  45.  And  see  Wlllard  r.  Dorr,  3 
Mason,  91, 161;  Langstromv.  The  Hazard,  2  Pet.  Adm.  384;  Hitchen  v. 
Wilson,  4  Amer.  I^w  J.  275;  The  Saratoga,  %  Gall.  164;  Pitman  v. 
Hooper,  3  Sum.  306;  Brooks  v.  Dorr,  2  Mass.  39;  Beale  d.  Thompson,  4 
East,  515;  The  Ocean  Spray,  4  Sawy.  112. 

2  Ardrey  V.  Earthaus,  Taney,  370. 

8  Copeland  o.  Security  Ins.  Co.  Woolw.  284;  Wlllard  v.  Dorr,  3 
Mason,  91, 161. 

4  W^ley  V.  Biays,  4  Amer.  Law  J.  275.  And  so,  where  their  services 
were  offered  and  refused— Girard  v.  Ware,  Pet.  C.  C.  142. 

5  Sheppard  0.  Taylor,  5  Pet.  703. 


7  The  Saratoga,  2  Gall.  16f);  Hart  v.  The  Littlelphn,  1  Pet.  Adm.  115; 
Bealo  t*.  Thompson,  4  East,  545:  Howland  v.  TheLavlnia,  1  Pet.  Adm. 
123;  Wetmore  v.  Henshaw,  12  Johns.  324. 
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8  Yanderer  V.  Tllghman,  Grabbe,  66. 

9  The  Yelasco,  Blatchf .  Pr.  54. 

10  Pitman  v.  Hooper.  3  Sum.  298;  Giles  v.  The  Crnthla,  1  Pet.  Adm. 
203;  Hart  v.  The  Llttleiohii,  1  Pet.  Adm.  116;  Clayton  v.  The  Harmony, 
1  Pet.  Adm.  78,  note:  Hanson  v.  Bowell,  1  Sbra^e,  118,  doubting  The 
Rose,  1  Pet.  Adm.  132;  Brown  v.  Lull,  2  Sum.  448;  The  Saratoga,  2 
OaU.  164. 

11  Bordman  v.  The  Elizabeth,  1  Pet.  Adm.  128.  But  see  Watson  v.  The 
Bose,  Ibid.  143;  The  Friends,  4  G.  Bob.  116. 

§  170.  Extra  "wages  for  short  allowance  of  pro- 
visions.^The  navy  ration  is  the  rule  by  which  the  allow- 
ance to  seamen  should  be  determined.  ^  Double  wa^s 
are  allowed  to  seamen  by  act  of  Congress,  if  the  ship 
sails  without  the  quantity  of  provisions  specified  in  the 
act.3  Where  the  articles  specified  in  the  act  can  be  pro- 
cured, no  substitutes  are  allowed;  ^  but  when  they  cannot 
be  procured,  others  of  equal  value  may  be  substituted.^ 
Extra  wages  are  allowed  when  seamen  are  put  on  short 
allowance  of  bread,  notwithstanding  flour  was  substi- 
tuted ;6  but  flour  cooked  bv  the  ship's  cook  may  be 
substituted  for  ship's  bread.^  The  act  of  Congress  is  in 
its  nature  penal,  not  to  be  extended  beyond  its  terms, 
but  additional  wages  may  be  awarded  where  seamen  have 
sustained  privations  amounting  to  a  breach  of  the  shipping 
articles.7  In  case  of  accidents,  the  master  may  abridge 
the  usual  allowance,  or  substitute  other  provisions.^  The 
two  circumstances  of  deficiency  in  quantity  or  quality  of 
provisions,  and  a  short  allowance  must  concur  to  entitle 
the  crew  to  additional  wages  as  provided  by  the  act.^  To 
subject  the  master  or  owners  to  the  payment  of  extra 
wages  for  a  short  allowance,  some  order  or  command 
must  have  been  given,  or  there  must  have  been  some 
gross  negligence  of  the  master. i®  If  the  crew  were  only 
insufficiently  supplied  the  statute  does  not  apply. ^i  Put- 
ting the  crew  on  short  allowance  without  necessity  is  a 
breach  of  contract,  and  will  entitle  the  crew  to  two 
months'  additional  wages.  12  It  is  sufficient  to  entitle  to 
additional  wages,  that  there  is  a  deficiency  in  either  of 
the  classes  of  food  mentioned  in  the  act. is  Every  day's 
short  allowance  of  each  of  the  three  articles  mentioned  in 
the  act  entitles  the  mariner  to  a  day's  wages,  and  two  days' 
extra  wages  for  each  day  that  two  of  such  articles  are 
short.  1*  Wliere  there  is  short  allowance  of  all  of  the 
articles  of  food  mentioned  in  the  statute,  the  seamen  are 
entitled  to  triple  wages.  ^^  Compensation  for  short  allow- 
ance is  recoverable  as  wages.^^  While  mariners  remain 
by  their  vessel  and  subsistence  be  not  furnished,  they 
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may  recover  the  amount  which  they  have  properly  paid 
therefor.  17 

1  SmidTv  Mttrlnen  v.  The  Washington,  1  Pet.  Atfm.  219;  Gardner  v. 
The  New  Jersey,  1  Pet.  Adm.  224;  The  Mary,  1  Ware,  460;  The  Mtaj 
Pauline,  1  Spragne,  45. 

2  Coleman  v.  The  Harriet,  Bee.  80;  The  Chllde  Harold,  Oloott. 
278;  The  Biary,  1  Ware,  454;  The  Elizabeth  Frith.  Blatchf.  A  H.  211 ; 
Sundry  Mariners  o.  The  Washington,  1  Pet.  Adm.  219;  Foster  «.  Samp- 
son, 1  Spragne,  182.  And  see  Rev.  Stats,  sees.  4565,4568. 

2   Sundry  Mariners  v.  The  Washington,  1  Pet.  Adm.  221. 

4  The  Mary,  1  Ware,  459. 

5  The  Mary  Panline,  1  Spragne,  45:  Sundry  Mariners  v.  The  Wasl^ 
ington,  1  Pet.  Adm.  219;  Collins  v.  Wheeler,  1  Sprague,  191,  distinguish- 
Ing  The  Mary,  1  Ware,  454.  And  see  Foster  v.  Sampson,  1  Spragne, 
182;  The  Hermon,  1  Low.  515.   And  see  Bev.  Stats,  sec.  4568. 

6  The  Herman,  1  Low.  518,  explaining  Foster  v.  Sampson,  1  Sprague, 
182. 

7  The  John  L.  Dimmlck,  3  Ware,  196 :  Foster  v.  Sampson,  1  Sprague. 
182;  Collins  V.  Wheeler,  1  Sprague,  191,  distinguishing  The  Mary,  1 
Ware,  454. 

8  Sundry  M^triners  v.  The  Washington,  1  Pet.  Adm.  219. 

9  Ferrara  v.  The  Talent,  2  Paine,  291 ;  The  Elizabeth  v.  Bickers,  S 
Paine,  291 :  The  John  L.  Dimmlck,  9  Amer.  Law  Beg.  224;  The  Chllde 
Harold,  Olcott,  275;  The  Mary,  1  Ware,  454. 

10  The  Elizabeth  V.  Bickers,  2  Paine,  291. 

11  The  Chllde  Harold,  Olcott,  275. 

12  The  John  L.  Dimmlck,  9  Amer.  Law  Beg.  224. 

13  The  Mary  Pauline,  1  Sprague,  45,  disapproving  The  Harriet,  Bee, 
80.   And  see  Collins  v.  Wheeler,  1  Sprague,  190. 

14  The  Hermon,  1  Low.  519;  Collins  v.  Wheeler,  1  Sprague,  188. 

15  Collins  V.  Wheeler,  1  Sprague,  188. 

16  Piehl  9.  Balchen,  Olcott,  24. 

17  The  OazeUe,  1  Sprague,  378. 

§  171.  Personal  action  for  wages.— The  owners  of 
the  vessel  are  personally  liable  for  the  wages  of  the  sea- 
men if  the  ship  prove  insufficient  to  pay  them,i  although 
their  names  may  not  be  stated  in  the  shipping  articles.^ 
Although  by  the  statute  no  suit  can  be  commenced  against 
the  vessel  until  ten  days  after  right  to  wages  has  accrued, 
yet  this  does  not  affect  the  remedy  in  personam^  On  the 
discharge  of  a  seaman  his  wages  become  immediately  pay- 
able.*^ As  soon  as  the  seaman's  connection  with  the  ves- 
sel is  legally  dissolved  his  right  to  demand  wages  ensues,^ 
and  the  voluntary  leaving  of  a  vessel  with  the  master's 
consent  is  a  discharge.^  So  payment  of  the  other  seamen 
or  permission  to  leave  will  be  regarded  as  a  general  dis- 
charge. ^  A  personal  action  lies  against  the  master  and 
owners  immediatelv  on  a  discharge  of  seamen,  and  costs 
may  be  awarded,  although  the  action  was  broiight  before 
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tlM  ten  days  expired;  bnt  they  msy  tw  denied  if  the  suit 
appears  vexatious.^  Seamen  may  sue  as  soon  as  the  pe- 
ri«i  of  their  service  is  completed,  and  before  the  delivery 
of  the  cargo,^  the  end  of  the  voyage  and  discharge  of  the 
cargo  being  separate  and  distinct,  ^^  the  voyage  being  ended 
when  the  vessel  arrives  and  is  moored  at  her  port  of  des- 
tination, u  The  voyage  is  ended  at  the  last  place  of  desti- 
nation, but  not  always  at  the  last  place  of  delivery,  i*  Sea- 
men do  not  forfeit  their  wages  by  leaving  the  vessel  when 
the  voyage  is  ended,  and  before  the  cargo  is  nnladen.i* 
They  are  not  bound  to  stay  by  the  vessel  and  assist  in 
discharging  the  cargo,  unless  so  provided  in  the  shipping 
articlesT^*  They  may  bring  an  action  against  the  owners 
to  recover  their  portion  of  the  three  months'  extra  wages, 
on  their  discharge  abroad.  ^^  A  pilot  or  engineer  uiUi- 
censed  cannot  recover  wages  for  services  on  a  steam  ves- 
sel engaged  in  carrying  passengers  on  the  waters  of  the 
United  States.^ 

1  Carey  v.  The  Eltty,  Bee,  2X.  But  see  Harris  v.  Nngent,  3  Cranch 
O.  u*  649. 

2  Bronde  0.  Haven,  GOp.  992. 

3  The  William  Jarvis,  1  Spragne,  490;  Edward  v.  The  Swim,  1  Pet. 
Adm.  165:  Knagg  v.  Goldsmlui,  Gilp.  209;  Thome  v.  White,  1  Pet.  Adm. 
177 ;  The  Martha,  Blatchf .  &  H.  159.  And  see  Rev.  Stats,  sec.  4529. 

4  The  Cabot,  Abb.  Adm.  150;  The  Cypress,  Blatchf.  A  H.  83 ;  The 
William  Jarvis,  1  Sprague,  485:  Edward  r.  The  Susan,  1  Pet.  Adm.  165; 
The  David  Faust,  1  Ben.  183;  The  Cadmus,  Blatchf.  ^  H.  139:  2  Paine, 
229 ;  The  Mary.  1  Ware,  458:  Thompson  v.  The  Philadelphia,  2  Pet. 
Adm.  210;  Hastings  v.  The  Happy  Return,  1  Pet  Adm.  2S4;  Collins  «. 
Nlckerson,  1  Sprague,  126;  The  Commerce,  1  Sprague,  34. 

5  The  Cypress,  Blatchf.  ft  H.  83 ;  The  Cadmus  v.  Matthews,  2  Paine, 
229;  S.  C.  Blatchf.  &  H.  139.   And  see  Rev.  Stats,  sec.  4529. 

6  The  David  Faust,  1  Ben.  183. 

7  Granon  r.  Hartshome,  Blatchf.  &  H.  458;  Edwards  v.  The  Susan, 
Ibid.  165;  Dixon  v.  The  Cyrus,  2  Pet.  Adm.  413. 

8  The  Susan,  3  Ware,  222;  The  Cadmus  t>.  Blatthews,  2  Paine,  229. 

9  Freeman  v.  Baker,  Blatchf.  ft  H.  376 ;  Collins  v.  Nlckerson,  1 
Sprague.  126:  The  William  Jarvis,  Ibid.  485;  The  Edward,  Blatcbf.  ft 
H.  286;  The  Warrington,  Ibid.  335. 

10  Hastings  v.  The  Happy  Return,  1  Pet.  Adm.  254. 

11  Sims  V.  Jackson,  1  Pet.  Adm.  159;  Chandler  v.  Greaves,  2  H.  Black. 
606;  Cloutman  v.  Tnnison,  1  Sum.  376;  The  Annie  M.  Small,  2  Sawy. 
226:  The  Mary,  1  Ware,  456;  The  Martha,  Blatclif.  ft  H.  159:  Knagg  v. 
Goldsmith,  Gilp.  210:  Edwards  v.  The  Susan,  1  Pet.  Adm.  16S;  Granon 
V.  Hartshome,  Blatchf.  ft  H.4(j3;  The  Elizabeth  Frith,  Blatchf.  ft  H. 
202;  Brown V.  Jones, 2  GaD.  477:  Tho  Cadmus,  Blatclif.  ft  H.  139;  Fran- 
cis r.  Bassett,  1  Sprasrue,  16;  The  Pearl,  5  C.  Rob.  109;  The  Annie  M. 
Small,  2  Sawy.  230;  The  Baltic  Merchant,  Edw.  Adm.  86 ;  The  Pas- 
senger Cases,  7  How.  537;  Levin  v.  Newnham,  4  Taunt.  722. 

12  Granon  v.  Hartshome,  Blatchf.  ft  H.  463:  The  Mary,  1  Ware,  496; 
Edward  P*  The  Susan,  1  Pet.  Adm.  165;  Cloutman  v.  Tunlson,  1  Sum. 
973, 
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13  FnuicIae.BaMett,lSpi«gae,l(t. 

14  The  Annie  M.  Small,  2  Sawy.  226 ;  Clontnuuiv.  TmiiBOiit  1  Sam. 
97^;. KzUMEg v.  Goldsmith,  OUp.  207;  The  Bovena,  1  Ware, W7. 

15  Tnstln  v.  Murray,  5  Ben.  11;  Wells  v.  Meldmn,  Blatchf.  A  H.  tH; 
Bmeison  v,  Howland,  1  Mason,  49;  Ome  v.  Townsend,  4  Mason,  M8. 

16  The  Maria,  Deady,  102;  The  Pioneer,  Ibid.  5B,  72.  And  see  Ber. 
Stats,  sees.  4441, 4442. 

fl72.  Lien  for  'wages.—A  mariner  is  not  bonnd  to 
e  any  notice  of  the  ownership  of  a  vessel,  nor  to  follow 
the  estate  of  the  owner  into  the  probate  court  to  collect 
Ms  wages;  ^  his  claim  creates  alien  on  the  vessel,  the 
freight  and  proceeds ;  >  the  cargo  is  hyjMthecated  and  sub- 
ject to  the  claim;  ^  it  is  an  equitable  privilege  rather  than 
a  hypothecation.'*  The  lien  attaches  to  the  freight  money,^ 
and  follows  it  into  the  hands  of  assignees;  ^  it  follows  the 
vessel  and  her  proceeds  into  whosesoever  hands  they 
may  come,  where  there  are  no  laches;  "*  it  attaches  to  a 
vessel  becoming  the  property  of  the  government,^  and  to 
the  proceeds  awarded  by  government  on  the  restoration 
of  a.  vessel  seized  and  condemned,^  but  not  to  a  vessel 
seized  and  condemned  as  prize  of  war.i<^  The  lien 
attaches  upon  the  parts  saved  from  the  wreck  of  the 
TesBel,^^  and  follows  the  vessel  into  the  hands  of  salvors. ^'^ 
The  lien  exists  while  the  vessel  is  getting  ready,  although 
she  never  leaves  port,i8  and  the  voyage  is  not  prosecuted. ^^ 
It  attaches  even  when  the  vessel  is  let  by  a  charter 
party,^'  and  is  not  affected  by  the  contract  between  the 
owners  and  the  charterers  as  to  the  f  reight,^^  nor  between 
the  master  and  owners.  ^7  it  is  a  personal  privilege,  and 
is  not  assignable.^s  and  if  reduced  to  a  common-law  judg- 
ment it  cannot  be  enforced.  ^^  The  sale  of  the  vessel  by 
the  master  cuts  off  the  lien.2o 

1  The  Eanny  QardnerrS  BIss.  209. 

2  The  Thomas  Jefferson,  10  Wheat.  428 ;  Bronde  v.  BaTen,  Glljp.  606 ; 
The  Ocean  Spray,  4  Sawy.  105:  Foster  v.  The  Pilot  No.  2,  Newu.  215; 
8.  C.  1  Amer.  Law  Be.e.  iSii  Pitman  v.  Hooper,  3  8am.  60;  Brackett  v. 
The  Hercules,  Gilp.  i84;  The  Clayton,  6  Blss.  162;  The  Madonna  de 
Idra,  1  Dods.  37;  Brown  v.  Lull,  2  Sum.  443.  Compare  The  Mivy,  1 
Paine,  180;  HaUiey  v.  The  Tristram  Shandy,  Bee,  414.  And  see  Ber. 
Stats,  sec.  4535. 

3  Skolfield  9.  Potter,  2  Ware,  402.  Bnt  see  Sheppard  «.  Taylor,  1 
Pet.  675. 

4  Packardv.  The  Louisa,  2  Wood.  AM.  51;  The  Nestor,  1  Sum.  73. 

5  The  Sailor  Prince,  1  Ben.  234;  McDonald  v.  The  Monadnock,  5 
Amer.  Law  Tl.  87;  Sheppard  o.  Taylor,  5  Pet.  675;  Flaherty  v.  Doane.  I 
Low.  152 ;  Webb  v.  Pierce,  1  Cnrt.  104. 

6  McDonald  v.  Freight  Money,  15  Int.  Ber.  Bee.  33. 

7  Sheppard  v.  Taylor,  5  Pet.  675;  The  Bolivar,  Olcott,  477;.Mnt. 
Safety  Ins.  Co.  v.  The  George,  Olcott,  97;  The  Neptune,  OlcottTiSi; 
The  Young  Mechanic,  2  Curt.  410;  The  JulJa  Ann*  1  Sprague,  m\  Xho 
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BayaoA.  1  Spnffae,  403:  The  Batayla,  2  Dods.  500;  Brown  v.  LulU  3 
Sum.  443;  Tfie  Haiy,  1  Paine,  180. 

8  n.  8.  v.  Wnder,  3  Saond.  908;  S.  C.  1  Law  Bep.  189;  TbB  Oopeii> 
bagen,  1 C.  Bob.  243. 

9  Sbeppard  v.  Taylor,  5  Pet.  675. 

10  U.  S.  V.  The  Sally  Magee,  4  Int.  Ber.  Bee.  134. 

11  Flaherty  v,  Doane,  1  Low.  148. 

12  Smith  V.  Stewart,  Crabbe,  218. 

13  The  Island  City,  1  Low.  380. 

14  Levering  v.  The  Bank  of  Golnmbla,  1  CSranch  0. 0.  US. 

19  Skolfleld  V.  Potter.  2  Ware  (Dar.)  342;  S.  G.2  Law  Bep.  K.  B.  115; 
7  N.  T.  Leg.  Obs.  238;  The  Canton,  1  Spragne,  437;  S.  C.  11  Law  Bm.N. 
S.  473. 

16  "^e  Erie,  3  Ware,  230;  Pitman  v.  Hooper,  3  Smn.  06:  Belf  v.  The 
Maria,  1  Pet.  Adm.  187;  Taskerv.  Scott,  6  Taont.  234;  Andreas  v.Moor- 
hoose,  5  Taunt.  435. 

17  The  Galloway  C.  Morris,  2  Abb.  U.  S.  168;  The  Oanton.  I  Spnigae. 
437 ;  Skolfleld  v.  Potter,  2  Ware  (Dav.)  342. 

18  Logan  V.  The  jEolian,  1  Bond.  267;  The  Gate  City»  6  Bias.  200.  And 
see  Bev.  Stats,  sec.  4936. 

19  The  Gate  City,  ft  Biss.  200;  Flaherty  v.  Doane,  1  Low.  160;  The 
Adelphi,  case  not  reported. 

20  TheAmeUe,6Ws^.l8. 

§  173.  Lien,  in  whose  favor  attaches.— All  persons 
employed  on  a  vessel  to  assist  in  the  main  pnrpose  of  the 
voyage  are  mariners,  and  included  nnder  the  name  of 
seamen,^  and  have  a  lien  for  their  wages  ^— the  clerk  of  a 
steamboat,^  the  cook  on  a  foreign  voyage,^  the  carpenter, 
if  acting  as  seaman,^  the  pilot, <^  the  engineer  and  mate  of 
an  enrolled  tow-boat  ?  have  each  a  lien  for  their  wages; 
and  the  lien  of  the  engineer  extends  to  the  boilers, 
though  claimed  by  the  makers  as  still  unpaid  for.^ 
Seamen  engaged  to  make  one  or  more  coasting  vov- 
ages  have  a  lien  on  the  vessel  for  wages  while  the  ship 
is  getting  ready,  though  she  never  leaves  the  port.*  So, 
seamen  engaged  in  transporting  goods  upon  tide  waters, 
although  within  a  harbor,  have  a  lien  for  wages.  ^^ 
Persons  shipped  as  sealers  have  a  lien  for  their  wages.^^ 
So,  seamen  m  the  whaling  service  are  secured  by  a  Uen  on 
the  oil.^3  Third  persons  who,  at  the  master's  request, 
have  advanced  the  seamen  wages  have  the  same  right  of 
lien, ^8  but  an  owner  has  not.^^ 

1  Black  9.  The  Louisiana,  2  Pet.  Adm.  268;  Tomer'a  Case.  1  Ware. 
88;  Sa^eman  v.  The  Brandy whie.  Newb.  6:  The  Highlander,  1 
Spragae,  688;  Wolyerton  «.  Lacey,  18  Law  Bep.  672;  Wheeler  v.  Thomp- 
son, 2  Struige,  707:  The  Jane  and  Matilda,  1  Hagg.  Adm.  187;  The 
Prince  George,  3  Ibid.  876.  See  Antb,  sec.  79. 

2  The  Ocean  Spray,  4  Sawy.  las. 
8   llie  Snltana,  1  Brown  Adm.  13. 
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4   Tli»G&iHesF.Petfy,lLow.«7S. 

6  Packard*.  TheIjoi]l8a,2Woo<LAM.SS;TlieLonlHolMMrt,2Dods. 
IM. 

6  LosBiiv.  The  JBoltai,l  Bond,  S67.   See  PILOT  jbsb. 

7  Tlie  Vaj  Qneen,  1  Spniffae,  566;  8.  C.  13  Lsw  Bep.  «K.  S.  6tt; 
Bayly  v.  Clfant,  ISalk.  83;  Ro6k  9.  Moretoo,  1  Ld.  Bay.  397. 

8  Tbe  May  Qaeen,  1  Spngae,  586;  8.  C.  1)  Law  Sep.  N.  8.  OB. 

9  The  laland  CUy,  1  Low.  175;  Tlie  Sorab  Jane,  1  Low.  M3. 

10  The  BoUvar,  Olcott,  480;  The  Mary,  1  Spragne,  SM;  The  Canton. 

1  Sprague, 437;  11  Law B«p.  N.  8. 473.   Bnt  aee nckard**  The Loiilaa, 

2  wood.  A  M.  48;  9  Lsw  Bep.  441. 

11  The  Ocean  8piny,4  8swy.  lOS. 

12  The  Antelope,  1  Low.  130. 

13  The  W.  F.  SaSord,  1  Lush.  40. 

14  The  Janet  WUmn,  1  Swabey,  261. 

§  174.  Xden,  wben  does  not  atta<fli.~-Wbere  the 

evidence  showed  that  the  cook  was  hired  on  tlie  exclusive 
credit  of  the  master,  a  lien  for  vrages  -was denied.^'  Wages 
of  attendants  or  servants  engagea  by  the  ma.ster  in  a  ror- 
eign  i>ort  are  not  a  charae  on  the  vessel,^  so  seamen  hired 
by  the  master,  who  Iook  only  to  him  for  remuneration, 
are  not  entitled  to  a  lien  on  the  vessel.^  A  physician  em- 
ployed by  contract  on  board  of  the  vessel  has  tlo  lien  for 
nis  f  eeSi^eo  the  shlp^sear|>enter  hasfno  lien  formoneys  de- 
posited with  the  master.*  Laborers  employed  by  a  con- 
tractor have  no  lien  on  the  vessel  for  their  Bervices.^  A 
ship'  8  keeper  of  a  domestic  vessel  bein^  repaired  has  bo  lien 
for  nis  wages,  7  but  otherwise  as  to  a  ^rei||[n  vesseL^  The 
service  of  a  stevedore  is  in  no  sense  maritmie,  and  be  has 
no  lien  theref  or,  while  the  sliip  i^  at  the  wharf  in  the  pos- 
session of  her  owners.^  After  discharge  and  payment, 
seamen  have  no  lien  for  further -services  done  whUe  the 
vessel  is  moored  at  the  whaxtA^ 

1   8cott  V.  Falles,  6  Ben.  82. 

3   Sunday «.€Kirdon,Blatchf. AH. 669. 

3  The  Onuader,  llVare,  437 ;  Packard  v.  TheLentaa,  S  Wood.  *  M.  54 

4  Gardner  v.  The  New  Jeney,  1  Pet.  AOm.  323. 

5  Smith  V.  The  Bo7Bieelofge,l  Woods,  290. 

6  The  Whitaker,  1  Sptacrne,  1^\  8.  C.  8  Law  Bep*  N.  8. 196. 

7  The  Aland  Oftor,  1  Low.  375:  Levertn^  v.  The  Bank  of  C61ttkht>la,  1 
Craotih  C.  €.  2092JK cOinaifl-v.  The  eraud  Tuxfc,  4  Wteat*  Law-Hoit  80; 
ShrewKbory  9.  Toe  Two  Friends,  Bee,  437;  Justin  tr.  BaUam,  3  Ld. 
il^.805;I  8alk.34. 

8  The  Blbhm,  1  Ben.  ^ 

.  The  8.  O.  Owens.  1  WaU.  Jr.  I70:  ^e  AnsMl 
>;  TlieJOfteph  Ga&ard,  Olcott,  120;  Cox  r.  Mtii'ray. 

^_ .     jtf  r.  the  Ifex,  2  Woods,  229.  But  seeMoeMty^, 

The  0«iator,  6  Amer.  Law  Bev.  498.  jlmd  see^AJfTfli  §  79. 

Dbstt  8.  ft  A— 14« 
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10  Fhinips  V.  The  Thomas  Bcatteigood,  Ollp.  7;  Pritehiinl  v.  The 
iaOy  Hontla,  Bee,  187;  Packard  v.  The  Louisa,  2  wood.  A IC.  68. 

§  175.  Priority  of  liens.— The  lien  for  seaman's 
wages  secures  them  a  preference  over  all  other  claims.^ 
It  takes  precedence  of  a  mortgage  lien,^  and  a  bottomry 
bond,*  and  a  hypothecation  for  supplies,^  and  to  a  claim 
of  f on eitare  to  eovernment  where  the  parties  were  inno- 
cent of  knowledge  of  illegality  of  the  voyM;e.*  The  sea- 
man's lien  for  wages  is  postponed  to  that  ot  libellant  in  a 
case  of  collision,  imder  the  law  of  retaliation.* 

1  Foster  v.  The  Pilot  No.  2,  Newh.  215;  S.  C.  1  Amer.  Law  Beg.  40S; 
Pitman  v.  Hooper,  8  Sum.  69:  Brackett  v.  The  Hercules,  Gllp.  184;  The 
Sailor  PrinceLi  Ben.  236;  The  Galloway  C.  Morris,  2  Abb.  U.  8.  164; 
Lewis  V.  The  Elizabeth  and  Jane,  1  Ware,  41 :  R^^  v.  The  Maria,  1  Pet. 
Adm.  196;  The  Isabella,  1  Brown  Adm.  103;  Poland  v.  The  Spartan,  1 
Ware,  134:  Kamerhavie  o.  Bosenkrants,  1  Hagg.  Adm.  62:  Tne  Harri- 
aon,  2  Abb.  U.  8. 86.  But  compare  The  Mary,  1  Paine,  180;  Hainey  v. 
The  Tristram  Shandy,  Bee,  414. 

2  Fumlss  V.  The  Magoun,  Olcott,  66;  The  Hersey,  8  Hagg.  Adm.  404. 

3  The  Ylrgln.  8  Peters.  638:  Pitman  v.  Hooper,  8  Sum.  69;  The  Bod- 
ney,  Blatchf.  A  H.  230;  The  Favourite.  2  C.  Bob.  232;  Fumlss  v.  The 
Magoun,  Olcott,  66;  Leland  v.  The  Medora,  3  Wood.  A  M.  113. 

4  The  Hilarity,  Blatchf.  A  H.  90. 

6  St.  Jago  de  Cuba,  9  Wheat.  409. 

6  The  Enterprise,  1  Low.  465;  The  Havana,  1  Spragne,  402;  The 
Duna,  18  Ldsh  J ur.  368. 

§  176.  Waiver  and  divestment  of  lien.— The  lien 
of  a  seaman  is  lost  by  laches,  and  suffering  a  vessel  to  be 
sold.^  Whether  it  is  lost  by  time  depends  on  circum- 
stances and  the  equity  of  the  case.^  It  is  not  lost  by  delay 
in  its  enforcement  where  no  third  person  has  acquired  a 
right  to  the  vessel,  and  the  owner  is  not  injured  thereby.* 
So  a  forbearance  to  libel  the  vessel  at  the  port  of  discharge 
before  the  end  of  the  voyage  is  not  a  waiver  of  their  lien 
as  against  a  subsequent  bona  fide  purchaser.^  The  lien  is 
not  discharged  by  the  sale  of  the  vessel,^  nor  by  a  salo  on 
execution  against  the  owner, ^  nor  pending  a  seizure;  "*  it 
attaches  to  the  vessel  in  whosesoever  hands  she  may  come 
with  notice  of  the  claim. &  It  may  be  enforced  against  the 
vessel  in  the  hands  of  a  bona  fide  purchaser,  if  the  claim  is 
pursued  at  the  first  opportunity  after  the  debt  has  ac- 
crued,* if  he  follows  up  the  vessel,  though  she  mav  have 
made  one  or  more  voyages  since  his  cQscharge.^^  But 
where  the  vessel  had  been  sold  under  sentence  of  a  for- 
eiga  court  of  admiralty,  at  suit  of  others  of  the  crew,  and 
libellants  had  notice  thereof,  but  did  not  apply  for  their 
wages,  their  lien  is  at  an  end.^^  They  cease  to  be  liens, 
when  they  were  paid  by  the  owners,  and  in  no  oases  of  a 
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delivery  on  bail  are  they  a  charge  on  the  proceeds  after 
condemnation.^  A  seaman  accepting  a  note  of  the  own- 
ers does  not  thereby  waive  his  lien,  unless  it  was  his  in- 
tention clearly  expressed.  ^^  It  is  not  discharged  by  tak- 
ing a  mere  memorandum  to  show  the  owner  the  amount 
and  proceeding  before  more  than  one  voyage  is  known  to 
have  taken  place.  ^^ 

1  The  Bolivar,  Olcott,  478;  The  Eastern  Star,  1  Ware,  185;  The  Oal- 
loway  C.  Morris,  2  Abb.  u.  8.  167;  Blaine  v.  The  Charles  Carter,  4 
Cranch,  828;  Leland  v.  The  Medora,  2  Wood.  A  M.  105:  Oreely  v. 
Smith,  3  Wood.  A  M.  253;  Burke  v.  The  M.  P.  Rich,  1  CUiL  271;  The 
Nestor,  1  Sam.  73;  2  Story,  455.   And  see  Antb,  S  84. 

3  Packard  v.  The  Louisa,  2  Wood.  &  M.61;  The  Rebecca,  1  Ware,  180. 

8  The  Canton,  1  Sprague,  437;  S.  C.  11  Law  Bep.  N.  S.  478;  The 
Utility,  Blatchf.  &  H.  222:  Tramp  v.  The  Thomas,  Bee,  86;  The  Gallo- 
way C.  Morris,  2  Abb.  U.  S.  167. 

4  The  Mary,  1  Paine,  180. 

5  Bronde v. Haven,  OUp.  588, dlstlngoishlngAspiowall  v.  Bartlett, 8 
Mass.  483.  And  see  Packard  v.  The  Loolsa,  2  v^ood.  ft  M.  62;  The  Re- 
becca, 1  Ware,  188. 

6  Taylor  r.  The  Royal  Saxon,  1  WalL  Jr.  811:  Foster  v.  The  Pilot 
No.  ^^Newb.  215;  S.  C.  1  Amer.  Law  Bear.  403;  6  Fa.  L.  J.  281  LHarris  v. 
The  Henrietta,  Newb.  284;  The  Gazelle,  1  Sprague,  878;  The  Julia 
Ann,  1  SpraguG2882;  S.  C.  11  Law  Rep.  N.  8.  21;  McGlnnis  v.  The 
Grand  Turk,  4  West.  Law  Mon.  80.  But  see  Gallatin  v.  The  Pilot,  2 
WalL  Jr.  592. 

7  Anderson  v.  The  Solon,  Clubbe,  17. 

8  Taylor  v.  The  Royal  Saxon,  1  WalL  Jr.  824;  Brown  v.  Lull,  2  Sum. 

443. 

9  The  Bolivar,  Olcott,  480.  And  compare  The  Ferox,  1  Sprague,  180: 
S.  C.  2  Law  Rep.  N.  S.  183.  ••'-•». 

10  Freeman  V.  The  Jane,  Crabbe,  178. 

11  Trump  V.  The  Thomas,  Bee,  86.  And  see  Avtb,  S  86. 

12  Ijangdon  V.  Gheves,  2  Mason,  58. 

18  The  Betsv  and  Rhoda,  2  Ware,  (Dav.)  112:  S.  G.  8  N.  T.  Leg.  Obs. 
215:  The  Harriet,  1  Sprague.  33;  Rlsher  v.  The  Frolic,  1  Woods,  92;  The 
Active,  Olcott,  288:  The£clip8e.3  Biss.  103;  Leland  v.  The  Medora,  2 
Wood.  A  M.  102;  The  Eastern  Star,  1  Ware,  187;  The  Mentor,  1  Sum. 
87.  distinguishing  The  William  Money,  2  Hagg.  Adm.  136.  And  see 
The  Ann  G.  Praft.  1  Curt.  348. 

14  Leland  v.  The  Medora,  2  Wood.  A  M.  102;  The  Rebecca,  1  Ware. 
188.    See  LUBK8,  asUe,  p.  48. 

§  177.  Suit  for  wages.— A  suit  for  wages  cannot  be 
maintained  until  the  contract  is  performed  or  released.^ 
Without  an  express  stipulation  a  suit  for  wages  on  a 
foreign  voyage  cannot  be  iustituted  until  the  full  comple- 
tion of  the  Toy  age,  and  discharge  of  the  cargo  or  ballast.^ 
A  suit  brought  before  the  expiration  of  the  ten  days 
allowed  bv  act  of  Congress  is  premature,^  unless  there  be 
a  dispute  between  the  master  and  mariners  touching  the 
wages,^  but  an  unreasonable  delay  in  unloading  the  vessel 
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may  be  equivalent  to  a  discharge  of  the  seamen.* 
Althongh  wages  are  due  when  the  voyage  is  ended,  yet 
they  are  not  payable  till  the  dischaige  of  the  cargo.<^ 
Seajnen  may  oe  bound  by  contract  to  unlade  cargo.' 
Whether  the  duty  to  unlade  cargo  belonss  to  the  seamen, 
depends  on  usage  and  the  character  of  the  hiring  and 
voyage.*  Seamen  discharged  without  the  payment  of 
their  wages  are  entitled  to  double  pay  for  ten  days  after 
their  discharge,  although  suit  was  brought  before  the 
expiration  of  the  ten  days.^  The  burden  of  proof  is  on 
the  libellant  to  show  that  the  vessel  was  actually  unladen 
or  bad  then  been  moored  for  the  time  allowed  by  law  for 
unlading  and  in  accordance  with  the  articles.  ^^  Seamen  on 
war  vessels  cannot  sue  in  admiralty.^^ 

1  The  Swallow,  Olcott,  4. 

2  The  Eagle,  Olcott,  232;  Ex  parte  Sprout,!  CnncbCL  C.  434;  Scbief- 
f elin  «.  Haaey»  Anth.  N.  P.  76. 

8   The  David  Faust,  1  Ben.  183. 

4   The  Eagle,  Olcott,  232. 

ft  The  Eagle,  Olcott,  232;  The  Martha,  Blatchf.  A  H.  151. 

6  Hastings  V.  The  Happy  Betura,  1  Pet.  Adm.  255;  Knagg  v.  Gold- 
smith,  Gilp.  208. 

7  Granon  V.  Hartshorae,  Blatchf.  ft  H.  463:  The  Martha,  Ibid.  151 ; 
U.  S.  V.  Barker,  5  Mason,  404;  The  Elizabeth  Frith,  Bhitchl.  &  H.  202; 
The  Baltic  Merchant,  £dw.  Adm.  86. 

8  Packardv.  The  Louisa,  2  Wood,  ft  M.  55;  The  Mary,  1  Ware,  454. 

9  The  Columbia,  6  Ben.  398.   And  see  Bev.  Stats,  sec.  4529. 

10  Qtanon  v.  Hartsbome,  Blatchf  .  ft  H.  454 ;  Thompson  v.  The  Phila- 
delphia, 1  Pet.  Adm.  210.    Compare  The  Eagle,  Olcott,  232. 

11  The  South  Carolina,  Bee,  422;  EUlsonv.  The  Bellona^Bee,  112; 
Packard  v.  The  Louisa,  2  Wood,  ft  M.  54;  De  Mortez  v.  The  South 
Carolina,  Hopk.  Cas.  104. 

§  178.  Deductiona  from  virageB.— Seamen  may  be  sub- 
jected to  deductions  from  their  wages  for  neglect  of  their 
duty.  ^  When  seamen  are  wrongfully  absent  the  expenses 
of  substitutes  may  be  deducted  from  their  wages,^  and 
if  the  vessel  is  thereby  detained,  a  deduction  to  the  ex- 
tent of  the  loss  actually  sustained  ;S  but  no  abatement  will 
be  made  for  occasional  absences  if  not  objected  to,  until 
the  whole  period  of  the  service  is  expired.*  Where  the 
mate  was  absent  during  the  unlading  of  the  cargo,  a 
deduction  of  two  months*  pay  was  made.^  Advances 
voluntarily  made  to  seamen  abroad  in  foreign  coin  are  to 
be  estimated  at  their  value  at  the  place  of  payment.^ 
Where  the  master  paid  certain  debts  contracted  by  the 
crew,  he  is  entitled  to  have  the  amounts  deducted  from 
their  wages.  ^  Owners  of  whaling  vessels  claiming  to 
deduct  charges  made  by  the  master  for  articles  famished 
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to  the  crew,  are  'botind  to  aIiow  Dbat  fhe  chaiveB  were 
correct,  s  A  loss  incurred  by  reason  of  the  crime  of  a 
seaman  ma V  he  set  off.  ^  Wages  earned  after  a  forfeiture 
are  not  snbiect  to  the  charf^e  of  advance  wages  8tiptiliM;ed 
in  the  articles,  but  only  money  advanced  during  the  voy- 
age, and  hospital  money  should  be  apportioned  on  the 
whole  voyage.  1® 

1  The  Marflia.  Bltttcbf.  A  H.  157:  The BaUlc lUndiaitt,  X&w.  AOin. 
M;  Thome  v.  White,  1  Pet  Adm.  175. 

2  SneU  V.  The  Independence,  Oiip.  IM. 
9  Brown  V.  The  Neptune,  Ollp.8B. 

4  The  Hsnrest,  Olcott,  271. 

5  Clontman  v.  Tonlson,  1  Snin.  383;  The  Battle  Herdiant,  £dw. 
Adm.  88. 

6  The  Cabot,  Abb.  Adm.  150. 

7  The  Coldstream,  4  Sawy.  172. 

8  The  HIbemia,  1  Spragae,  79 ;  Barney  «.  Collin,  3  Pick.  115. 

9  Thome  v.  White,  1  Pet  Adm.  175. 

10    The  Mentor,  4  Mason,  102.   And  see  Bev.  Stats,  sees.  4S32,  4585. 
4566. 

§  179.  DedactionB  not  allo'Vtred.— No  deductions 
should  be  made  from  the  wages  of  seamen  on  their  dis- 
cliarge,  before  the  completion  of  the  voyage,  with  the 
master's  consent  and  agreement  to  give  tuU  wages. ^ 
Where  the  seaman  was  unjustifiably  imprisoned  in  a 
foreign  port  a  charge  against  him  for  a  substitute  is  not 
allowed.2  No  deductions  are  allowed  on  account  of  in- 
sufficiency of  the  sum  received  by  the  owner  to  cover  his 
loss  in  case  of  a  condemnation, ^  or  for  expenses  of 
relieving  a  vessel  from  capture,^  nor  for  employing  a 
watch  on  board, '^  nor  for  boarding  seamen  and  transport- 
ing them  home  after  a  8lnpwreck,<^  nor  for  an  allowance 
for  decrease  of  risk  upon  the  homeward  voyage,  on  a 
declaration  of  peace  while  vessel  was  abroad.  7 

1  Pedro  V.  Allen,  1  Low.  435. 

2  Johnson  v.  Tbe  Coriolanns,  Crabbe,  239;  Wilson  v.  The  Mary. 
GOp.  81 ;  Magee  «.  The  Moss,  OUp.  219. 

3  Ardrey  v.  Karthaus,  Taney,  379;  Sheppard  v.  Taylor,  5  Pet.  675. 

4  The  Saratoga,  2  Oall,  164 :  Hart  v.  The  Littlejohn,  1  Pet.  Adm.  115: 
Howland  v.  The  Lavinia,  Ibid.  123;  Pitman  v.  Hooper,  8  Sum.  60. 

9    Chatfleld  v.  The  Wolga,  3  Law  Bep.  387. 

6  Macpherson  v.  BIytfaeswood,  1  Phila.  546;  8.  C.  12  Leg.  Int.  56. 

7  The  Lethe,  Bee,  423.   But  see  Bruce  v.  The  Nancy,  Ibid.  429. 
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§  180.  Duties  and  obligations.— Obedience  is  re- 
quired of  seameii,  not  only  on  the  high  seas,  but  while 
tne  vessel  is  at  anchor,  and  before  clearance.^  It  should 
be  prompt  and  uncomplaining.^  They  may  refuse  to  obey 
unlawful  orders,  and  may  even  restrain  or  imprison  the 
officers  attempting  piracy  or  felony. »  It  is  the  duty  of  the 
seaman  to  obey  the  commands  of  the  master,  and  to  lav 
down  weai)ons  and  submit  to  the  discipline  of  the  vessel, 
and  for  unjustifiable  severity  he  is  entitled  to  redress  on 
return  home.*  They  are  bound  to  assist  the  master  to  con- 
strain, imprison,  and  bring  to  justice  disobedient,  rebel- 
lious, and  mutinous  mariners.^  If  the  master  refuse  a 
seaman  a  discharge  at  a  foreign  port,  he  is  bound  to  sub- 
mit.«  A  ship's  cook  may  be  called  upon  to  perform  serv- 
ice as  a  seaman,  so  far  as  he  has  experience  and  ability,  ? 
and  if  put  to  duty  as  a  caulker,  he  is  entitled  to  cook's 
wages.6  A  seaman  deserting,  who  afterwards  secretes 
himself  on  board,  may  be  called  upon  to  perform  any 
service  as  seaman  which  may  be  within  his  ability.^  In 
case  of  shipwreck,  seamen  are  bound  to  remain  by  the 
wreck,  and  contribute  their  utmost  exertions  to  rescue  the 
property.  10  They  are  bound  at  all  times  to  the  preserva- 
tion of  the  property  intrusted  to  their  care.^^  In  case  of 
capture,  they  are  bouud  to  remain  by  the  vessel  until  the 
Urst  adjudication.  13  The  duties  of  seaman  are  often  gov- 
erned by  usage  at  particular  places.  ^^  They  are  bound  to 
lade  and  unlade  cargo  at  any  port  on  the  voyage :  i*  and  if 
they  neglect  to  do  so,  they  are  liable  in  damages.  ^^  There 
is  no  law  to  relieve  a  seaman  from  working  on  Sunday.!^ 
The  dismissal  of  the  master  and  appointment  o'  a  new 
master  does  not  discharge  the  crew  from  ordinary  ship- 
ping articles.  17 

1  n.  S.  V.  Stady,  1  Wood.  &  M.  339:  U.  S.  v.  Hamilton,  1  Mason,  443; 
T7.  S.  V,  Stevens,  4  Wash.  C.  G.  547;  Fuller  v.  Colby,  3  Wood.  Jk  Ml  12; 
Thome  v.  White,  1  Pet.  Adm.  175. 

2  Fuller  «.  Colby,  3  Wood.  A  M.  14 ;  The  Mentor,  4  Mason,  84. 

3  The  Mary  Ann,  Abb.  Adm.  274 ;  U.  S.  v.  Thompson,  \  Sum.  168. 

4  Fuller  v.  Colby,  3  Wood.  &  M.  6;  Thompson  v.  Basch,  4  Wash.  C. 
C.  338. 

5  Fuller  V.  Colby,  3  Wood.  A  M.  14;  Belf  v.  The  Maria,  1  Pet.  Adm. 
186:  Thome  V.  White,  1  Pet.  Adm.  175. 

6  Densman  v.  WUkes,  12  How.  390. 

7  Turner's  Case,  1  Ware,  83;  Sherwood  v.  Mcintosh,  1  Ware,  109; 
Black  V.  The  Louisiana,  2  Pet.  Adm.  268;  The  Mentor,  4  Mason,  108: 
Allen  V.  Hallett,  Abb.  Adm.  573. 

8  Sheridan  v.  Furbur,  Blatchf.  A  H.  525;  The  Exchange,  Id.  368. 

9  Allen  V.  HaUett,  Abb.  Adm.  573. 
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10  The  Dawn,  2  Ware,  (Day.)  121;  S.  G.  4  Law  Bep.  106;  Hooper  v. 
Perley,  11  Mass.  545;  Anonymous,  1  Sid.  179;  The  Two  Catherines,  2 
mason,  332. 

11  Simsv.  Sundry  Mariners,  2  Pet.  Adm.  995;  The  Two  Catherines, 
2  Mason,  337. 

12  Wlllard  v.  Dorr,  3  Mason,  165;  The  Saratoga,  2  QtiJl.  177:  Brown  r. 
IjuII,  2  Sam.  448;  Lemon  v.  Walker,  9  Mass.  404:  Yates  v.  HaJl,  1  Term 
Rep.  73;  Elizabeth,  1  Pet  Adm.  128;  PhllUps  v.  McCaU,  1  Wash.  C.  C.  145. 

13  Packard  v.  The  Louisa,  2  Wood.  A  M.  48;  Belf  v.  The  Maria,  1  Pet. 
Adin.  186;  The  George,  1  Sum.  151. 

14  Hastings  v.  The  Happy  Return,  1  Pet.  Adm.  254. 

15  Cloutman  v.  Tunlson,  1  Sum.  373;  Enagg  v.  Ooldsmlth,  OIlp.  207. 

16  Ulary  v.  The  Washington,  Crabbe,  204;  Johnson  v.  The  Cyane,  1 
8awy.  151. 

17  n.  S.  V.  Nye,  2  Curt.  225;  XT.  S.  v.  Hamilton,  1  Mason,  443;  U.  S.  v. 
Haines,  5  Mason,  272;  U.  S.  v.  Barker,  Id.  404. 

§  181.  Forfeiture  for  disobedience  and  negli- 
gence.— A  deliberate  refusal  to  do  duty  on  the  part  of  a 
seaman  is  a  high  offense  in  maritime  law.^  The  disobe- 
dience must  be  of  a  gross  nature  involving  serious  danger, 
mischief  or  malignancy,  or  it  must  be  habitual,^  depend- 
ing on  the  circumstances  of  the  case.*  Every  trivial  act 
of  disobedience  will  not  work  a  forfeiture  of  wages.*  A 
seaman  is  liable  to  forfeiture  of  wages  for  refusal  to  return 
to  the  vessel  when  requested  by  the  master,  although  he 
was  previously  absent  on  leave,^  or  for  refusal  to  join 
substituted  vessel.^  A  refusal  to  do  duty  at  a  moment  of 
high  excitement  from  punishment  received,  if  not  fol- 
lowed by  obstinate  perseverance,  is  not  a  ground  for 
forfeituje.7  Seamen  refusing  to  work  on  Sunday,  unless 
allowed  double  wages,  not  a  part  of  their  contract,  are 
guilty  of  disobedience  and  may  be  discharged,  Sunday 
not  being  recognized  by  the  maritime  law.»  A  seaman 
restrained  by  continement  and  threats  is  not  chargeable 
with  neglect  of  duty,^  but  he  is  chargeable  for  the  Toss  of 
property  occasionea  by  his  negligence, ^^^  and  the  whole 
loss  must  fall  on  the  guilty  party.^i  Where  seamen  re- 
fused to  proceed  on  a  vessel,  provided  for  the  further 
transportation  of  the  cargo,  wages  or  additional  allowance 
for  the  latter  portion  of  the  voyage  will  be  refused,  i^  and 
costs  and  charges  for  a  substitute  may  be  deducted.^ 

1  The  Palledo,  3  Ware,  321. 

2  The  Mentor,  4  Mason,  84;  The  Almatia,  Deady,  475. 
8    Gladding  V.  Constant,  1  Sprague,  73. 

4  The  Almatia,  Deady,  473. 

5  The  Cadmns  v.  Matthews,  2  Paine,  236 ;  The  Bnlmer,  1  Hagg.  Adm. 
163. 

6  Wens  V.  Meldnm,  Blatchf.  A  H.  346;  Htndman  v.  Shaw,  2  Pet. 
Adm.  264. 
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7  Orfiie«.T<)Vriiseiia,4AbMo&,Ml. 

8  The  Richard  Matt,  1  Blss.  440;  JolinsoQ  v.  The  Oyaiio,  1  Sftwy. 

loO* 

9  Thome  v.  White,  1  Pet.  Adm.  168. 

10  Brown  «.  The  Kepttine,<&llp.  89;  Sporrv.Peanon.  1  Mftscm,  114; 
Wilson  V.  The  Belvedere,  1  Pet.  Adm.  29d:  Westui  v.  Minot,  S  Wood. « 
H.  442;  Cook  v.  Jennings,  7  Term  Bep.  381. 

11  Knapv.  The  Eliza  and  SanUi,l  Pet.  Adm.  200. 

12  Hindman  V.  Shaw,  2  Pet.  Adm.  284. 

13  Brower«.  The  Maiden,  Ollp.  294. 

§  182.  Desertion,  what  constitutes.— Desertion,  by 
the  maritime  law,  is  quittin£  the  ship  and  service  without 
leave  and  against  the  duty  of  the  party,  and  with  no 
intent  to  return,  i  Desertion  must  be  during  the  voyage ;  ^ 
leaving  the  vessel  after  the  voyage  is  ended  is  not  deser- 
tion.^ Willful  absence  in  a  foreign  port,  without  intent 
to  return,  is  deemed  a  final  leaving  of  the  ship:'*  the 
departure  must  be  voluntary,  and  without  cause  ;^  with- 
out a  reasonable  excuse,  founded  on  gross  misconduct  or 
harsh  usage;  absence  without  intent  to  return  works  a 
forfeiture  of  antecedent  wages.  ^  The  rule  applies  to 
seamen  in  inland  and  tide  waters. ^  Where  an  engineer 
left  his  post  of  duty,  and  did  not  return  to  it,  it  was 
desertion.^  The  abandonment  of  a  captured  vessel  is 
desertion,  d  To  constitute  desertion  suthcient  to  cause  a 
forfeiture  of  wages,  there  must  be  an  intent  to  desert. 
Going  on  shore  without  leave,  with  intent  to  return,  is  not 
desertion.  ^<)  In  a  case  of  collision  a  seaman  jum|>ed  from 
his  vessel  to  the  other  for  safety,  and  afterwards  endeav- 
ored to  join  his  own  vessel,  but  could  not:  it  was  held  not 
desertion.  ^^  When  seamen,  with  consent  and  assistance 
of  the  mate,  left  the  vessel,  it  was  not  desertion.  ^^  If  sea- 
men, against  orders,  leave  the  vessel  to  go  before  the 
consul  to  complain  of  their  treatment,  it  is  not  desertion.  ^^ 
If  seamen  are  absent  without  any  fault  on  their  own  part, 
they  are  entitled  to  full  wages.  ^* 


son, 
402* 

phiA,  Ibid.  216:  TlieCadmauv.  Matthews.  2  Paine,  '229';  Coffin  r.  Jen- 
Kins,  8  Story,  106;  Gloutmaii  v.  Tunlson,  1  Sum.  873^otelv.  Hilllard, 
4  Mass.  664;  Anonymous,  3  Salk.  23;  The  Ro vena,  1  Ware.  316;  White- 
man  V.  The  Neptune.  1  Pet.  Adm.  180:  Burton  v.  Salter,  11  Law  Hep. 
N.  S.  148;  The  Almatia,  Deady,  475;  The  John  Martin,  2  Abb.  U.  6. 172. 

2  Clouttnan  V.  Tonlson,  1  Sawr.  873:  The  Elizabeth  Frith,  Blatehf. 
A  H.  195;  Brown  o.  Jones,  2  Gall.  77;  The  Martha,  Blatehf.  A  U.  151; 
Tvavers  v.  Bassett,  1  Sprague,  16. 

8   The  Martha,  Blatehf.  &  H.  151 ;  Granon  v.  Hartshome,  Ibid.  454. 
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4   The  PhfladelphlAi  Olcott,  219;  Cloato^  v.  TonlMii,  1  Sdm.  373; 
THeJBulmeiv  1  wgg.  A4»,  1^ 
s  Mi^reev.  Tte  Hf>88»  Gilp.  21ft;  limland  v.  SteveiiB,  8  JSap,  2tf. 

6  Tbe  M«Rlmac  1  Beiu  490:  The  Maria,  Blatchf.  A  H.  SSS;  Tlw 
Bnlmer,  1  Bfutg,  Adm.  16?;  The  Balise,  1  Brown  Adm.  4241  The  John 
MartUii  2  A^U.  87183;  The  Magnet,  1  Brown  Adm.  m7;  Coffln  v. 
8h»w,  3  Ware,  88. 

7  The  Swadlow,  Olcott,  4. 

8  The  John  Martin,  2  Abb.  XT.  8. 172. 

9  Boardman  v.  The  Elizabeth,  1  Pet.  Adm.  128. 

10  The  Catawanteak,  2  Ben.  189 ;  1  Bank  Beg.  83. 

11  Hanson  v.  Bow«U,  1  Spragne,  117;  The  Elizabeth  and  Jane,  I 
Ware,  35. 

13  The  Caroline  B.  Kelly.  2  AbT)»  IT.  S.  160;  8.  G.  sub  nom  Doherty  v. 
The  Caroline  K  Kelly,  7  F|iUa.  570. 

13  Hart  «.  The  Otis,  Crabbe,  52;  Freeman  «.  Baker,  Blatchf.  A  H. 
372.    See  Tbe  Catherine,  Bee,  87. 

14  Sundry  Seamen  v.  The  Fair  American,  Bee,  134;  Yeacock  v. 
McCall,  Gilp.  32d;  Nevitto.  Clarke,  01cott,31fi.  But  compare  Watson 
V.  Tbe  Base,  1  Pet.  Adm.  132. 

§  183.  Entry  in  log-book  aa  e'^dence.— The  entry 
in  the  log-book  is  only  prima  facie  evidence  of  the  facts 
therein  contained.^  Parol  evidence  is  admissible  as  to  facts 
ordinarily  recorded,  without  showing  that  the  book  is  lost 
or  missing.3  It  may  be  repelled  bv  proof  of  the  falsity  of 
the  entry,  or  its  being  a  mistake.^  It  is  not  evidence  of 
any  fact  but  that  which  it  is  made  to  establish  by  act  of 
Congress.^  If  an  entry  is  imperfect,  the  defect  can  be 
supplied  by  other  evidence.^  It  is  evidence  of  the  time 
the  seaman  came  on  board.^  It  is  not  sufficient  to  prove 
the  handwriting  of  the  mate  as  to  some  of  the  entries  in  it.  • 

1  Knaggv.  Goldsmith,  Gilp.  216:  Thompson  v.  The  Philadelphia,  1 
Pet.  Adm.  210;  Jones  «.  The  Fhcsnix,  Id.  201.  And  see  Bev.  Stats,  sees. 
4290-4292, 4507. 

2  U.  S.  V.  OUbert,  2  Sum.  19. 

3  Qme  V,  Townsend,  4  Mason,  541:  Jones  v.  The  Phoenix,  1  Pet. 
Adm.  201;  Douglass  v.  £yre,  Gilp.  147;  The  Hercules,  I  Sprague,  534. 

4  U.  S.  V.  Gilbert,  2  Sum.  19;  Jones  o.  The  Phcenix,  1  Pet.  Adm.  201; 
Halone  v.  The  Mary,  Id.  139. 

ft   Hereon  v.  The  Peggy,  Bee,  57. 

6  Malone  v.  The  Mary,  1  Pet.  Adm.  139. 

7  U.  S.  V.  Mitchell.  2  Wash.  C.  C.  478;  3  Wash.  G.  G.  95. 

§  184.  "Wlieii  seamen  entitled  to  leave  aenrice. 
When  the  vessel  is  unseaworthy,  tbe  seamen  are  not 
bound  by  their  contract,  and  may  refuse  to  continue  the 
voyage.^  &o,  feeding  them  on  unwholesome  or  spoiled 
provisions  will  justiiy  the  crew  in  leaving  the  vpssel.^ 
When  seamen  shipped  without  signing  articles,  they  may 
leave  the  service  at  any  time;  ^  so,  if  the  ship's  art^cle^  do 
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not  sufficiently  describe  the  voyage,  fhey  may  leave  at 
any  i)ort  where  a  substitnte  could  be  procured,  and  no 
especial  inconvenience  be  created,^  but  not  at  an  inter- 
mediate port  not  named  in  the  articles.^  Leaving  in  a 
place  where  the  master  could  easily  obtain  a  substitute  is 
not  desertion.^  Where  they  stipulate  for  an  indefinite 
period,  they  may  leave  after  the  termination  of  any  par- 
ticular voyage.  7  They  have  a  right  to  leave  the  vess^  at 
any  suitable  time  and  place  for  any  material  deviation  in 
the  voyage, 8  but  the  deviation  must  be  willfully  made.^ 
They  may  leave  the  vessel  on  the  ground  that  she  is  char- 
tered for  an  illegal  voyage.  i<^  Their  right  to  leave  the  ves- 
sel will  not  justify  them  in  taking  possession  of  her.^^ 
When  justified  in  leaving  the  vessel,  the  voyage,  as  to 
the  seaman's  contract,  is  ended, ^^  and  his  rights  are  the 
same  as  if  he  had  been  technically  discharged.  ^^  When, 
on  the  voyage,  the  steward  is  disrated  and  put  before  the 
mast,  it  amounts  to  a  rescission  of  the  contract,  and  he 
may  claim  his  diBcharge.^^ 

1  The  Moslem,  Olcott,  297;  Porter  v.  Andrews,  9  Johns.  850;  U.  S.  v. 
Ashton,  2  Sum.  13. 

2  The  Ghilde  Harold,  Olcott,  278;  The  Castilla,  1  Hagg.  Adm.  89; 
Hastings  V.  The  Happy  Betom,  2  Pet.  Adm.  255;  The  Euza,  1  HiBigg. 
Adm.  186;  Ulary  v.  The  Washington,  Crabbe,  204. 

3  Orahamo.  The  Exporter,  21  Int.  Bey.  Bee.  110;  The  Fremont,  10 
Amer.  Law  Beg.  N.  S.  340;  S.  C.  13  Int.  Bev.  Bee.  149. 

4  The  Gem,  1  Low.  182 ;  The  Crusader,  1  Ware,  437 ;  Wqpe  v.  Hemen- 
way,  1  Spr^rue,  300;  Snow  v.  Wope,  2  Curt.  301,  denying  Magee  v.  Moss, 
Gilp.  219;  Pfehl  v,  Balchen,  Olcott,  34;  The  Eliza,  1  Hagg.  Adm.  182;  The 
Minerva,  Ibid.  347. 

6  Wood  V.  The  Nlmrod,  Gilp.  83. 

6  The  Crusader,  1  Ware,  437. 

7  Jansen  v.  The  Heinrich,  Crabbe,  234;  Magee  v.  The  Moss,  Gllp.219. 

8  The  Mary  Ann,  Abb.  Adm.  76;  The  Crusader,  1  Ware,  437. 

9  The  Moslem,  Olcott,  299;  The  Nimrod,  1  Ware,  9;  The  Becherdass 
Amberdass,  1  Low.  571:  Backer  v.  Klorkgeter,  Abb.  Adm.  402;  The 
Mary  Ann,  Abb.  Adm.  278;  U.  S.  v,  Matthews,  2  Sum.  470. 

10  The  Mary  Ann,  Abb.  Adm.  270. 

11  The  Mary  Ann,  Abb.  Adm.  270. 

12  Bush  V.  The  Alonzo,  2  Cllil.  550;  The  Exeter,  2  C.  Bob.  261. 

13  Bush  r.  The  Alonzo,  2  Cliff.  550;  The  Bovena,  1  Ware.  809:  Emei^ 
son  V.  Howland,  1  Mason,  45;  The  Exeter,  2  C.  Bob.  261;  The  Cadmus, 
Blatchf.  A  H.  139:  Graham  v.  The  Exporter,  21  Int.  Bev.  Bee.  110:  The 
Chllde  Harold,  Olcott,  278;  The  Castilia,  1  Hagg.  Adm.  fiO:  The  JEOisa. 
Id.  182.  ^^ 

14  The  Hotspur,  3  Sawy.  194. 
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§  185.  Forcedabandonmentofsenrloe.— Repeated 
acts  of  cruelty  by  master  or  mate,  if  accompamed  by 
threats  of  death  or  enormous  bodily  harm,  will  justify  a 
seaman  in  leaving  the  service  before  the  voyage  is  ended.^ 
To  justify  his  departure,  it  must  appear  that  he  could  not 
remain  without  extra  danger  to  nis  personal  safety.^ 
TVhere  the  seaman  was  obliged  to  leave  from  the  cruelty 
of  the  master,  wages  were  allowed  to  the  time  of  leaving;  ^ 
they  are  entitled  to  full  wages>  Seamen  so  chastised  for 
insolence  as  to  be  obliged  to  be  left  in  a  foreign  port  are 
entitled  to  wages  to  the  time  the  vessel  arrived  at  the  last 
port  of  delivery.6 

1  Biuhv.  The  Alonzo,  2  Cliff.  590;  Sherwood  v.  lIcTntosh,  1  Ware. 
103;  Steele  v.  Thacher.  1  Ware,  91;  Magee  «.  The  Moss,  GUp.  229; 
Bice  V.  The  Polly  and  Kitty,  2  Pet.  Adm.  420. 

2  The  America,  Blatchf.  &  H.  186:  Rice  v.  The  Polly  and  Kitty,  S 
Pet.  Adm.  420;  Ward  v.  Ames,  9  Johns.  138:  Llmland  «.  Stephens,  I 
Esp.  269:  Belf  v.  The  Maria,  1  Pet.  Adm.  186;  Magee  v.  The  Moss,  GUp. 
219;  Coma.  v.  Jenkins,  3  Story,  138. 

8  Bice  V,  The  Polly  and  Kitty,  2  Pet.  Adm.  420;  Welbeig  v.  The  St. 
01off,2Pet.Adm.^ 

4  Sherwood  «.  Mcintosh,  1  Ware,  120:  Belf  v.  The  Maria,  1  Pet. 
Adm.  186;  Ward  v.  Ames,  9  Johns.  138;  11  Id.  66. 

5  Brown  v.  The  Independence,  Crahbe,  54. 

§  186.  Remedies  in  case  of  desertioii.— Where 
a  seaman,  having  signed  articles,  absents  himself  from 
the  vessel,  the  master  may  enter  his  desertion  in  the  log- 
book, which  terminates  the  contract,  or  he  may  cause  him 
to  be  imprisoned  until  the  time  of  sailing,  in  which  case 
no  forfeiture  ensues. ^  A  rigid  compliance  with  the  re- 
quisites of  the  act  is  required  of  masters.^  Forfeiture 
ensues  when  the  desertion  is  proved  precisely  according 
to  requisites  of  the  statute;^  a  due  entry  in  the  log-book 
is  indispensable  ^  in  case  of  absence  for  more  than  forty- 
eight  hours  without  leave.*  The  entry  is  to  be  made  on 
the  day  of  desertion,^  and  must  state  ^*  without  leave."  ? 
The  remedy  under  the  statute  is  waived  by  a  neglect  to 
make  the  proper  entrv  in  the  log-book.  >  If  a  statutory 
desertion  is  relied  on,tne  statutory  proof  must  be  made; 
otherwise  not.^  The  forfeitures  imposed  on  seamen  are 
mulcts  for  misconduct  inflicted  in  accordance  with 
ancient  rules  of  the  maritime  law.^^^  The  statutes  as  to 
desertion  must  be  construed  together ;  ^^  in  cases  not  wi  thin 
their  provisions  they  do  not  repeal  the  general  maritime 
law.M 
1  Brower  v.  The  Maiden,  Oilp.  294.  And  see  Bev.  Stats,  sees.  4808> 


2  The  Miaitha,  Blatchf.  Sb  H.  155:  Herron  v.  The  Peggy,  Bee,  87; 
nwPbOBbe  V.  Dlgnum,  1  Wash.  0.  G.  48;  The  Quintero,  1  Low.  41. 
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3  The  tmnm,  ^Ifttebf .  ft  H.  SS6:  The  EttnOieth  $Wfii,  ^lateM.  A  H. 
106;  The  KaMllft,  Blatchf .  ft  H.  U»:  Jones  «.  The  Phosnlx,  1  Pet.  Actaii. 
201;  Giffoitl  VcKoUock,  a  Ware»  U;  The  Cadmus,  Blatchf.  ft  H.  IW; 
The  Jasper,  3  ware,  296. 

4  The  Gat»rMiteak,  2  Beiu  189:  S.  G.  1  Bank  Beg.  83:  The  ItongbMS 
V. £yre.  QUn.  152;  I^iagg  v.  Ooldsml^  Gilp.  214VThe  Sarah  Jane, 
Blan^hf.  ft  H.  411;  Betsey  v.  Dimcan,  2  wash.  G.  G.  272:  Brewer  v.  The 
Maiden.  Gilp.  2M;  tSagee  v.  The  Moss,  Gllp.  219;  The  Cadmus,  Blatchf. 
ft  H.  139:  2  PaUie,  229:  The  Hercules,  1  Spragne,  53iLCloatman  v. 
Tonlson,  1  Sum.  373;  wood  v.  The  Nlmroo,  OUp.  83:  The  Osceola, 
Olcott,  461;  Malone  v.  Bell,  1  Pet.  Adm.  139.  And  see  sev.  Stats,  sec. 
4697. 

6  The  Qnhiteiro,  1  Low.  41 ;  The  Rorena,  1  Ware,  909:  Coffin  v.  Jen- 
kins, 3  Storyt  113;  Cloutman  v.  Tunison,  1  Sum.  373;  Knaggv.  Gold- 
smith, Gap.  216;  Jhe  Phosbe  «.  Dignum,  1  Wash.  G.  G.  48. 

6  The  Sanih  Jteie,  Blatchf.  ft  H.  411;  The  Phcsbev.  1>l8nmn,l 
Wash.  G.  G.  48 ;  Douglass  V.  Eyre,  Gllp.  192;  Cloutman  v.  Tunison,  1 
Sum.  S73;  The  Cadmus  v.  Mfttthews,  2  Paine,  229;  The  Catawanteak,  2 
Ben.  189. 

7  The  Bovena,  1  Ware,  314:  Cloutman  v.  Tunison,  1  Sum.  373;  ITlaiiy 
V.  The  Washington,  Grabbe,  204;  The  Catawanteak,  2  Ben.  189. 

8  Knagg  V.  Goldsmith,  Gilp.  217;  Herron  v.  The  Pe^^,  Bee,  iS7. 

9  The  John  Mftrtln,  2  Abb.  U.  S.  172,  dissenting,  from  The  Cadmus, 
Bhitchf.  ft  H.  139:  The  Martha,  Ibid.  161:  TheEiizabeth  Frith,  Ibid. 
195:  The  Union.ibid. 545;  Woodv.  The liunrod.  GUn. 83;  SneU  v.  The 
Independence,  Ibid.  140;  Knagg  v.  Goldsmith,  lbid.»)7j  The  Osceol% 
Olcott,  461;  The  Buhner,  1  Hagg.  Adm.  163.  And  see  The  Grtisader,  i 
Ware,  487;  The  Sarah  Jane,  Blatchf.  ft  H.  411;  Malone  v.  BeU.  I  Pet. 
Adm.  139;  Burton  v.  Salter,  1  Law  Rep.  N.  S.  146;  GlffOrd  v^  itouoek,  3 
Ware,  51 ;  The  Union  v.  Jansen,  2  Paine,  286. 

10  Banta  v.  McNeil,  5  Ben.  78;  The  Elizabeth  Frith,  Blatchf.  ft  H. 
195. 

11  The  John  Martin,  2  Abb.  U.  S.  180,  dlstingulshhig  MUllgkn  «.  Hie 
B.  F.  Bruce,  Newb.  539. 

12  The  John  Martin,  2  Abb.  U.  S.  172;  Cloutmto  v.  Tunison,  1  Bum. 
373;  GofDn  v.  Jenkins,  3  Story,  188;  The  Cadmus  v.  Matthews,  2  Paine, 
229;  The  Union  v.  Jansen,  Ibid.  277:  Barton  o.  Salter,  21  Law  Rep.  146; 
The  Rovena,  1  Ware,  309:  Plehl  v.  Balchen,  Olcott,  33;  The  Swallow, 
Ibid.  10;  The  Crusader,  i  Ware,  437;  Jameson  v.  The  Regulus,  1  Pet. 
Adm.  212. 

§  187.  FoTf eitnre  for  embeggleinent.— A  mailBeT 
forfeits  his*wag^es  by  an  embezzlement  of  any  part  of  the 
cargo,  ^  but  it  Is  not  a  ground  of  forfeiture  for  a  mariner  to 
sell  a  part  of  the  cat^go  to  procure  provisions  by  order  of 
the  mate  during  the  absence  of  the  master .^  The  general 
doctrine  is,  that  all  are  liable  to  contribute  from  their 
Wages  to  maJEe  good  the  cargo  embezzted,'  btit  they 
not  8o  liable  unless  it  was  caused  by  their  fraud,  or 
nivance,  or  negligence;^  but  the  court  may  distiBipniah 
between  the  innocent  and  the  guilty;  ^  when  not  fixed  6n 
any  person  the  presumption  is  that  the  ghilt  attaciies  to 
alL6    Th^y  are  ali9werable,  unless  it  is  deairly  iih6wn'4o 
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have  been  done  by  persons  other  than  the  crew.  7  If  the 
seamen  were  absent  at  the  time  of  the  embezzlement 
they  are  not  answerable.^ 

1  "MMonv,  The  Blaireau,  2  Oianch,  249;  Alexander  «.  GaUowaT, 
Abb.  AdoL  261:  Sundry  Mariners  v.  The  Kensington,  1  Pet.  Adm.  299; 
Thompson  V.  Collins,  4  Bos.  &  P.  347;  Lewis  o.  Davis,  3  Johns.  IT. 
And  compare  Edwards  v.  Sherman,  G-ilp.  461 ;  Joyv.  Allen,  2  Wood.  Se 
M.  303;  Spmrv.  Pearson,  1  Mason*  104.   And  see  uev.  Stats,  sen.  4906. 

2  Anderson  v.  The  Solon,  Crabbe,  17.  See  The  Calliope,  2  Pet. 
A^n.  272. 

3  SnlUran  v.  Xncrrajaam,  Bee,  182 ;  Foj^carty  v.  Pratt,  2  Amer.  Law  J. 
238;  Cranmer  v.  The  Fair  American,  1  Pet.  Adm.  242. 

4  SpniT  r.  Pearson,  1  Mason^lM:  Sundry  Mariners  v.  The  Kenslng^ 
ton,  1  Pet.  Adm.  239;  Hoyt  v.  wlldflre,  3  Johns.  518;  Bellamy*.  Bus- 
sell,  2  Shaw,  167,  • 

5  Edwards  v.  Sherman,  GOp.  468;  Sullivan  v.  Jngniam,  Bee,  182. 

6  Spnrr  v.  Pearson,  1  Mason,  110;  Cranmer  v.  The  Fair  American,  1 
Pet.  Adm.  24^;  Sollivant;.  Ingraham,  Bee,  182. 

7  Snndry  Mariners  v.  The  Kensin^n,  1  Pet.  Adm.  239.  Bat  compare 
Edwards  V.  Sherman,  Gilp.  461. 

8  Joy  V.  Allen,  2  Wood.  A  M.  306;  The  Frederick  v.  The  Fimny,  Bee, 
262;  Sullivan  v.  lasraham.  Bee.  182. 

g  188.  Forfeiture  for  incapacity.— One  who  takes 
employioent  of  a  specific  character  impliedly  contracts 
for  the  exercise  of  reasonable  skill  in  that  particular  ca-' 
pacity,^  and  a  want  of  fidelity  or  want  of  capacity  entitles 
the  master  to  dednct  from  the  wages.^  A  seaman  ship- ' 
ping  as  an  able  seaman^  btit  foimd  incompetent,  is  enti* 
tlea  only  to  what  his  services  are  worth.*  Where  they 
become  disabled  by  accident  before  voyage  commences, 
they  are  entitled  only  to  a  reasonable  sum  for  services 
rendered,  but  if  disabled  during  the  voyage,  it  is  other- 
wise.^ A  seaman  api)ointed  as  mate  and  removed  for  in- 
capacity is  entitled  only  to  the  original  rate  contracted 
for.^  So,  habitual  drunkenness,  if  it  incapacitates,  is  a 
ground  for  forfeiture;  otherwise,  it  only  goes  to  diminish 
compensation  ;<^  but  slight  acts  of  intemperance  will  not 
render  a  seaman  incompetent.'^  Seamen  do  not  forfeit 
wages  by  being  disrated  and  put  at  other  duties ;  they 
may  claim  reasonable  wages.  ^ 

1  The  Buena  Vista,  3  Blatchf .  510 ;  Forbes  v.  Panons,  Crabbe,  283. 

2  Sherwood  «.  Mcintosh,  I  Ware,  111;  Atkyns  v.  Burrows,  1  Pet. 
Adm.  244. 

3  Wheatley  v.  Hotehklss,  l  Sprague,  225;  S.  C.  6  Law  Bep.  N.  S.  692. 

4  EzparteGid41ng«2  0all.86. 

5  Woodv.  TheT^hnrod,  <^np.83. 

6  Ome  9.  TQwnsend,  4  Mason,  541.  And  see  Bev.  Stats,  sec.  4602. 
7 '  Tlie  Oeorge,  1  JS^n,  35;  The  Exeter,  2  C.  Bob.  !!6l. 

8   The  A.l6mo^;9V(tktei9tSi         * 

DttTT  S.  A  A^— 15* 
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§  189.  Forfeiture  for  miaconduot.— For  a  seaman 
willf uUv  to  do  an  act  which  puts  the  vessel  in  jeopardy  is 
a  breacn  of  duty  which  may  be  considered  in  diminution 
or  bar  of  wages, i  but  only  when  damages  caused  are  the 
immediate  result  of  his  misconduct,^  as  a  prolonged  ab- 
sence, endangering  the  safety  of  the  ship.^  To  work  a 
forfeiture,  the  misconduct  must  be  continued  or  rei)eated, 
or  be  of  a  highly  aggravated  character.'*  Every  hasty 
word  or  imprudent  act  should  not  be  seized  upon  for  the 
infliction  oi  a  forfeiture,  but  undoubted  malignance  and 
dangerous  insubordination  should  be  repressed  with  ex- 
emplary severity .s  Disorderly  and  mutinous  behavior 
and  an  obstinate  refusal  to  do  duty  deprives  a  seaman  of 
his  claim  for  wages.^  So,  as  to  violence  on  the  master  by 
the  mate,  7  or  misconduct  of  an  engineer  in  altering  or  de- 
ranging his  engine;  ^  but  misconduct  of  the  mate  in  tem- 
porary charge  as  master  is  not  a  ground  for  forfeiture  of 
wages. ^^    Seaman's  wages  upon  a  voyage  already  taken 

glace  cannot  be  forfeited  on  the  subsequent  voyage;  and 
iring  continuously  by  the  month  upon  river  boats  is  like 
separate  voyages  at  sea.^'^  A  seaman  discharged  for  mis- 
conduct and  aftenvards  received  on  board  and  his  serv- 
ices accepted,  does  not  forfeit  his  wages  by  reason  of  such 
misconduct.  ^^  An  officer  may  be  dismissed,  and  forfeit 
his  wages  for  fraudulent,  unfaithful,  and  illegal  prac- 
tices, gross  and  repeated  negligence,  flagrant,  willful,  and 
unjustifiable  disobedience,  and  incapacity  by  his  own 
fault,  and  palpable  want  of  skill.  ^^ 

1  Scott  V.  Russell,  Abb.  Adm.  25S ;  Sackley  v.  Delafleld,  2  Gaines, 222. 

2  Iffacomber  v.  Thompson,  1  Snm.  384. 

S   Macomber  v.  Thompson,  I  Sam.  384;  7  Phila.  896. 

4  The  Maria,  Blatchf.  A  TI.  333;  The  Mentor,  4  Mason,  B4;  Thome 
V.  White,  1  Pot.  Adin.  1(»;  Relf  v.  The  Maria,  1  Pet.  Adm.  1%;  Blaok  v. 
The  Louisiana,  2  Pet.  Adm.  268;  Drysdale  v.  The  Ranger,  Ueo.  148. 

5  TheNlmrod,  1  Ware,  18;  Dixon  v.  The  Cjmis,  2  Pet.  Adm.  407; 
Thome  v.  White,  1  Pet.  Adm.  liiS;  The  Maria,  Blatchf.  &  H.  833;  The 
Exeter,  2  G.  Rob.  261. 

6  Humphreys  v.  The  America,  Bee,  237;  Cloutman  v.  Timlflon,  I 
Sum.  373:  Reir  v.  The  Maria,  1  Pet.  Adm.  186;  U.  S.  v.  Pctornon,  1 
Wood.  &  M.  305 ;  The  Moslem,  Olcott,  289.    And  8ee  Rev.  Stats,  soc.  4286. 

7  Spraffue  v.  Kaln,  Bee,  184;  Hayes  v.  The  J.  J.  Wickwire,  7  PhUa. 
894;  The  Mentor,  4  Mason,  84. 

8  The  John  Martin,  I  Brown  Adm.  149;  The  Magnet,  Id.  847. 

9  AJrey  v.  The  Ann  G.  Pratt,  1  Gurt.  395. 

10  The  Pioneer,  Deady,  73;  Plehl  v.  The  Balchen,  Olcott,  24.  And  see 
Lang  V.  Holbrook,  Grabbe,  179. 

11  Lang  V.  Holbrook,  Grabbe,  179;  Thome  v.  White,  1  Pet  Adm.  179. 

12  Thompson  v.  Bosch,  4  Wash.  G.  G.  341;  Atkyns  r.  Borrows,  1  Pet. 
Adm.  244. 
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§  19a  Fozfeitnre  for  illegal  trafBc.  —  Seamen's 
wages  on  an  ille^l  voyage  are  not,  in  general,  a  lien  on 
the  vessel;  ^  but  if  they  Iiave  no  knowledge  of  its  illegal- 
ity, they  are  entitled  to  full  wages.^  If  a  vessel  is  engaged 
in  the  coasting  trade  without  a  license,  and  tbey  are  igno- 
rant of  that  fact,  their  right  to  wages  is  not  affected." 

1  The  Langdon  CboTes,  2  Mason,  58.  And  see  Bev.  Stats,  sec.  45!)6. 

2  ShepiMurd  v.  Taylor,  5  Peters,  675. 
t   The  liary,  1  Sprague,  204. 

§  191.  Discretionary  pojnrer  to  decree  forfeiture. 
Courts  are  not  bound  to  decree  a  forfeiture  of  a]  1  wages  for 
malfeasance  and  dereliction  of  duty  at  sea;^  being  in- 
vested with  discretionary  power,^  they  may  mitigate  tlie 
punishment  to  a  case  of  mere  compensation  and  indem- 
nity to  owners.^  They  may  impose  less  than  entire 
foneiture.'*  and  reduce  it  to  a  fine  or  mulct  proportionate 
to  the  offense,^  and  may  remit  forfeiture  on  proof  of 
contrition  and  repentance,^  on  offer  to  return  in  case  of 
desertion,  "^  or  where  the  master  took  no  means  to  cause 
them  to  return ;  ^  on  an  offer  to  return  the  master  is  bound 
to  receive  them,^  if  the  offer  be  made  within  a  reasonable 
time  and  in  a  respectful  manner ;  ^^  the  return  must  be 
unconditional,  and  a  return  to  dutv;  ^^  an  offer  to  return 
after  five  or  six  weeks  was  deemed  insufficient.  ^^  If  he 
seasonably  returns  to  duty  the  forfeiture  is  cured, ^^  but 
if  on  his  return  he  refuses  to  do  duty,^^  or  if  he  returns  in 
a  clandestine  manner  the  forfeiture  inures.  ^^  Where  a 
seaman,  by  his  own  fault,  at  an  intermediate  j)ort,  fails  to 
rejoin  his  ship,  the  master  is  not  bound  to  reinstate  him 
upon  the  return  of  the  vessel  to  the  same  port  in  the  course 
of  the  voyage.^*  A  subsequent  reception  of  the  offender 
is  equivalent  to  a  pardon,^''  and  a  forcible  bringing  back 
and  returning  to  duty  is  a  condonation  of  the  offense.^" 

1  Swain  V.  Howland.  1  Spn^^no,  427 ;  GladiUn?  v.  Constant,  1 
Sprague,  73;  Lovreln  v.  Thompson,  1  Spnigne,  355;  GiiTucd  v.  Kollock, 
19  Law  Bep.  21 ;  The  Moslem,  Olcott,  2.^7;  The  Baltic  Mcichaut,  E<lw. 
Adin.  21i)j_Tlie  Lima,  3  Uagg.  Adin.  347 :  Cloutmau  o.  Tuulsou,  1  Sum. 
373;  TheElizabeth  Frith,  1  filatchf.&  H.  1(J5. 

2  Granon  v.  Hartshorne,  Blatchf.  <fe  H.  462;  The  Cadmus,  Hild.  13f); 
Tho  Swallow,  Olcott,  10;  The  Malta,  2  Has?.  A  dm.  158:  The  Moslem, 
Olrott.2'7;  Clontman  v.  Tunisou,  1  Sum.  373;  Tho  Martha,  Blatchf .  & 
H. l.'Sl ;  Tho Ballze.  1  Brown Adm. 423:  Tho .Tohn  Martin. 2  Abb. U.  S.  72; 
Lovrpin  «.  Thompson,  1  Sprague,  355;  Swan  v.  Howland,  Ibid.  424; 
Glff<»rd  V.  KoUock,  19  Law  BepTsi;  The  Union.  Blatchf.  &  U.  645.  And 
see  IU)>%  Stats,  sec.  4610. 

8  Coffln  V.  Shaw,  3  Ware,  83;  Gifford  v.  KoUock,  0  Law  Rep.  N.  S.  21 ; 
The  BaLize,  1  Brown  Adm.  429;  Lovreln  v.  Thompson,  1  Sprague,  355; 
Swain  V.  Howland,  1  Sprague,  424.    And  see  Rev.  Stats,  sec.  4610. 


S  192  SEAMEN.  172 


4  The  Ballze,  1  Brown  Adm.  429;  The  Union,  4  Blatchf.  90. 

5  The  Swallow,  Olcott,  10. 

6  The  Mentor,  4  Mason,  94;  Humphreys  v.  The  America,  Bee,  237; 
fipraguev.  Kain,  Bee,  184;  Johnson  «.  Tue  Eliza,  not  reported;  Drys- 
dale  V.  The  Banger,  Bee,  148;  Whitton  v.  The  Commerce,  1  Pet.  Adm. 
160;  TheNimrod,  1  Ware,  18;  Dixon  v.  The  Cyrus.  2  Pet.  Adm.  407; 
Bealev.  Thompson,  4  East,  M5;  Black  v.  The  Louisiana.  2  Pet.  Adm. 
268;  Thome  v.  White.  1  Pet.  Adm.  168;  The  Exeter,  2  C.  Bob.  261 ;  Lev- 
rein  v.  Thompson,  1  Spragiie,  355;  Atkyns  v.  Burrows,  1  Pet.  Adm.  244; 
Bslf  V.  The  Maria.  1  Pet.  Adm.  186;  Miller  v.  Brant,  2  Camp.  090;  Sher- 
wood V,  Mcintosh,  1  Ware,  117. 

7  Swain  v.  Rowland,  1  Sprague,  427;  Coflln  v.  Jenkins,  3  Story,  109; 
The  Balize.  1  Brown  Adm.  429;  The  John  Martin,  2  Abb.  U.  S.  183;  The 

Philadelphia,  Oicott,  216. 

8  Maree  v.  The  Moss,  Gilp.  232 ;  Dixon  v.  The  Gyms,  2  Pet.  Adm. 407. 
But  see  The  Union  v.  Jansen,  2  Paine,  277. 

9  Cloutman  v.  Tunison,  1  Sum.  373.  I 

10  Coffin  V.  Jenkins,  3  Story.  108;  Scully  v.  The  Great  Eastern,  1  ' 
8awy.  33;  Whitton  v.  The  Commerce,  1  Pet.  Adm.  160;  Cloutman  «.  i 
Tunison,  1  Sum.  373.  \ 

11  The  Catawanteak,  2  Ben.  189;  The  Phcebe  v.  Dlgnnm,  1  Wash.  C. 
C.  48.  -o        • 

12  Weeks  «.  The  B.  F.  Bruce,  Newb.  539. 

13  Ingraham  v.  Albee,  Blatchf.  &  H.  289;  The  OtLs,  Crabbe,  52;  SneU 
V.  The  Independence,  Gilp.  140;  The  Elizabeth  v.  Bickers,  2  Paine,  291; 
Whitton V. Iho Commerce,  1  Pet.  Adm.  160;  The  John  Martin, 2  Abb. 
U.  S.  183;  The  Philadelphia,  Oicott,  219. 

14  Snell  V.  The  Independence,  GUp.  140;  The  Cadmus  o.  Matthews,  S 
Paine,  221. 

15  The  Philadelphia,  Oicott,  216 ;  Allen  v,  Hallet,  Abb.  Adm.  577. 

16  Scully  V.  The  Great  Bepubllc,  1  Sawy.  31. 

17  The  Mentor,  4  Mason,  96;  Atkvns  v.  Burrows,  1  Pet.  Adm.  344; 
Beale  v.  Thompson.  4  East,  545;  Miller  v.  Brant,  2  Camp.  590;  Whitton 
V.  The  Commerce,  1  Pet.  Adm.  160. 

18  Freeman  v.  Baker,  Blatchf.  &  H.  372. 

§  192.  Offenses  of  seamen  generally.— Confining  a 
master  on  board  an  American  vessel  is  a  pnnisbable  of- 
fense. ^  To  constitute  the  offense,  the  act  must  bo  feloni- 
ously done. 2  It  may  be  by  moral  as  well  as  physical  re- 
straint, preventing  his  free  movements  and  his  command 
of  the  ship.s  Surrounding  him  and  preventing  him  from 
moving  where  he  pleases,  under  threats  of  force,  or  re- 
straining him  from  going  to  any  i)art  of  the  vessel  by  an 
avoweddetermination  to  resist  him,  is  a  continement  or  the 
master;  ^  but  an  assault  and  battery  by  a  seaman  upon 
the  master  does  not  amount  to  a  confinement,  nor  an 
attempt  to  commit  a  revolt.^  To  constitute  the  offense  of 
running  away  with  a  vessel,  the  command  of  the.  vessel 
must  be  taken  from  the  captain,  or  without  his  consent, 
feloniously,  and  with  intent  to  convert  the  vessel  and  its 
cargo.* 


ITS  sEA^por.  f  1&% 

1  XL  9^  9.  ICew  9e(Uar(}  Biddise,  1  M^ooA.  A  ^  499;  U.  &  v.  StOTeiu* 
4  Wash.  C.  C.  617. 

2  I]^  S.  o.  Hemy,  4  Waab.  C.  G.  4^ 

3  U.  S.  V.  T^o^npson,  1  Siun.  1^. 

4  U.  8.  V.  Hemmer,  4  Mason,  106;  U.  S.  v.  Bladen,  Fet  0. 0. 213:  U. 
8.  V.  Smith,  3  Wash.  C.  C.  527;  U.  S.  v.  Sharp,  Pet.  a  C.  118. 

6  XT.  S.  V,  I«aivr«nce,  1  CraQch  C.  CL  94. 

6    XT.  S.  V.  Hasken,  4  Wash.  C.  C.  402. 

9  193.  Bndeavor  to  make  a  revolt.— An  endearor 
to  make  a  revolt  is  an  offense,  under  the  act  of  Congress.  ^ 
A  combination  of  the  crew,  so  as  to  prevent  the  vessel 
from  goiagto  sea,  is  an  attempt  to  commit  a  revolt.^  It 
is  not  necessary  that  an  endeavor  to  commit  a  revolt 
should  be  upon  the  hif^h  seas.^  An  endeavor  to  commit  a 
revolt  may  be  by  stirring  up  or  encouraging  or  combining 
with  others  to  produce  a  disobedience  to  any  lawful  order 
of  the  master  or  officers.^  An  endeavor  to  excite  the  crew 
to  overthrow  the  lawful  authority  of  the  master  and  offi- 
cers of  the  ship  is  an  endeavor  to  make  a  revolt.^  The 
endeavor  of  one  or  more  to  overthrow  the  legitimate 
authority  of  the  master,  with  intent  to  remove  him  from 
command,  or  aeainst  his  will,  to  assume  government  and 
navigation  of  the  vessel,  or  to  transfer  their  obedience  to 
some  other  person,  is  an  attempt  to  make  a  revolt.^  If  a 
crew  combme  to  refuse  to  do  duty  and  actually  refuse 
until  the  master  complies  with  some  improper  reauest  on 
their  part,  it  is  an  endeavor  to  create  a  revolt.^  So  of 
anjr  act  done  in  pursuance  of  such  conspiracy  and  combi- 
nation, and  any  endeavor  to  stir  up  the  crew  to  such  re- 
sistance,^  but  a  mere  conspiracy  to  make  a  revolt  is  not  an 
endeavor,  unless  accompanied  by  some  act  tending  to 
that  result. »  "Where  there  is  a  deviation  from  the  voyage 
in  the  shipping  articles,  a  subsequent  refusal  to  do  duty 
on  that  account  does  not  constitute  an  endeavor  to  create 
a  revolt;  i**  nor  if  the  combination  of  the  crew  was  to  com- 
pel the  master  to  return  to  port  for  the  unseaworthiness 
of  the  vessel,  if  the  seamen  act  bona  JldeM  Where  the 
crew  interposed  to  prevent  the  infliction  of  punishment  on 
one  of  their  number,  and  compelled  the  master,  by  acts  of 
violence  and  intimidation,  to  desist  therefrom,  it  is  an  en- 
deavor to  commit  a  revolt.^ 

1  XT.  S.  V.  Nye,  2  Curt.  2^;  XT.  S.  v.  Barker,  ft  Mason,  404;  XT.  S.  v. 
Haines,  6  Mason,  272;  U.  S.  v,  Gardner,  IblcL  402.  And  see  Bev.  Stats. 
aec.6>B9. 

2  XT.  S.  V.  Nye,  2  Curt.  227;  XT.  S.  v.  Gardner,  5  Mason.  402;  XT.  S.  v, 
nunes,  6  Mason,  272:  XT.  S.  v.  Barker,  5  Maspn,  404;  Reglna  v.  Mo> 
Oregor,  1  Carr.  A  K.  429;  XJ.  S.  v.  Lynch,  2  N.  Y.  Leg.  Obs.  61. 
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3  n.  S. r.  Hamilton,!  Mason, 443;  U.  S.  v,  Seagrist,  4  Blatchf.  420; 
TJ.  S.  V,  Eeef  e,  3  Mason,  475. 

4  U.  8.  V.  Thompson,  1  Simi.  168;  U.  S.  v.  Boberts,  2  N.  Y.  Leg.  Obs. 

5  XJ.  S.  V.  Smith,  1  Mason,  147:  U.  S.  v.  Smith,  3  Wash.  0.  C.  528;  TJ, 
8.  V.  Turner,  2  N.  Y.  Leg.  Obs.  256. 

6  U.  8.  o.  Kelly,  11  Wheat.  417. 

7  U.  8.  V.  Gardner,  5  Mason,  403:  U.  8.  v.  Haines,  Ibid.  272;  U.  8.  v. 
Hemmer,  4  Masou,  107 ;  U.  8.  v.  Blaaen,  Pet.  G.  C.  213. 

8  n.  8.  V.  Hemmer,  4  Mason,  107;  U.  8.  v.  Smith.  1  Mason,  147:  IT.  8. 
V.  Sharp,  Pet.  G.  c.  118;  The  Exeter,  2  G.  Bob.  261.  And  see  u.  8.  «. 
Kelly,  11  Wheat.  449. 

9  U.  8.  V.  Kelly,  4  Wash.  G.  G.  530. 

IQ  U.S.  O.Matthews,  2  Sum.  470.   And  see  Bev.  Stats,  sec  5389. 

11  n.  8.  V.  Ashton,  2  Sum.  13;  U.  8.  o.  Staly,  I  Wood,  ft  M.  338. 

12  U.  8.  V.  Morrison,  1  Sum.  448. 

§  194.  Revolt  or  mntiny  of  cre'W.— A  revolt  is  an 
open  mutiny  or  rebellion  against  the  authority  of  the 
master  in  the  command,  navigation,  and  control  of  the 
vessel.^  A  mere  disobedience  of  orders  by  one  or  two  of 
the  seamen,  without  combination  with  the  others,  or  of- 
fensive or  insolent  language,  is  not  a  revolt.^  A  revolt 
consists  not  only  in  attempts  to  usurp  the  command  from 
the  master,  or  to  transfer  it  to  another,  or  to  deprive  him  of 
it  for  any  purpose  by  violence,  but  in  resisting  him  in  the 
free  and  lawful  exercise  of  his  authority;  *  the  overthrow- 
ing of  the  legal  authority  of  the  master,  with  the  intent  to 
remove  him  against  his  will,  and  to  take  possession  of  the 
vessel  by  assuming  the  command  and  navigation,^  where 
the  crew,  or  any  part  thereof,  take  possession  of  the  ves- 
sel against  the  will  and  in  defiance  of  the  authority  of  the 
master,  and  control  and  navigate  her  against  his  will  and 
orders ;  ^  a  total  suspension  ofthe  command  of  the  master, 
by  refusal  to  obey  any  and  all  orders ;  ^  a  common  confed- 
eracy to  refuse  to  do  further  duty,  and  to  resist  the  lawful 
commands  of  the  officers  in  regard  to  sailing  and  prepara- 
tion; 7  the  mere  resistance  to  the  authority  of  the  master.^ 
If  the  master  be  prevented  from  carrying  into  effect  any 
one  lawful  command,  it  is  a  revolt,  and  a  command  to  con- 
tinue the  business  of  whaling  is  prima  facie  lawful.^  A 
mate  is  a  seaman  within  the  act  for  punishing  seamen 
for  mutiny,  w  The  act  prescribing  punishment  of  crew  for 
making  a  revolt  applies  only  to  American  vessels, ^  but 
foreign  seamen  thereon  are  punishable.^ 

1  U.  8.  V.  Forbes,  Crabbe,  560 :  U.  S.  v.  Haines,  6  Mason,  272;  U.  S.  «• 
Peterson,  1  Wood.  &  M.  310;  U.  S.  v.  Savage,  6  Masoa»  460:  n.S.«> 
Kelly,  10  Wheat.  417.   And  see  Rev.  Stats,  sec  6359. 

2  U.  8.  V.  Forbes,  Grabbe,  558. 
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3  V.  8.  V.  Peterson,  1  Wood.  A  M.  909;  XJ.  S.  v.  GaBsedy,  2  Sum.  MBi 
U.  8.  V.  Hammer,  4  Mason,  107 ;  U.  S.  v.  Savage,  5  Maeon,  460. 

4  U.  8.  V.  Kelly,  11  Wheat.  417 ;  8.  C.  4  Wasb.  528. 

0  U.  8.  V.  Hemmer,  4  Mason,  107;  U.  8.  v.  8mlth,  I  Mason,  147:  V.  St 
V.  Sharp,  Pet.  C.  C.  118;  U.  8.  v.  Bladen,  Ibid.  213;  The  Exeter,  20.  Bob 
261. 

6  U.  8.  V.  Nye.  2  Cnrt  227;  U.  8.  v.  Gardner,  6  Mason,  402;  U.  8.  «• 
Barker,  5  Mass.  404;  U.  8.  v.  Haines,  5  Mason, 272. 

7  n.  8.  V.  Nye,  2  Curt.  227:  U.  8.  v.  Cassedy,  2  8nm.  582;  XT.  8.  •• 
Lynch,  2  N.  T.  Leg.  Obs.  51.   And  see  Bey.  8tats.  sec.  5960. 

8  n.  8.  V.  Peterson,  1  Wood.  A  M.  810;  U.  8.  v.  8mith.  9  Wash.  78;  IT, 
8.  V.  Cassedy,  2  8am.  662;  U.  8.  v.  Haines,  5  Mason,  272:  U.  8. «.  Keefe, 
8  Mason,  475;  U.  8.  v.  Savage,  5  Mason,  460;  U.  8.  o.  Bladen,  Pet.  O.  G. 
213. 

9  XT.  8.  V.  Borden,  I  Spragae,  374. 

10  U.  8. «.  Savage,  5  Mason,  490;  U.  8.  «.  Tomer,  2  N.  Y.  Leg.  Ohi, 
298.  And  see  Bev.  Stats,  sec.  5960. 

11  XT.  8.  V.  Bogers,  9  Snm.  942;  XT.  8.  v.  Lynch,  1  N.  Y.  Leg.  Obs.  S88i 
XT.  S.  V.  Jenkins,  Id.  944.   And  see  Bev.  Stats,  sec.  5360. 

12  XT.  8. «.  OraTvford,  1 N.  Y.  Leg.  Obs.  388;  XT.  8.  v.  Jenkins,  Id.  344. 

§  195.  Effect  of  impriBonment  for  offenses.— When 
a  seaman  is  imprisoned  in  a  foreign  country  for  violation 
of  its  laws,  the  costs  and  charges  may  be  deducted  from 
his  wages,^  and  a  charge  for  the  expense  of  a  substitute.^ 
Arrest  and  imprisonment  in  a  foreign  port,  for  crime,  and 
return  to  his  home  by  public  authority,  do  not  necessarily 
constitute  a  bar  to  the  claim  for  wages.^  So  seamen 
already  punished  in  a  criminal  proceeding  ought  not,  for 
the  same  offense,  to  forfeit  their  wages.  ^ 

1  Magee  «.  The  Moss,  GUp.  219:  Brower  v.  The  Maiden,  Oflp.  294: 
The  Cadmns,  Blatchf .  A  H.  139.    See  Bev.  Stats,  sec.  4605. 

2  Brower  V.  The  Maiden,  Oilp.  294. 

3  Smith  V.  Treat,  2  Ware,  (Dav.)  266;  Wood  v.  The  Nlmrod,  Ollp.  83. 

4  HiU  V.  The  Trimnpb,  2  N,  Y.  Leg.  Obs.  115;  The  Olive  Cham* 
berlain,  I  Spragne,  10.  And  see  Wood  v.  The  Nimrod,  OUp.  83;  Ths 
Mentor,  4  Mason,  84;  Thomas  v.  Gray,  Blatchf.  A  H.  505. 


,^  ,,  .  >r«s|&^^'&■ll*-^'IH'^^s#s- 
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ten,  1  CUff.  185:  The  AberfoTle^  Abb.  Adm.  242:  Leftry  v.  U.  B.  14;  IfnSU 
e07;  TbeBrle,3Ware,225;  uLawBep.  N,  8.182;  Byrne  «.  PattloBOiit 
cited  Abb.  on  Sb.  336. 

ft  Iiear7v*n.S.14Wa]L€07;  The  Erie,  9  Ware,  225;  12  Law  Rep.N, 
8.  US;  Drlnkwater  v.  The  Spartan,  1  Ware,  156. 

6  Mott V.  Bnckman,  3  Blatcbf .  71 ;  S.  0. 16  Law  Bep.  N.  8. 397;  Hm  «, 
The  Golden  Gate,  Newb.  309. 

7  HUl  V.  The  Golden  Gate,  Newb.  309. 

S  197.  Who  may  make.— The  master  of  a  vessel,  in 
a  foreign  port,  may  make  a  charter  party  when  no  agent 
of  the  owners  is  present.^  A  charter  party,  made  in  g^ood 
faith  by  the  managing  owner  andship^s  husband,  is  bind- 
ing on  all  Interested  in  the  vessel.'''  A  master  cannot 
make  a  charter  party  for  the  purpose  of  giving  a  creditor 
a  security  for  tne  debt  due  nim ;  8  nor  can  he  vary  the 
contract  made  by  the  owners,  so  as  to  exonerate  goods 
shipped  from  the  lien  for  freight^ 

1  The  Freeman  V.  Buckingham,  18  How.  191;  Grant  v.  Norway.  10 
Com.  B.  104:  Hurry  v.  Hurry,  2  Wash.  G.  C.  145;  Hubberaty  v.  Ward,  8 
£xch.  330;  Walter  v.  Brewer,  11  Mass.  99. 

2  Bangs  o.  Lowber,  2  Cliff.  157.  And  see  Clarkson  v.  Edes,  4  Cow, 
470;  Marcardler  v.  The  Chesapeake  Ins.  Co.  8  Granch,  49. 

3  Hurry«.Hnrr7,2Wa8h.  C.  C.  145. 

4  The  Salem,  1  Spragne,  380;  Gracie  v.  Palmer,  8  Wheat,  605,  rovers* 
ing4Waab.C.G.110. 

§  198.  Construction  and  interpretation.— Charter 
parties  are  to  be  liberally  construed  in  furtherance  of  the 
real  intent  of  the  parties  and  the  usages  of  trade, ^  the  in- 
tent to  be  gathered  from  the  language  of  the  individual 
instrument.^  It  is  not  to  be  inferred  from  single  clauses 
or  single  facts,  but  from  the  whole  tenor  of  tne  instru- 
ment, construed  in  the  light  of  facts  which  are  admissible 
in  explanation  of  its  intent  and  meaning.^  They  are  to 
be  construed  according  to  their  primary  acceptation*  and 
the  first  rule  is  the  interest  of  the  parties,  as  evinced  by 
the  text  of  the  instrument.^  When  the  meaning  is  clear, 
it  is  conclusive.^  When  a  contract  is  indivisible  in  terms, 
carrying  the  whole  and  for  the  whole  voyage  is  a  condition 
precedent.*  A  charter  party  is  to  be  considered  divisible 
for  the  purpose  of  freight,  whenever  it  can  be  inferred 
that  a  division  of  the  voyage  was  contemplated.'^  Proof 
of  usage  is  admissible  to  interpret  the  otherwise  indeter- 
minate intentions  of  the  parties,  and  ascertain  the  nature 
and  extent  of  their  contract,  arising  from  implications 
and  presumptions  and  acts  of  a  doubtful  and  equivocal 
character; «  but  not  to  contradict  or  defeat  express  stipu- 
lations restricting  or  enlarging  customary  rights.^  It  may 
also  be  admitted  to  ascertain  the  true  meaning  of  a  par* 
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ticular  word,  or  words,  when  they  have  various  senses.  ^^ 
Loose  and  unconclusive  usages  and  customs  are  not  to 
outweigh  the  well  known  and  well  settled  principles  of 
law.  11  The  validity,  nature,  and  interpretation  of  con- 
tracts is  governed  by  the  law  of  place  where  they  are  to 
be  performed,  unless  void  by  the  law  of  the  place  where 
maae.13  In  their  interpretation,  the  decisions  of  the  com- 
mon-law courts  are  entitled  to  the  highest  consideration 
and  weight. IB  The  rule  of  construction  as  to  exceptions 
is  that  they  are  to  be  taken  most  strongly  against  the 
party  for  whose  benefit  they  are  introduced.^*  Con  versa-  , 
tions  before  and  at  the  time  of  the  contract  are  merged  in 
the  contract.  1^ 

1  Raymond  v.  Tyson,  17  How.  59:  The  Volnnteer,  1  Sum.  561;  Bleb* 
ardrou  v.  Winsor,  3  Cliff.  402;  Gracie  v.  Palmer,  8  Wheat.  605:  RiUKles 
V.  Buckuor,  1  Paine,  358:  Donahoe  v.  Kettell,  1  Cliff.  141}  Certain TK)gs 
of  Mahogany,  2  Sum.  58d;  Campion  v.  Colvin,  3  Bing.  N.  C.  17. 


2  Lowler  v.  Bangs,  2  Wall.  736:  S.  C.  2  Cliff.  164;  Bitchie  v.  Atkinson, 
10  East,  2»5;  Kleine  v.  Catara,  2  GalL  74;  Seeger  v.  Duthle,  8  Com.  B.  N. 
B.  45. 

S  The  Aberfoyle.  Abb.  Adm.  255;  The  Volnnteer,  1  Sum.  651;  Kim- 
ball r.  The  Anna  Kimball,  2  Cliff.  4;  8.  C.  3  Wall.  43;  Donaboe  v.  Ket- 
teU,  1  Cliff.  141 ;  The  Bird  of  Paradise,  5  Wall.  558;  Alsager  v.  St.  Kath»> 
rine's  Dock  Co.  14  Mees.  &  W.  794. 

4   Blch  V.  Parrott,  1  Cliff.  55. 

ft   The  Hermitage,  4  Blatchf.  474. 

^6  Weston  v.  Mlnot,  3  Wood.  &  M.  442 :  Clarke  v.  Gumell,  1  Bnlst.  167 ; 
Rex  v.  Jones,  8  East,  451;  Barker  v.  Cheriot,  2  Johns.  351;  Coffin  v. 
Btorer,  5  Mass.  252;  Sampayo  v.  Salter,  1  Mason,  43. 

7  The  Erie,  3  Ware,  225;  S.  C.  12  Law  Rep.  N.  S.  152. 

8  Bllven  v.  The  New  Eng.  Screw  Co.  23  How.  432;  The  Reeslde,  2 
Sum.  567;  Oelricksv.  Ford,23How.  63:  Blackett  v.  Royal  Exch.  Assn. 
Go.  2  Camp.  &  J.  244;  Broadwell  v.  Butler,  6  McLean,  301;  The  Emma, 

5  W.  Rob.  315;  The  Cleveland,  Newb.  224. 

9  Hart  v.  Shaw,  1  Cliff.  366;  The  Reeslde,  2  Sum.  567:  Dixon  v.  C.  A 
I.  R.  R.  Co.  4  Blss.  142;  Palmer  v.  Blackburn,  1  Bing.  61;  Trueman  v. 
Loder,  11  Adol.  <&  E.  589;  Hearne  v.  Mar.  lus.  Co.  20  Wall.  492;  Blackett 
0.  Royal  Exch.  Assn.  Co.  2  Cromp.  &  J.  244;  Crofts  v.  Marshall,  7  Gar. 

6  P.  607;  Phillips  V.  Briard,  1  Hurl.  &  M.  21;  Insurance  Comps.« 
Wright,  1  WaU.  470;  Barnard  v.  Kellogg,  10  Wall.  391:  Knox  «.  The 
Kinetta,  Crabbe,  543;  Broadwell  v.  Butler,  6  McLean,  301;  The  Cleve- 
land, Newb.  224;  The  Emma,  2  W.  Rob.  315. 

10  The  Reeslde,  2  Sum.  567;  Broadwell  v.  Butler,  Newb.  175;  Fier- 
pont  V.  Towle,  2  Wood.  &  M.  44. 

11  Thompson  V.  Riggs,  5  Wall.  630;  The  Reeslde,  2  Sam.  667;  Her* 
Chants'  Bank  v.  State  Bank,  10  Wall.  668. 

12  Pope  V.  Nlckerson,  3  Story,  480,  denying  Malplca  v.  McKown,  1  La. 
248;  and  Arago  v.  Cuirel,  1  La.  628. 

13  The  Nathaniel  Hooper,  3  Sum.  655;  The  Isabella  Jacobina,  4  G. 
Bob.  77. 
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14  Alrerv.  Merrin,  2  Curt.  11;  BIackett«.  Boyal  Ezch.  Aasn.  Go.  9 
Gromp. «  J.  244. 

15  The  WeUington,  1  Bias.  281 ;  Barber  «.  Brace,  S  Conn.  9. 

§  199.  Concluaiveness  of  terma^— The  terms  in  a 
charter  party  are  conclusive.^^  Where  the  consignees  had 
notice  of  its  existence,  it  alone  must  be  looked  to  as  the 
contract,^  and  a  bill  of  ladins  given  to  the  charterer  for 
bis  goods  is  subordinate  to  the  charter  party,  and  not  to 
enlarge  or  diminish  the  rights  thereby  created,*  but  the 
contract  of  affreightment  may  be  varied  and  adapted  to 
the  exigencies  of  either  party  A  A  new  contract  of  exten- 
sion does  not  deprive  the  charterer  of  the  benefit  of  lay 
days  for  unloading  the  vessel,  as  provided  in  the  original 
contract.^  An  agent  of  the  charterer,  at  the  port  oi  dis- 
charge, may  change  the  terms  and  conditions  of  the  coa« 
tract.* 

1  Weston  V.  Minot,  8  Wood.  A  M.  436 ;  PerUns  v.  Currier,  Ibid.  81. 

2  The  Ethel,  ft  Ben.  IM. 

3  The  Eliza,  1  Low.  86;  Lamb  «.  Parkmao,  1  Spragae,  843. 

4  Baymond  «.  Tyson,  17  How.  60;  Graoie  «.  Palmer,  8  Wheat.  60S. 

5  Swain  V.  XT.  S.  Dot.  Ct.  CL  88. 

6  Carsro  of  Salt,  4  Blatchf.  224. 

§  200.  Terms  con8trned.^"To  be  employed"  means 
not  only  the  act  of  doing  anything,  but  also  to  be  engaged 
to  do  it ;  to  be  under  contract  or  orders,  i  *  *  Empty  *  *  means 
without  cargo.3  Under  the  term,  **  the  charterer  furnish- 
ing the  lining,  hides,  and  bones  for  dunnage  only,''  parties 
claiming  under  a  bill  of  lading  are  entitled  to  damages  for 
injury  to  the  cargo.'  The  terms  "  incident  to  tlie  naviga- 
tion of  the  river  ^  have  the  same  signitication  as  the  words 
"  perils  of  navi^tion,*'  or  **  dangers  of  tho  seas,"  or  "dan- 
gers of  navigation."  ^  The  covenant,  "  dangers  of  the  seas 
excepted,"  aoes  not  cover  a  loss  by  fire  originating  on 
board.®  "  With  all  possible  dispatch,"  is  a  warranty,  and 
goes  to  the  root  of  the  contract,  and  is  a  condition  i^reced- 
ent  to  the  right  of  recovery.*  **  Dispatch  in  discharging," 
where  this  is  provided,  the  vessel  is  entitled  to  demurrage 
for  delay  caused  in  waiting  her  turn  in  respect  to  other 
vessels.'  "  Sail  with  all  convenient  speed,"  the  object  of 
the  voyage  must  be  wholly  frustrated  by  the  breach  of 
the  stipulation.^  That  the  vessel  should  proceed  "  thence 
direct  to  load  under  this  charter"  ;  held,  that  the  contract 
would  have  been  the  same  if  the  word  "direct"  had  been 
omitted.^  The  covenant,  ''ship  to  proceed  from  Melbourne 
to  Calcutta  with  all  possible  dispatch,"  is  a  condition  pre- 
cedent to  the  right  ot  the  owner  to  recover. i<>    The  excep- 
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tion.  "ordinary  wear»  and  the  dangers  of  the  seas  except- 
ed/ does  not  relieve  the  charterer  from  liahility  from  de- 
Btruction  by  iire.i^  Where  the  terms  were,  "with  towi- 
age/'  it  was  held  that  charterers  are  not  hound  to  fnniish 
the  towboat,  but  only  to  pay  for  it.i* 

1  XT.  S.  r.  The  Catherine)  2  Fahie,  721. 

2  Perrine  v.  Chesapeake  A  Del.  Can.  Co.  9  How.  172. 

3  The  WUhelmlna,  8  Ben.  110. 

4  The  Walthan,  13  Opin.  Att.  Oen.  119. 
6  Airey  V.  Merrill,  2  Curt.  8. 

6  Lowber v.  Bangs,  2  Wall.  728:  8.  C.  2  Cllfl.  157;  8  Law  Tl.  207;  Dea- 
hon  V.  Fosdlck.  1  Woods,  289:  Betm  v,  Bumess,  8  Law  Ti.  N.  6. 207 1  OW 
iver.  Booker,  1  Exch.  416;  Oliver  v.  Fielden,  4£zch.  135:  Bltchiei;.  At- 
kinson, 10  East,  296;  Seeger  v.  Duthle,  8  Com.  B.  N.  8. 45:  Tarrabocbte 
V.  Htckie,  1  Exch.  183 ;  3  i  Ung.  L.  6  £.  839;  Dluiech  v.  Cortlett,  12  Moor*- 
F.  C.  C.  199;  Adams  v.  Royal  M.  8.  F.  Co.  5  Com.  B.  N.  8. 493:  Constable 
V.  Cloberie,  Palmer,  397 ;  Clipsham  v.  Vertue,  5  Ad.  ^ft;  £.  K.  B.  26S. 

7  Keen  v.  Aadenried,  5  Ben.  535 ;  8.  C.  15  Int.  Bev.  Bee  91.  And  see 
Booe  V.  Orovernian,  1  CranCh,  214. 

8  Bangs  v.  Lowber,  2  WaU.  753;  8.  C.  2  Cliff.  106;  Hnxst «.  Usborne, 
18  CoinTB.  144. 

9  The  Onrnst,  6  Blatchf.  533,  afflrmlng  1  Ben.  445;  DnMaao.  Top- 
ham,  8  Com.  B.  225. 

10  Fearing  v.  Cheeseman,  3  Cliff.  94;  Lowber  v.  Bangs,  2  W^IL  728;  8. 
C.  2  Cliff.  157 ;  8  Law  Ti.  207. 

11  Merrill  v.Airey,  3  Ware,  215. 

12  Keen  V.  Audenried,  5  Ben.  535. 

§  201.  Stipulations  in. —The  ordinary  clause  as  to 
goods  refers  to  kind,  rather  than  to  the  amount:  to  their 
quality,  and  not  their  quantity.^  Under  a  stipulation  to 
provide  certain  enumerated  articles,  charterers  are  bound 
to  provide  necessary  and  proper  articles  for  the  use  of  pas- 
senp^ers.^  A  stipulation  that  the  master  is  to  purchase  a 
particular  article,  the  charterer  to  pay  the  invoice  price, 
etc.,  and  the  freight,  does  not  exonerate  the  charterer  from 
liability  for  the  freight,  if  the  articles  speciiied  cauuot  be 
procured.  In  such  case,  after  waiting  the  usual  number 
of  lay  days,  the  master  may  sail,  andT  recover  empty  for 
f  uU.^  A  clause,  that  during  obstructions  to  navigation  the 
lay  days  are  not  to  be  counted,  applies  to  such  obstruc- 
tions as  prevent  lading  as  well  as  going  to  sea.^  The  char- 
terer is  presumed  to  have  known  the  size  and  character  of 
the  vessel  and  the  state  of  the  harbor  at  the  i)lace  of  laud- 
ing;^ and  a  stipulation  of  a  certain  depth  includes  the 
same  depth  in  the  river  below,  if  that  depth  be  necessary  .<> 
A  warranty  of  sufficient  depth  " at  the  place  of  loading" 
means  a  sufficient  depth  to  enable  the  vessel  to  niuko  lier 
YOytt/geJ    A  stipulation  for  a  lien  does  not  affect  the  lia- 


bility  of  the  vessel.^  Where  the  charterer  agreed  to  pay 
a  round  sum  for  the  voyage,  all  port  charges,  pilotage, 
etc.,  and  to  advance  at  the  outward  port  what  the  master 
might  require,  not  exceeding  one  half  the  charter,  no  pro- 
portionate part  of  the  charter  money  is  due  where  the  voy- 
age was  not  completed.^  In  order  to  have  the  effect  of 
consolidating  the  outward  and  home  voyages  for  the  pur- 
poses of  freight,  it  must  be  made  to  appear  from  conditions 
m  the  instrument,  or  from  its  whole  tenor,  w  Whether 
stipulations  are  to  be  considered  conditions  precedent, 
must  in  all  cases  depend  on  the  intent,  as  gathered  from 
the  instrument  itseli.^i  Where  it  was  stipulated  that  a 
license  should  be  procured,  as  a  condition  of  the  contract, 
but  in  ignorance  of  the  legality  of  the  act,  the  charter 
party  is  void;  but  liabili^  may  attach  to  obligations 
growing  out  of  the  transaction."  A  stipulation  provid- 
me  for  an  '*  absolute  lien  on  the  cargo  for  all  freight,  dead 
freight,  and  demurrage,"  held  to  include  dead  freight  and 
demurrage  within  the  operation  of  the  general  predion. ^ 
A  clause  Dinding  the  ship  and  goods  respectively,  is  valid." 
Where  the  stipulation  was  that  charterers  were  to  furnish 
a  return  cargo,  and  among  other  articles  '*  sufficient  salt- 
peter or  its  equivalent  for  ballast,"  in  order  to  constitute 
a  compliance,  the  goods  must  be  heavy  goods,  suitable  for 
ballasting. IS  The  words  "a  second  safe  port"  impl^  a 
I>ort  whi^  the  vessel  could  enter  and  depart  from  with- 
out legal  restraint,  and  without  incurring  moze  than  the 
ordinary  perils  of  the  sea.^^ 

1  We8toiiv.Mlnot,8WoQiLAM.4M. 

2  Weston  V.  Train,  2  Cart.  49. 

3  <aarke«. Cx«btcee»2 Ciirt.87,  afflrmlng  8.  C.  1  Spiagne,217;  Klelne 
9.  Catan,  2  QtXL  61. 

4  Laddv.  Wilson,  1  Crunch  CO.  293. 

5  Bebnontv.  Tyson,  SBlatchf. ^ 

•  ibam  «.  Hart,  1  Spmgne,  667. 

7  Hart  «.8haw,l  Cliff.  SS8. 

8  inie  General  Sheridan,  2  Ben.  294 ;  Webb  «.  Anderson,  Taney,  (104; 
The  Volnnteer,  1  Bom.  577 ;  Pickman  v.  Woods,  6  Pick,  14ft. 

9  JXmahoe  v.  Eettell,  1  CUff.  135;  Barker  v.  Cheylot,  2  Johns.  851. 
10  .  The  Erie,  3  Ware,  231 ;  Locke  «.  Swan.  13  Sfass.  76. 

U  I^wbarv.  Bangs,  2  Wall.  736:  8.  C.2GUff.l64;  Seeger  t.  DntbiOf  8 
Com.  B.  N.  8. 45;  Smoot's  Case,  16  WaU.  48;  Avery  v.  Bowden^  a  EL  * 
B.714;6IUd^^. 

12  Wnson «. Leroy, IBrock. 447. 

13  TheBlrdof  Paradise«5WaU.669. 

14  Tile  Yolnttteer,  1  Sum. 073;  Paul «.  fiiitih,  2  Afk.ffL 

Dmtt  8.  ±  A.~li8. 
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15  Blch9.Pazrott,10Ufl.55. 

15  Atkins  V.  Fibre  DlsIntograUngr  Co.  2  Ben.  881. 

§  202.  Sea^7ortIiine88.— In  a  charter  party  there  is 
an  implied  covenant  of  seaworthiness,  though  none  is  ex- 
pressed ;i  but  the  words  "charter  and  to  freight  let"  do 
not  imply  a  covenant  that  the  vessel  is  seaworthy.s 
Where  the  owners  are  ignorant  of  the  destination,  of  the 
service,  and  the  use  to  which  the  vessel  is  to  be  put,  there 
is  no  implied  warranty  of  sea-going  qualities.*  The  pre- 
sumption of  seaworthiness  is  rebutted  by  the  disabling  or 
breaking  of  a  shaft  shortly  after  the  date  of  the  contract, 
and  without  extraordinary  circumstances  to  account  for 
it>  If  there  was  a  latent  defect  the  owners  will  be  liable 
for  damages  occasioned  thereby.^  The  burden  of  show- 
ing unseaworthiness  when  the  charterer  refuses  to  fur- 
nish the  cargo,  is  on  the  owners  of  the  vessel.*  Fraud  is 
not  imputable  to  the  owners,  if  they  make  no  representa- 
tions of  seaworthiness,  and  afford  the  agents  of  the  char- 
terers ample  facilities  for  inspection.  ^  Bepairs  becoming 
necessary  in  case  of  disaster  are  at  the  charge  of  the  ves- 
sel or  owners.*  To  be  seaworthy  the  vessel  must  be  sup- 
plied with  suitable  compasses.^ 

1  Wilson  V,  Orlswold,  15  Int.  Bey.  Bee. 27;  Lyon  «.  MeOSt  5  ISaat,  428. 

2  Bowie  V.  Wheelwright,  2  Cranch  0. 0. 167. 

5  Blchardsonv. Then. 8.2 Gt. of 01.488. 
4  Work V. Leathers,! Woods, 271. 

6  Werkv. Leathers,! Woods, 271. 

6  The  Ylncennes,  !1  Law  Bep.  N.  8. 618. 

7  Blchardsonv. Then. S.2Ct.of CL488. 

^  8  Beed  v.  IT.  8. 1!  WalL  605:  Havelock  v.  Qedde6»  10  Bast,  08:  Bfe>w« 
kins  V.  Twlzell,  5  £L  ^k  B.  883. 

9  Lord  V.  G.  N.  A  P.  8.  Co.  4  8aw7. 292. 

§  203.  Capacity  and  measurement  of  vesseL— A 
charter  party  may  be  construed  with  reference  to  the 
space  of  net  measurement  for  the  cargo.^  Owners  are  not 
bound  to  take  on  board  a  greater  quantity  of  goods  than 
the  vessel,  looking  to  her  tonnage,  shape,  and  draft,  could 
carry  in  safety.  3  Where  the  master  took  on  board  all  he 
thought  the  vessel  would  safely  carry,  his  honest  opinion 
can  only  be  controlled  by  decisive  evidence  of  a  xmstake 
on  his  part.*  If  goods  received  on  board,  from  their 
weight,  sink  the  vessel  as  low  as  is  usual  and  proper, 
without  extra  danger,  the  owner  or  master  may  refuse  to 
take  on  more  cargo.*  The  test  of  safety  is  the  depth  the 
vessel  was  built  to  draw— that  which  her  officers  or  ex- 
perts on  the  spot  reported  to  be  proper— ^ud  which  other 
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vessels  considered  tbeir  comparative  tonnafi^.  The  opin- 
ion of  the  master,  that  the  cargo  taken  on  board  is  all 
that  the  vessel  will  safely  carry,  or  a  survey  of  the  vessel 
by  another  sea  captain,  is  not  conclusive  as  to  the  proper 
depth  to  load  the  vessel.  ^  The  vessel  is  not  liable  in  rem- 
for  misrepresentations  or  concealment  of  facts  by  her 
master  or  owner  in  respect  to  her  tonnage  or  capacity,^  but 
fraudulent  representations  may  defeat  right  to  freight.'^ 
Where  the  charter  party  stated  the  tonnage  of  the  vessel,, 
an^  other  agreement  as  to  her  capacity  is  waived,  and 
evidence  of  False  representations  is  inadmissible.^  Where- 
the  whole  vessel  was  chartered  to  be  supplied  with  a  full 
cargo  of  merchandise,  and  also  passengers,  the  vessel  i» 
bound  to  load  to  the  extent  of  her  capacity,  and  to  furnish 
space  for  the  accommodation  of  the  specified  number  of 
passengers.^  The  blame  of  not  substituting  light  articles 
tor  heavy,  rests  on  the  charterers  in  not  filling  the  vessel 
before  reaching  a  suitable  depth,  provided  the  vessel  had 
reached  the  depth  before  tne  master  refused  to  take 
more.i<> 

1  Scbmldt  V.  Smith,  7  Ben.  961. 

2  Weston  V.  Minot,  3  Wood,  ^k  M.  446 ;  Hnnter  v.  Fiy,  2  Bam.  A  Aid. 
421. 

3  Boyd  V.  Hoses,  7  Wall.  319 ;  Weston  v.  Foster,  2  Curt.  119. 

4  Weston  V.  Mlnot,  3  Wood.  &  M.  449;  Barl>er  v.  Brace,  3  Conn.  9. 

5  Weston  V.  Mlnot,  3  Wood.  &  M.  436. 

6  The  Ell  Whitney,  1  Blatchf.  360. 

7  Weston  v.  Mlnot,  3  Wood.  &  M.  448;  Johnson  v.  Mlln,  14  Wend.  195. 

8  Baker  9.  Ward,  3  Ben.  499. 

9  Ogden  V.  Parsons,  37  Hnnt's  Mer.  Mag.  710. 

10   Weston  V.  Mlnot,  3  Wood.  &  M.  449;  Barber  v.  Brace,  3  Conn.  9. 

§  204.  Contract,  when  a  mere  affreightment.— 

when  the  general  owner  retains  the  possession,  command, 
and  navigation  of  the  vessel,  and  contracts  to  carry  a 
cargo  on  freight  for  the  voyage,  the  charter  party  is  a 
mere  contract  of  affreightment  sounding  in  covenant,  and 
the  owner  is  responsible  for  the  conduct  of  the  master  and 
mariners.^  Such  a  contract  is  a  mere  covenant  for  con- 
veyance of  merchandise,  or  performance  of  a  stipulated 
service,^  and  a  consi^ee  of  the  charterer  will  not  be 
protected  in  dealing  with  him  as  owner  for  the  voyage.  8 
Where  the  owners  are  to  pay  for  the  victualing 
and  manning,  and  furnish  the  vessel  victualed  and 
manned,  and  the  charterers  were  to  pay  all  other  charges 
and  pay  a  specific  freight,  the  general  owners  were 
owners  for  the  voyage.*    Where  tlie  ship  is  to  be  navi- 


ii»ii!ffll®|iSi«J^||§pi;gi|| 


's^^^m. 


165  CHARTBB  PiyiTT.  §  295 

£rle,  3  Wftre,  826,  expIaiiUag  Alarainad  v.  Bauner,  86  JSog. !«.  4k  JS.  X^ 

8  The  Volm&teer,  1  Sam.  651;  Palmer  v.  .Grade,  4  Wasb.  G.  C.  122, 
explaining  Hutton  V.  Bra?g,  7  Taunt.  14;  2  Marsb.  339:  Phillips  v.  Bo< 
die,  1*5  East,  M7;  Molntyrev.  Bowue,  1  Jobns.  228;  Xlelne  v.  Catara,  2 
GalL  61. 

9  Hooe  «.  ^coverman,  1  Cnnch,  214 ;  The  Yolonteer ,  1  .fiuin.  Ul. 

10  Beed  9.  V. «.  11  Wall,  eoi :  Taggard  v.  Iiorins ,  16  Mass.  896:  Donap 
hoev.Kettell.1  Cliff.  135:  HUlvTxiie  Golden  Gate,  Newb.  814:  1%e 
VolnnteM:,  1  Siim.-651;  Drlnkwater  v.  The  Spartan,  1  Ware,  160;  Grat^e 
r.  Palmer,  8  Wheat.  605:  Clarkson  v.  Edes,  4  Cow.  470;  Ghristia  v. 
Ijewls,2£rod.  4b  B.  410:  SavlUe  v.  Campion,  2  Bam.  4k  AdoL  SOS;  Per> 
kinav.  Hill,  1  gpraerue,  124. 

11  Saademan  v.  Scuir,  Law  Bep.  2  Q.  B.  96. 

12  Blebardsoii9.Wtnsor,3Cllff.406;  Colvlnv.NewbeiT7,6BUgh,I87, 

13  Wardv.  {niomp6<m,Newb.95. 

14  Gertatn  Logs  at  Mahogany,  2  Snm.  689;  Baymond  v.  Tyson,  17 
How.  63;  The  Aberfoyle,  Abo.  Adm.  2fit2, 255. 

15  Donidioe  V.  Kettell,  1  Cliff.  189;  Christie  v.  Lewis,  2  Brod.  4b  B. 
410;  Saville  v.  Camploa,  2  Barn.  4c  Adol.  603;  Certain  Xogs  at  Mahog- 
any,  2  Sum.  589;  Bfchardson  v.  Wlnsor,  3  Cliff.  390 ;  Dean  v.  Hogg,  10 
Bing.  345;  Pahner  v.  Gracie,  4  Wash.  0.  C.  110;  Hooe  v.  Groverman,  1 
Cranch,  214. 

§  205.  Charterer,  'v^ben  owner  for  voyage.—A 
person  may  be  owner  for  the  voyaee  who,  by  contraot, 
nires  the  ship  for  the  voyage, ^  if  he  Is  to  have  exclusive 
possession,  control,  and  management,  to  appoint  the  mas- 
ter, run  the  vessel,  and  receive  the  entire  profits,  and  will 
be  responsible  for  damages  and  contracts.^  He  may  ap- 
point the  master  and  crew,  and  becomes  responsible  for 
their  acts ;S  but  otherwise  he  is  not  so  liable.^  The  ap« 
pointment  of  the  master  and  crew  is  not  in  ail  cases  con- 
clusive,^ as  the  owner  may  be  liable  according  to  a  par- 
ticular custom.^  If  the  nature  of  the  service  and  due 
attainment  of  the  object  of  the  voyage  requires  the  vessel 
to  be  absolutely  under  the  control  and  subject  to  the  orders 
and  direction  of  the  charterers,  it  will  be  construed  as  a 
demise  of  the  vessel, 7  and  the  services  of  the  master  and 
crew  pass  as  accessorial  to  the  principal  subject-matter  of 
the  contract,  and  they  attorn  to  it,  and  become  servants 
of  the  charterer.^  Charter  parties  may  be  and  sometimes 
are  so  f ranged  that  the  vessel  herself  is  let  to  hire.  In 
such  cases  the  charterer  becomes  the  owner  for  the  term, 
and  the  master  and  crew  become  servants  of  the  charterer, 
and  are  bound  to  obey  his  orders.®  In  a  charter  party  of 
the  second  kind,  not  only  tlie  entire  capacity  of  the  ves- 
sel itself  and  the  possession  is  passed  to  the  charterer,  but 
the  entire  control  and  management  is  given  up  to  him;  ^^ 
and  where  it  operates  as  a  demise  of  the  vessel,  the  char- 
terer becomes  liable  as  owner  of  the  vessel, ^i-  and  the  gen- 
eral owner  loses  his  lien  for  freight, ^=^  the  charterer  being 
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substituted  in  his  place.  The  master  may  be  owner  for 
the  voyage,  ^^  and  when  so  he  cannot  bind  the  general  own- 
ers personally  for  supplies  which  he,  as  charterer,  was 
bound  to  f  umish.A* 

1  Certain  Lora  of  Mahogany,  3  Bum.  597:  The  Yolnnteer,  1  Sum. 
569;  Glarkson  v.  £des,  4  Cowen,  470:  Hooe  v.  Groverman.  1  Granch,214: 
Itlarcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  89;  The  Mathanlel 
Hooper.  3  Sum.  577;  Mcln^e  v.  Bowne,  1  Johns.  229;  Webb  v.  Felrce, 
1  Curt.  106.   And  see  Bev.  Stats,  sec.  4286. 

2  Hill  V.  The  €k)lden  Gate,  Newb.  908;  Winter  v.  Slmonton,  9 
Cranch  C.  C.  104;  Grade  v.  Palmer,  8  Wheat.  632:  Marcardier  v.  Chesa* 
peake  Ins.  Co.  8  Cranch,  39;  Klelne  v.  Catara,  2  Gall.  75;  The  Volun- 
teer, 1  Sum.  566;  Clarkson  «.  £des,  4  Cowen,  470;  Certain  Logs  of  Ma- 
hogany, 2  Sum.  597. 

3  Beed  v.  U.  S.  11  WalL  601;  Campbell  v.  Perkins,  8  N.  Y.  430;  Doni^ 
hoe  V.  Kettell,  1  Cliff.  13d:  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch, 
39;  Hooe  v.  Groverman,  i  Cranch,  214. 

4  Beedv.U.  8.11  WalL 601;  Peckman  O.Woods, 3 Mass. 48L 

5  Drlnkwater  o.  The  Spartan,  1  Ware,  160;  Trinity  House  «.  Clark,  4 
Maule  &  S.  288. 

6  The  Waldo,  2  Ware,  165;  Emery  v.  Hersey,  4  Me.  407. 

7  TheAberfoyle.Abb.  Adm.251;  The  Volunteer,  1  Sum.  551 ;  Dona» 
hoe  V.  KetteU,  1  Cliff.  139;  Gracie  v.  Pahner,  8  Wheat.  605;  Webb  v. 
Peirce,  1  Curt.  104;  Clarkson  v.  £des,  4  Cowen,  470:  Taggard  o.  Lorlng, 
16  Mass.  336:  Raymond  v.  Tyson,  17  How.  53;  Pickman  v.  Woods,  8 
Mass.  481;  Vallejo  v.  Wheeler,  Cowp.  143:  Holmes  v.  Pavehstedt,  5 
Sand.  100;  Perkins  o.  HiU,  2  Wood.  <&  Al.  ^"^ 


8  Donahoe  v.  KettelL  1  Cliff.  139;  Certain  Logs  of  Mahogany,  2  Sum. 
597;  Webb  v.  Peirce,  1  Curt.  101;  Taggard  «.  Lorlng,  16  Mass.  336;  The 
Aberfoyle,  Abb.  Adm.  251 ;  Gracie  v.  Palmer,  8  Wheat.  605;  Clarkson  v. 
Edes,  4  Cowen,  470;  Raymond  v.  Tyson,  17  How.  53;  Pickman  v. Woods, 
3  Mass.  481 :  Vallejo  v.  wheeler,  Cowp.  143;  Holmes  v.  Pavenstedt,  5 
Sand.  100;  Perkins  v.  Hill,  2  Wood.  &  M.  162. 

9  Richardson  v.  Wlnsor.  8  Cliff.  401:  The  Volunteer,  1  Sum.  668;  The 
Aberfoyle,  Abb.  Adm.  251 ;  Drlnkwater  v.  The  Spartan,  1  Ware,  160; 
Colvln  V.  Newberry,  8  Bam.  &  C.  166. 

10  Drlnkwater  o.  The  Spartan,  1  Ware,  157:  Donahoe  v.  Kettell,  1 
ClUf.  139;  Gracie  v.  Pahner,  8  Wheat.  605:  Trinity  House  o.  Clark,  4 
Maule  A  S.  288;  Eames  v.  Cavaroc,  Newb.  530,  distinguishing  ColVln  v. 
Newberry,  1  Clark  &  F.  283. 

11  Richardson  o. Wlnsor,  3  Cliff.  406;  The  Phosbe,  1  Ware,  266;  Emeiy 
V.  Hersey,  4  Me.  407;  Mottv.  Ruckman,  3  Blatclif.  73;  Webb  «.  Peirce. 
1  Curt.  104;  Donahoe  v.  Kettell,  1  Cliff.  13d;  Reed  v.  U.  S.  11  WalL  601; 
Sherman  v.  Fream,  30  Barb.  478:  Campbell  v.  Perkins,  8  N.  Y.  490; 
Reeve  v.  Davis,  1  Adol.  &  £.  312;  Frazer  v.  Marsh,  13  East.  238. 

12  Drlnkwater  v.  The  Spartan,  1  Ware,  157 :  Trinity  House  v.  Clark,  4 
Maule  &  S.  288;  Button  o.  Bragg,  7  Taunt.  14;  2  Marsh.  839:  Palmer  v. 
Gracie,  4  Wash.  C.  C.  118;  Webb  v.  Peirce,  1  Curt.  106;  Kleine  «.  Ca- 
tara,2GaI1.61. 

13  Arthur  9.  The  Casslus,  2  Story,  93,  doubting  Taggard  v.  Lorlng,  16 
Mass.  336.  AndseeMASTEB,S134. 

14  Thomas  v.  Osbom,  19  How.  30;  Webb  v.  Peirce,  1  Curt.  104;  Perry 
V.  Osborne,  I  Curt.  107;  Cutler  «.  Wlnsor,  6  Pick.  335;  Wlnsor  ».  Cutts, 
7  Me.  261;  Sprat  v.  Donneil,  26  Me.  185;  Tazgard  v.  Lorlng,  16  Mass. 
336;  Thompsons.  Hamilton,  12  Pick.  42o;  Manter  v.  Holmes,  10  Met. 
402;  Thompson  v.  Snow,  4  Me.  264. 
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J  206.  Vesael  let  on  shares. —TVhere  the  master 
es  a  contract  of  the  vessel,  and  directs  her  employ- 
ment, the  earnings  to  be  divided  between  him  and  the 
owners,  it  is  a  lease  or  charter  of  the  vessel,  and  the  gen- 
eral owners  are  not  liable  on  his  contract  for  supplies  fur- 
nished to  the  vessel  while  thus  employed.  ^  Tne  owners 
do  not  thereby  become  jointly  liable.^  In  victualling  and 
manning  the  vessel,  he  acts  on  his  own  account,  and  not 
as  agent  of  the  owners.^  He  is  deemed  owner  pro  hoc  vice, 
and  is  alone  responsible  for  supplies,^  and  for  **  small 
generals.**  ^  Sailing  the  vessel  on  shares,  hiring  the  crew, 
paying  and  victualling  them,  paying  half  port  charges, 
and  paying  over  to  the  owners  one-half  of  the  freight,  con- 
stitute one  of  several  owners  owner  for  the  voyage.^ 
Where  the  master  chartered  the  vessel  for  a  specific  sum, 
and  agreed  to  furnish  her  with  all  requisite  stores,  he,  and 
not  the  owners,  is  exclusively  responsible  for  supplies;  7 
whether  he  is  liable  for  repairs  depends  on  usage.  ^  A 
personal  agreement  for  a  common  enterprise  and  division 
of  profits  is  not  a  charter  party  giving  a  lien  on  the  ves- 
8eL» 

Skolfleld  V.  Potter,  2  Ware,  395;  Thompson  v.  Hamilton,  13  Pick. 

*     ■     *       "     ~  "  1  Me.  407;  Cut. 

Cutler  ».  Wia- 
§134. 

2  The  PhoBbe,  1  Ware,  266;  Beynolds  v.  Toppan,  15  Mass.  370;  Tag- 
gard  V.  Lorlng,  16  Mass.  336. 

8  Fox  V.  Holt,  4  Ben.  290;  Webb  v.  Pelrce,  1  Curt.  104 ;  Mayo  v.  Snow, 
2  Cort.  102. 

4  KenzeUv.  E:irk,37Barb.  113. 

5  Mayo  V.  Snow.  2  Curt.  103;  Webb  v.  Pelrce,  1  Curt.  104,  reyersinff 
8.  C.  1  Sprague,  192. 

6  Thomas  v.  Osbom,  19  How.  22:  Hallet  v.  Columbian  Ins.  Co.  8 
Johns.  272;  Thorp  v.  Hammond,  12  Wall.  416;  Webb  v.  Pelrce,  1  Curt. 
104;  S.  C.  1  Sprague,  192.   And  see  Be  v.  Stats,  sec.  4286. 

7  Mott  V.  Bnckman,  3  Blatchf.  171 ;  Skolfleld  v.  Potter,  2  Ware,  895; 
Frazer  «.  Marsh,  13  East,  238;  Thompson  v.  Snow,  4  Me.  264;  The  Larch, 
2  Curt.  434;  Webb  v.  Pelrce,  1  Curt.  104. 

8  Packard  v.  The  Louisa,  2  Wood.  &  M.  55;  The  Beaslde,  2  Sum. 
867;  The  George,  1  Sum.  151, 591. 

9  Yandewater  v.  The  Yankee  Blade,  1  McAll.  9. 

§  207.  Charter  to  government.— Where  the  contract 
warranted  the  vessel  to  be  kept  seaworthy,  and  she  be 
came  unsea worthy  by  the  action  of  sea  worms  incident  to 
southern  waters,  the  owner  cannot  recover  for  her  loss  by 
this  cause.  ^  Where  the  terms  of  the  contract  are  that  the 
owners  shall  keep  the  vessel ''  tight,  staunch,  etc.,  fit  for 
merchant  service,"  they  cannot  recover  for  service  while 
laid  up  for  repairs.^    where  the  contract  was  for  a  per 
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diem  c<MxipeDsation,  the  GoTernment  is  not  the  owner  for 
the  voyage,  and  is  not  liable  for  the  expenses  of  tlie  pilot 
and  crew  sent  to  her  assistance.^  Where  the  quarter- 
master-general ordered  the  price  lixed  by  the  contract  to 
be  reduced,  and  the  owner  allowed  her  to  remain  in  the 
service  of  the  Government,  he  is  concluded  by  his  acqui- 
escence in  the  reduction  in  the  price.^  When  payment  is 
to  be  made  by  the  day  until  discharged  by  the  cha,rterer, 
a  retroactive  order  of  discharge  will  not  deprive  the  own- 
ers of  their  rights  to  the  charter  money.  ^  It  is  the  duty  of 
the  Government  to  notify  of  the  dischaige,  and  till  no- 
tice the  owners  are  entitled  to  payment  for  the  hire.^  The 
owners  are  entitled  to  extra  freight  for  conveyance  of 
goods  beyond  the  point  agreed  on.^  Where  the  loss  of 
service  was  due  to  the  neglect  of  duty  of  the  quartermas- 
ter, the  owners  may  recover  to  the  time  of  the  actual  dis- 
charge. ^  Where  the  appropriation  to  the  use  of  the  Gov- 
ernment was  made,  not  by  the  right  of  eminent  domain, 
nor  by  military  law,  but  by  virtue  of  an  option  to  purcliase 
the  vessel  reserved  in  the  charter  party,  an  award  of  the 
second  auditor,  in  case  of  lier  loss,  is  not  conclusive  on 
the  owners. '^  Where  tlie  vessel  was  injured  in  the  Gov- 
ernment service,  by  a  forced  employment  beyond  her 
capacity,  the  Government  was  held  liable  for  the  dam- 
age. ^^^  Tlie  Government  is  not  liable  for  demurrage  for 
detention  on  the  return  trip  after  the  discharge  of  the  ves- 
sel under  the  terms  of  the  contract.^^ 

1  Prattr.  U.S.  3Ct.  a.  105. 

2  white  V.  n.  S.  11  Ct.  CI.  678;  Beed  v.  U.  8. 11  WaU.891;  fiawtcins  v. 
TuxzeU,5£l.&B.B63. 

3  Beed  V.  U.S.  11  WaU.  591. 

4  Emery  v.  U.  S.  4  Ct.  CI.  401 ;  Clyde  o.  U.  8. 5  Ct.  CL 134:  Cobb  v.  U. 
S.  li  Ct.  CI.  176:  Martin  v.  U.  8. 5  Ct.  CL  214;  Crary  v.  U.  8. 5  Ct.  CL  231; 
Thome  v.  U.  8. 5  Ct.  CL  242. 

5  Leary  v.  U.  8. 9  Ct.  CI.  233. 

6  Smltb  «.  U.  8. 9  Ct.  CL  237. 

7  Swain  V.  U.  8. 2  Der.  35. 

8  Fogg  V.  U.  S.  5  Ct.  CL  264. 

9  Bogert  v.  U.  S.  3  Ct.  CL  18;  Conrad  «.  U.  8.  Id.  89. 

10  Shitlts  V.  U.  8.  3  Ct.  CI.  56;  Moigan  v.  U.  8. 5  Ct  CL  182;  Leaiy  o. 

U.  8.  Id.  234. 

11  Claim  of  Clarke  &  Co.  4  Opln.  Att.-Gen.  83. 

§  208.  Inability  for  loss.— Where  the  Government 

insures  in  a  charter  party  against  the  *'war  risks,"  and 
the  vessel  is  driven  ashore  by  a  gale,  and  captured  by  the 
enemy,  the  acts  of  the  enemy  constitute  the  proximate 
cause  of  loss.^    Where  tlie  owners  assumed  the  marine 
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ridks,  ahd  th«  loss  ^v^as  occasioned  by  a  marino  risk,  the 
Ownets  mnst  beat  the  loss,^  as  where  the  vessel  is 
wrecked  b^  a  collision,*  or  by  ice  in  the  river.*  Where 
the  GoTemment  assnmed  the  war  risk,  and  the  contract 
fixed  an  appraised  value  on  the  vessel,  and  the  vessel  was 
destroyed,  the  Government  was  liable  only  for  the  balance 
of  the  appraised  valne  over  the  expenses,  repairs,  and  the 
agreed  profit.  ^  Where  the  Government  assumes  the 
**  war  and  all  other  risks,"  damajsres  for  an  injury  by 
running  against  ships  in  a  river,  without  tlie  fault  of  the 
master  and  crew,  may  be  recovered.*  If  the  vessel  is 
lost  through  the  negligence  or  carelessness  of  the  em- 
ployees of  her  owners,  the  Government  is  not  liable; 
otherwise  if  lost  through  the  negligence  of  oMcers  or 
aeents  of  the  Government.^  Where  the  owners  assumed 
the  marine  and  fire  risks,  and  the  Government  all  other 
risks,  and  the  vessel  was  burned,  the  owners  are  entitled 
to  remuneration  up  to  the  time  of  her  loss.^  Where  the 
owners  retain  possession  and  control  of  the  vessel,  it  Is  a 
mere  contract  of  affreightment,  and  the  Government  is  not 
liable  for  her  loss  by  fire.^ 

1  Clyde  V.  If.  S.  9  Ct.  Gl.  184;  Baker  v.  U.  S.  3  Ct.  Gl.  76. 

2  Beybold  «.  TT.  S.  5  Ct.  CI.  277 ;  FIusMiMr  fte.  St.  F.  Co.  v.  U.  S.  6  Ct.  OL 
1;  U.  S.  o.  KlmbaU,  13  WalL  636;  Beed  vTu.  S.  11  WaU.  691. 

3  Mott  V.  U.  S.  9  Ct.  CI.  257 ;  Goodwin  v.  U.  S.  6  Ct.  CL 146. 

4  Beybold V.  U.S. lA WaU. 207. 

6   Bpear  v.  U.  S.  6  Ct.  CL  166;  New  Bedford  Ac,  St.  Prop.  Co. «.  IT.  S. 
5Ct.cL270. 

6  Clark  V.  U.  S.  9  Ct.  CL  377. 

7  The  Walthan,  13  Opin.  Att.  Oen.  119. 

8  Freeman  V.  U.  S.  3  Ct  CL  272. 

9  Sbawv.  U.S.  93  U.S.  235,  affirming  S.C.  9  Ct.CL  388. 

§  209.  Obligations  of  parties.— It  is  immaterial 
that  the  charter  party  was  executed  subsequent  to  its 
date,  when  the  services  began  on  that  date.^  Where  the 
conditions  of  the  contract  are  illegal,  it  is  void,  but  if  the 
illegality  was  not  known  to  the  parties,  subsequent  obU- 
gationa  growing  out  of  it  would  be  binding.^  Where  the 
owner  of  a  vessel  employed  a  tow-boat,  which  is  lashed 
alongside  for  towag^e  purposes,  the  obligations  of  the  hirer 
in  case  of  loss  or  injurv  to  tow  while  in  the  service  is  de- 
termined  accordingly.'  Under  a  contract  simply  giving 
the  use  and  disposal  of  the  vessel,  the  owners  are  not 
bound,  in  the  absence  of  proof  of  usage  or  custom,  to  alter 
materially  the  construction  of  the  vessel.^  Where  the 
chaorterets  were  to  have  control  of  the  vessel,  and  the 
owners  were  to  nominate  and  the  charterers  to  appoint  and 
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nay  the  chief  engineer  and  oaptain,  the  owners  were 
Donnd  to  keep  the  boiler  in  eood  condition,  and  were  in 
possession  for  that  purpose.^  Where  a  charterer  abso- 
lutely refused  to  receive  the  vessel  the  owners  are  not 
bound  to  keep  her  in  readiness.*  Where  the  vessel 
becomes  disabled  by  accident  while  loading,  the  freighter 
will  not  be  bound  by  the  charter  unless  she  is  repaired 
and  rendered  fit  in  a  reasonable  time.  7  The  positive 
refusal  to  furnish  a  cargo  dispenses  with  the  obligation 
of  waiting  to  receive  it.^  The  owner  under  a  charter 
party  is  only  a  bailee  for  hire,  and  as  such  is  bound  to  the 
use  of  only  ordinary  skill  and  care.^ 

1  Bowleyv.  n.  S.8Ct.CL189. 

2  WUsonv.  Le  Boy,  1  Brock.  447. 

3  Beeyesv.  The  Constitution,  GIlp.  579. 

4  Beecher  v.  Bechtel,  3  Bltttchf  .  40L 

5  The  Francis  Wrlgbt,  7  Ben.  88. 

6  Baet;]ervBor8,7Ben.  280. 

7  Purvis  «.  Tunno,  1  Brev.  259;  S.  C.  2  Amer.  Dec.  661. 

8  Han  V.  Hurlbut.  Taney,  598,  denying  Avery  v.  Bowden,  S  EDls  A  B. 
714;  6  Ibid.  953;  Clarkev.Crabtree,2Cuxt.92;  Kleine«.Gatsra,2  6aU.6L 

9  Lamb  «.  Parkmim,  1  Sprague,  843. 

§  210.  ObligationB  imperative.— The  performance 
of  the  conditions  of  a  charter  party  is  imperative.^  If  what 
is  agreed  to  be  done  is  possible  or  lawful,  it  must  be 
done,2  and  performance  is  not  excused  by  accident.*  No 
exceptions  of  a  private  nature,  not  contained  in  the  con- 
tract itself,  can  be  engrafted  by  implication  as  an  excuse 
for  non-performance.*  A  blockade  of  the  port  of  destina- 
tion dissolves  the  charter  party ;*  but  capture  merely 
suspends  it.^  So,  embargo  merely  suspends  it.^  Where 
the  language  of  the  contract  is  absolute,  performance 
is  not  dispensed  with  by  the  subsequent  change  in  mil- 
itary operations. 8  Where  the  charter  party  contained 
an  exception  in  regard  to  the  restraints  of  rulers  and 
princes,  it  operates  as  an  excuse  only  for  the  ship-owner, 
and  in  the  absence  of  such  a  stipulation,  the  owner  is 
bound  to  receive  on  board  the  return  cargo,  even  though 
prohibited  by  the  authorities.^  Where  performance  was 
to  be  as  soon  as  the  upper  lakes  were  navigable,  a  tempo- 
rary obstruction  suspends  the  contract.^  A  deviation 
from  the  voyage  is  not  excused  by  reason  of  insufficiency 
of  crew,  caused  by  sickness  and  desertion.il  When  the 
charterer  is  on  board,  and  consents,  a  deviation  will  not 
annul  the  contract.^'-^  So  of  a  deviation  made  with  the 
consent  of  the  consignee.  ^^ 
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1  KOboanie  v.  Stifte  Sav.  Inst  of  St.  Lo!il8t22  How.  802:  Spenee  •• 
Chodwlck,  10  Q.  B.  617;  Uadaon  Canal  Co.  v.Penn.  C.  Co.  8  WalL  2801 
BapdaH  v.  Lyncb,  12  East,  179. 

2  The  Harrlman,  9  Wall.  177;  Tonteng  v.  Hubbard,  2  Boa.  A  P.  201; 
OdUn  V.  Ins.  Co.  of  Va.  2  Wash.  C.  C.  8l£ 

3  Holyokev.  Depew,2Ben.841;  Spence  «.  Chodwick,  10  Q.  B.  617; 
Tonteng  v.  Hubbard,  3  Bos.  A  P.  291 :  BUght  «.  Page,  3  Bos.  A  P.  205; 
Hadley  v.  Clarke,  8  Term  Bep.  259;  Mediros  v.  HUl,^  Blng.  231. 

4  Howland  v.  Oreenway,  22  How.  602;  Atkinson  v.  Bltchle,  10  East* 
830. 

8  Scott  9.  Llbby,  2  Johns.  336;  S.  C.  3  Amer.  Dec.  431 ;  The  Harrlman, 
9  Wall.  174:  Loriluu'd  r.  Palmer,  15  Johns.  14.  The  act  of  sallinff  with 
intent  to  violate  blockade  is  In  Itself  Ulegal^Tbe  Admiral,  3  Wau.  816; 
Mediros  v.  Hill,  8  Bing.  231.  And  see  PsizK. 

6  Boric  V.  Norton,  2  McLean,  427;  BaTelock  v.  Geddes,  10  East,  66S. 

7  Odlln  V.  Ins.  Co.  of  Penn.  2  Wash.  C.  C.  319;  Hawley  «.  GUu!kt8 
Tenn  Bep.  289;  Bork  o.  Norton,  2  McLean,  428. 

8  The  Harriman,  9  Wall.  161 ;  Mediros  «.  HOI,  8  Blng.  231. 

9  Holyoke  v.  Depew,  2  Ben.  342 ;  Bruce  v.  Nicolopulo.  24  Law  J.  N.  8. 
321;  Blight  V.  Page,  8  Bos.  A  P.  295;  B^rds  v.  Luscombe,  16  East,  201; 
Brooks V.  Mintnm, ' '*'  ""  "*  "  "*  ^ 
den  V.  Graham,  81  La 
Tonteng  V.  Hubbard, 
A.4Itan.446. 

10  The  Nathaniel  Hooper,  3  Sum.  642;  S.  0. 2  Law  Bep.  133. 

11  The  Ethel,  6  Ben.  164. 

12  Mteonv.  TheB]alreau,2Cranch.240. 

13  Thatcher  «.McCuUoh,01cott,  365. 

§  211.  Rights  of  owners.— Where  the  covenant  is  to 
proceed  to  a  forei^  port  and  there  take  on  a  cargo,  and 
the  charterer  dechned  to  put  a  cargo  on  board,  the  owner 
may  engage  in  another  voyage,  and  freight  to  be  earned 
cannot  oe  claimed  by  the  charterer. ^  If  charterer  at  a 
foreign  port  is  unable  or  unwilling  to  load  the  ship,  the 
master  may  take  a  cargo  from  others,  and  the  owners  will 
have  a  lien  for  the  freight  agreed  upon:  and  if  the  master 
stipulates  for  freight  &ee,  the  owner  has  his  remedy  on 
the  charter  party.^  If  the  vessel  wastes  time  in  interm.^ 
diate  voyage,  or  at  an  intermediate  port,  the  owners  can- 
not complain  of  a  failure  of  shippers  to  furnish  the  cargo ;  * 
and  when  the  return  cargo  is  not  ready  at  the  appointed 
time,  both  parties  are  absolved  from  their  contract.^  The 
owner  may  recover  damages  for  prohibited  articles  put  on 
board  which  caused  a  seizure  of  the  vessel.* 

1  Klelne  v.  Catara,  2  Qall.  74:  Havelock  v.  Oeddes,  10  East,  655: 
Jameson  v.  Laurie,  cited  in  Abb.  on  8h.  188:  Puller  v.  Halliday,  I'i 
East,  404;  Palmer  v.  Oracle,  4  Wash.  C.  C.  124 ;  Hyde  v.  Wallis,  3  Camp. 
2<e. 

2  Pahner  «.  Oracle,  4  Wash.  C.  C.  124;  Hyde  v.  Wallis.  3  Camp.  202; 
Paul  V.  Blrchi  2  Atk.  621 ;  Hosoheads  of  Molasses,  4  Blatonf.  322;  Heck» 
■Cher  «•  McCrea,  24  Wend.  304.   And  see  Faxioht. 
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S  JUUv.9a]d1iQrt,Tnie7»Q68. 

•  4  JUelne  v*  Catwa,  2  OalL  7A;  Robsrtson  v.  Bettume^  3  Johiu.  UL 
5  Sparks  v.  West,  1  Wash.  C.  C.  238;  U.  S.  9.  Cbenowltb,  6  McLesD» 

§  212.  Rights  of  charterers.^ The  charterer  mav 
suDstitute  a  sound  carsro  for  one  damaged  before  the  sail- 
ing of  the  vessel,  and  it  is  the  duty  of  the  master  to 
receive  it.^  Where  the  owners  agreed  to  take  on  all  law- 
ful goods  and  merchandise,  the  charterers  were  not 
restricted  to  any  kind  of  cargo.^  The  charterers  are 
entitled  to  a  deduction  for  peculiar  damage  for  not  being 
allowed  to  send  the  quantity  of  merchandise  not  taken, 
and  which  ought  to  have  been  taken;  ®  so  they  have  a  rem- 
edy in  damages  for  a  short  delivery,*  and  on  non-delivery.* 
In  determining  the  respective  shares  of  parties  to  an 
agreement  for  the  employment  of  a  vessel  expired  before 
her  return,  her  value  must  be  determined  by  ner  value  at 
the  time  of  her  arrival.^  The  charterer's  right  tp  the 
possession  of  the  vessel  is  lost  by  a  voluntary  surrender 
to  the  owner.  7 

1   Ttie  Garg  >  of  The  LnteUn,  6  Ben.  UK. 

3  Freeman  v.  1  Cargo  of  9alt.  40  font's  tfer.  Ksg*.4S7. 

9   Weston  v.  Mlnot,  3  Wood.  &  M.  443;  Bommaiin  v.  TOOkOt  1  Canp. 
876;  Dunbar  v.  Buck,  6  Munf .  34.  ^^ 

4  Bitchie  V,  Atkinson,  10  East,  295. 

5  ThePanania,01cott,363;  TheyoImiteer,18nm.55L 

6  Fester  «.Go<lcUird,lCUff.  158. 

7  Bersen  v.  The  TamerenO,  40  Hunt's  Xisr.  tfag.  UBi 

§  213.  lUghtB,  datlea,  and  obligations  of  meister. 

The  master  may  refuse  goods,  if ,  in  his  honest  Saogment, 
they  are  in  a  condition  or  of  a  character  that  they  cannot 
be  carried  without  injur^r  to  the  cargo;  ^  he  may  oisregajsd 
the  stipulations  as  to  freights  above  deck,  but  compensa- 
tion may  be  decreed  for  the  loss  of  space.^  A  nxaster 
i^ay  keep  a  larger  quantity  of  ballast  than  the  charter 
party  allows.*  where  the  contract  stipulated  for  certain 
articles  for  ballast,  it  is  the  duty  of  the  carrier  to  receive 
such  as  the  charterers  offer  .^  If  he  neglects  necessary 
preparations  and  in  conseauence  is  obliged  to  take  on 
stone  as  ballast,  the  loss  must  fall  on  the  owners.'  Wheire 
the  master  retains  part  of  the  vessel,  he  is  entitled  to  the 
freight,^  and  where  he  takes  the  vessel  pn  a  *'lay''  he 
must  pay  a  reasonable  freight  for  the  carriage  of  his  own 
caigo.^  Where  the  owner  under  a  charter  party  isas  en- 
titled to  the  cabin,  the  master  is  liable  for  the  use  of  one 
of  the  state-rooms,  even  though  it  would  have  renmained 
empty.*    He  is  liable  for  the  passage-mgney  of  a  passen- 
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ger  carried  by  him,  althongh  he  never  received  it.^  The 
master  takes  on  himself  the  risks  and  delays  incident  to  a 
method  of  unloading  according  to  a  onstom  of  the  port.^ 

1  Boyd  V.Moses,  7  WalLSie. 

2  Beynolds  v.  The  Josepb,  2  Hughes,  08. 

3  Beynoldsv.  The  Joseph,  2  Hughes,  88. 

4  Blchv.  Parrot,  ISimgae,  858. 
6  Bichv.  Parrot,  ISpragne,  858. 

6  Peridns  v.  HIU,  2  Wood.  A  H.  162;  The  Tolnnteer,  1  Sum.  851. 

7  Thomas  v.  Osbom,  19  How.  81 ;  Oracle  «.  Palmer,  8  Wheat.  805. 

8  Wlnsor  V.  Sampson,  1  Spragae,  548. 

9  Bemien V.Kimball, 5 Allen, 856. 

10   The  Olover,  1  Brown  Adm.  168;  Towle  v.  EJettell,  6  Cosh.  18. 

§  214.  Liability  of  parties^— Where  the  charter  par- 
ty is  a  mere  contract  of  aSreightment,  the  owners  are  com- 
mon carriers,  and  will,  in  general,  be  responsible  for  fail- 
ure to  convey  the  goods. ^  The  owners  are  responsible  for 
loss  by  defects  in  the  vessel,  whether  latent  or  visible, 
known  or  unknown.^  Thev  are  not  responsible  for  loss 
or  damage  occasioned  by  the  fault  of  the  charterer,  by 
the  act  of  God,  or  of  the  public  enemy,  or  some  cause 
excepted  in  the  contract,^  unless  chargeable  with  neglect 
or  f ault.^  They  are  responsible  for  the  qualifications  of 
the  master  selected  by  them,<>  but  they  are  not  liable 
for  barratry  of  master  and  crew  beyond  the  sum  men- 
tioned in  the  charter  party  .^  Damage  sustained  in  conse- 
quence of  the  vessel  being  obliged  to  perform  quarantine 
should  be  borne  by  the  owner  oi  the  vessel.  ^  Where  the 
charterers  were  ready  to  receive  the  cargo,  but  the  master 
did  not  arrive  till  two  days  after  the  time,  the  charterers 
are  not  liable  for  extra  expenses  in  unloading.*  Where 
other  goods  than  those  contracted  for  were  substituted, 
and  received  by  the  master  under  protest,  with  addi- 
tional claim  for  freight,  the  hirer  was  held  liable  for  such 
additional  freight.^  Where  damage  is  caused  by  an  ex- 
plosion, only  defects,  hidden  and  unknown  at  the  date  of 
the  contract,  will  discharge  him  from  liability. ^^  Where 
goods  are  landed  at  the  wrong  place  during  the  master's 
ulness  by  the  mate,  at  the  request  of  the  supercargo,  agent 
of  the  charterers,  the  latter  must  bear  the  expense. ^^  A 
special  agent  of  the  charterer  is  not  authorized  to  charge 
expenses,  advances,  and  liabilities  against  the  owner  on 
an  implied  obligation  to  him.^^  If  the  consignee  was  cog-, 
nizant  of  the  conditions  of  the  charter  party,  nis  advances 
are  deemed  chargeable  to  the  charterer.  ^ 

DXSTT  S.  ft  Av— 17. 
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1  Blcbardsan  •.  Wlnsor ,  s  Cliff.  401 ;  The  YolnntMr,  1  Sam.  551. 

2  Werk  «.  Leathers,  1  Woods,  273;  Pataam  v.  Wood,  I  Mass.  485. 

5  Bichardaonv.Wlnsor,  3  Cliff.  401;  The  Niagara,  21  How.  23. 
4   TheCa8CO,4LawBep.471. 

6  Datton  V.  The  Tag  Express,  3  cuff.  482. 

6  Campbell  v.  The  Alknomac,  Bee,  134. 

7  Holyoke  «.  Depew,  2  Ben.  342 ;  Doff  v.  Lawrenee,  9  Johns.  Cm.  151. 

8  The  Mary  E.  Taher,  1  Ben.  108;  Blossom  v.  Smith,  3  BlatchL  315. 

9  Pieces  of  Lomber,  7  Ben.  389. 

10  Stewart  v.  Western  Union  B.  B.  Co.  4  Blss.  582. 

11  Weston  9.  Mlnot,  3  Wood,  ft  M.  436. 

12  The  Joseph  Canard,  Olcott,  120. 

13  Many  o.  Watts,  15  La.  An.  430. 

§  215.  Liability  for  delay.— A  carrier  is  not  respon- 
sible for  the  consequences  of  delay  in  a  Toyage,  it  not 
attributable  to  his  fault  or  negligence,  as  in  case  of  bois- 
terous weather,  adverse  winds,  or  low  tides.  ^  A  forcible 
detention  will  excuse  from  the  performance  of  an  obliga- 
tion created  by  law.^  Where  tnere  is  no  stipulation  that 
the  vessel  will  arrive  at  or  before  a  particular  day,  the 
shipper  takes  the  risk  of  delay  or  detention  by  any  supe- 
rior force  which  the  vessel  could  not  resist  or  overcome.* 
The  usual  time  of  a  voyage  is  not  a  circumstance  which  of 
itself  imports  culpable  negligence  or  want  of  skill  or  com- 
petency in  a  crew  which  occupies  nearly  double  the  usual 
time  in  making  it>  A  charter  on  time  at  a  specified  rate 
creates  an  oblu^ation  on  the  vessel  to  sail  witnout  delay, 
and  proceed  with  all  reasonable  dispatch.^  Unusual  d  iffl- 
culty  in  obtaining  a  master  and  crew  does  not  excuse 
from  performance  of  the  contract.*  Where  the  vessel  was 
frozen  in  and  the  captain  died,  the  owner  is  entitled  to 
indulgence  to  procure  a  new  master  and  await  relief  of 
the  vessel;  7  but  if  the  owner  repudiates  the  agreement, 
the  vessel  must  bear  the  consequences  of  non-perform- 
ance of  contract.*  Where  the  delay  ensues  from  unfore- 
seen causes,  the  charterer  is  entitled  to  damages  as  com- 
pensation for  the  injury  he  may  sustain.^  So  for  delay 
occasioned  by]  the  master  in  passing  a  port,^^  or  for  not 
having  her  sails  in  proper  condition,  whereby  the  voyage 
was  delayed.  11 

1  Clark  V.  Barnwell,  12  How.  272;  Boyle  v,  McTJinghltn,  4  Hiarr.  A  J. 
^1. 

2  The  Onmst,  6  Blatchf .  836;  Wlbert  v.  N.  Y.  A  R  B.  R.  Co.  IS  N.  T. 
245;  8.  C.  19  Barb.  36;  Harmony  v.  ningbam,  1  Dner,  209:  Parsons  v. 
Harrly,  14  Wend.  214;  Conger  r.  Hudson  Rlv.  R.  R.  Co.  «  Duer,  373; 
CoonuM  V.  Nolan,  7  Ben.  SU:?;  Cross  «.  Beard,  28  N.  T.  85;  Ford  «.  Cotes- 
worth,  LawBep.  4  Q.  B.  127. 
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3  HtfU  •.  Hvlbat,  Tiiii«7,  M7;  Hunt «.  IMbonw,  10  Com.  B.  144; 
Sobllixzi^v.  Deny,  4  EL  A  B.  678;  BeOiaym,  Olailc^  8  Tom  Bey.  8Mk. 

4  The  Gentlemaa,  Oloott,  110. 

5  Tbe8aooen,7Blatehf.Wl. 

6  Tbe  EUza,  2  Waxe,  (Bar.)  Sltt. 

7  The  Flash,  Abb.  Adm.  119:  The  Aberfoyle,  Abb.  Adm.  286;  The 
Williams,  1  Brown  Adm.  220;  The  Edwin,  1  Spragae,  482;  Bowman  «. 
Teall,  14  Wend.  21ft;  Parsons  v.  Hardy,  14  Wend.  21ft. 

8  The  Flash,  Abb.  Adm.  119. 

9  Fearing  V.  Cheeseman,  3  Cliff.  97;  Flreeman  «.  Taylor,  8  Bin?.  124; 
Clipsbam  v.  Vertue.  ft  Q.  B.  26ft;  Seeger  v.  I>ntble,  8  Com.  B.  N.  S.  4ft; 
Tarrabochia  v.  Hlckle,  1  Exch.  183;  Dinech  v.  Cortlett,  12  Moore  P.  C. 
199. 

10  Stokely  v.  Smith,  2  Ben.  407. 

11  The  Thomas  Jefferson,  3  Ben.  302. 

§  216.  Damages  for  breach  of  contract.— If  the 
master  or  owner  refuses  to  perform  the  contract,  the  char- 
terer has  no  privilege  or  maritime  lien,  hut  must  resort  to 
his  personal  action  for  damages.  ^  The  owners  are  bound 
to  make  compensation  on  non-performance  of  the  contract 
for  actual  damage  only.^  Where  the  master  violates  a 
contract  restricting  the  cargo,  the  vessel  is  liable  for  any 
loss  which  may  afterward  occur.^  The  vessel  is  liable  for 
freight  not  earned  by  a  willful  failure  of  performance  of 
the  contract.^  Unless  the  non- performance  goes  to  the 
whole  root  and  consideration  of  the  contract,  the  covenant 
broken  is  not  considered  a  condition  precedent,  but  a  dis- 
tinct covenant,  for  breach  of  which  the  party  injured  may 
be  compensated  in  damages  ;S  so,  carrying  the  whole  car- 
go for  toe  whole  voyage  is  a  condition  precedent,  if  in  its 
nature  it  precedes  what  is  to  be  done,  or  is  the  root  of  it.* 
"  To  sail  with  the  first  convoy,"  or  '*  with  the  first  favor- 
able wind,"  is  not  a  condition  precedent,  but  a  distinct 
covenant,  for  breacli  of  which  the  owners  are  liable  in 
damages.''  Where  the  master  put  into  a  port  different 
from  the  port  of  destination,  and  refused  to  deliver  the 
cargo  there  or  carry  it  to  its  destination,  it  is  a  clear  breach 
of  duty. 8  Where  the  whole  consideration  for  any  stipu- 
lation fails,  or  where  a  stipulation  becomes  incapable  of 
performance  by  the  voluntary  act  of  a  party,  the  other 
party  is  at  liberty  to  decline  performance ;  ^  but  a  contract 
IS  not  broken  by  a  party  furnishing  all  he  has,  though  the 
contract  calls  for  more.io  if  the  vessel  is  seized  and  de- 
tained by  the  Government,  it  is  a  sufficient  excuse  for  non- 
performance of  the  contract.  1^  The  measure  of  damages 
for  which  the  owners  are  liable  for  breaking  up  the  voy- 
age is  the  actual  loss  and  expenses  incurred,  and  labor 
and  services  in  procuring  another  vessel,  and  reasonable 
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disbursements  in  the  action,  and  taxed  costs.^  For  fail- 
ure to  sail  at  the  proper  time,  or  for  delay  in  delivery,  is 
the  difference  between  the  fair  market  price  at  the  port  of 
destination  on  the  day  it  ought  to  arrive  and  the  time  it 
did  actuallv  arrive^'  The  charterer  is  liable  for  injury 
received  going  to  a  place  contrcury  to  the  terms  of  the  char- 
ter party.^* 

1  The  General  Sheridan,  2  Ben.  296 ;  Beed  v.  The  Telns,  not  reported, 
and  Torrices  v.  The  Winged  Bacer,  not  reported:  Thatcher  v.McGul- 
loh,  Olcott,  871:  Bornmann  v,  Tooke,  1  Gamp.  S7&  But  see  The  Pan- 
ama, Olcott,  843. 

2  Harrlsonv.  Stewart,  Taney,  485. 

3  Knox  V.  The  Ninetta,  Crabbe,  534. 

4  The  Zenobia,  Abb.  Adm.  52 ;  Watson  v.  Dayklnck,  8  Johns.  339. 

5  Bangs  v.Lowber,  2  Cliff.  165;  S.G.2Wall.749;  Davidson «.  Owynne, 
12  East,  381;  Seegar  v.  Duthle,  8  Com.  B.  N.  S.  45;  Havelock  v.  Geddes, 
10  East,  555. 

6  Weston  v.  BOnot,  3  Wood.  &  M.  442;  Havelock  v.  Geddes,  10  East. 
555;  Post  V.  Robertson,  1  Jolms.  24;  Bornmann  v.  Tooke,  1  Camp.  876. 

7  Lowber V.  Bangs, 2  WalL  749 ;  S.  C.  2  Cliff.  165 ;  Davidson  «.  Owynne, 
12  East,  381 ;  Boone  v.  Eyre,  2  W.  Black.  1312. 

8  The  llaggle  Hanmiond,  0  Wall.  455,  questioning  The  St.  Cloud, 
Brown.  &  L.  14. 

9  Kleine  v.  Catara,  2  GalL  61 ;  Puller  v.  HUllday,  12  East,  494. 

10  Boblnson  v.  Noble,  8  Pet.  181. 

11  The  Onrust,  6  Blatchf .  533. 

12  The  Tribune,  3  Sum.  144. 

13  Page  V.  Munro,  1  Holmes,  233;  The  Success,  7  Blatchf.  SO. 

14  Latson  V.  Sturm,  2  Ben.  827. 
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13  Nine  Hundred  and  Seventy-Nine  Boxes  of  Sugar,  7  Ben.  242. 

13  Pendall  v.  Rencb,  4  McLean,  259. 

14  Goodrich  «.  Norris,  Abb.  Adm.  196, 199 ;  Berkley «.  Watllng,  7  AdoL 

6  E.  29;  Bates  v.  Todd,  1  Wood.  &  R.  106. 

15  Jones  v.  Bradner,  10  Barb.  193;  Mercantile  Mu.  Ins.  Co.  9.  Chase,  1 
£.  D.  Smith,  115;  Keyser  v.  Harbeck,  3  Duer,  373:  Hawes  v.  Watson,  2 
Bam.  A  C.  540;  Ruck  v.  Hatfield,  6  Bam.  A  Aid.  632;  Gosllnff  v.  Bemle, 

7  Blng.  339;  Thompflon  v.  Small,  1  Com.  B.  328;  Evans  v.  Nlcnol,  4  Man. 
A  G.  614 ;  Bryaus v.  Mix,  4  Mees.  A  W.  775 ;  Craven  v.  Ryder*  6  Taunt.  434. 

16  The  M.  K.  Rawley,  21  Int.  Rev.  Rec.  49. 

§  219.  Operation  and  e£fect  of.— The  bill  of  lading 
operates  from  the  time  of  delivery, ^  and  includes  goods 
delivered  on  the  wharf,  though  not  on  board  when  the 
bill  was  fiigned.3  The  bill  delivered  to  the  shipper  con- 
trols; the  "  ship's  bill "  is  designed  only  for  the  conveni- 
ence of  the  master.'  If  two  bills  of  lading  for  the  same 
goods  be  given  to  different  parties,  it  creates  a  double  lia- 
bility; ^  the  liability  continues  until  all  the  bills  of  lading 
are  given  up  and  canceled.*  AVhere  the  owner  success- 
fully repudiates  a  bill  of  lading,  he  cannot  set  it  up  as 
merging  a  prior  contract.*  Wliere  the  bill  of  lading  was 
signed  before  the  goods  were  delivered  on  board,  but 
were  tlelivered  on  the  wharf,  or  to  the  agent  of  the  car- 
rier, it  will  operate  as  between  the  shipper  and  the  carrier 
by  way  of  relation  and  estopi)el.7  The  bill  of  lading 
manifests  the  intention  of  the  pafties  to  have  the  carrier 
hold  the  property  for,  and  deliver  it  to,  the  f actor. '  It  is 
construed  as  an  entire  contract,^  and  is  governed  by  the 
laws  of  the  country  to  which  the  vessel  belongs.!®  where 
there  was  no  express  promise  or  condition  wr  the  pay- 
ment of  freight,  it  is  taken  as  evidence  of  property  to  be 
forwarded  to  the  consignee.  ^^ 

1  The  Idaho,  11  Blatchf.  221;  S.  C.  5  Ben.  282;  Johnson  v.  Peck.  1 
Wood.  A  M.  31S:  Castle  v.  Bullard,  23  How.  186;  Rowley  v.  Bigelow,  12 
Pick.  307;  Halllday  v.  Hamilton,  11  Wall.  565. 

2  The  Delaware,  14  WalL  GDI;  Rowley  v.  Bigelow,  12  Pick.  3(T7;  The 
Eddy,  5  WalL  481. 

3  The  Thames,  14  WaU.  98. 

4  StUle  V.  Traverse,  3  Wash.  C.  C.  43. 

5  The  Matilda  A.  Lewis,  5  Blatchf.  520. 

6  The  Edwhi,  1  Sprague,  477 ;  8.  C.  24  How.  886. 

7  The  Delaware.  14  Wall.  601;  The  Eddy,  5  WalL  481;  Rowley  v. 
Bigelow,  12  Pick.  307. 

8  Nesmlth  V.  Dyelntr  B.  A  C.  Co.  1  Cart.  133;  Gibson  v.  Stevens,  8 
How.  3S4;  Grove  v.  Gilmer,  8  How.  429:  Hallle  v.  Smith,  1  Bos.  A  P. 
563;  Anderson  v.  Clarke,  2  Bbig.  20;  Desna  v.  Pope,  6  Ala.  690. 

9  The  Edwin  v.  Nanmkeag  S.  C.  Co.  1  Cliff.  326;  Sayward  «.  Stevens, 
3  Gray,  97. 

10  The  Avon,  1  Brown  Adm.  175, 190;  Pope  v.  NIckerson,  3  Story,  46ft. 

11  Perkins  v.  Hill,  2  Wood.  A  M.  153;  S.  C.  1  Sprague,  123. 
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ticnlalr  trade  may  be  stowed  on  deck,^  thoagh  usage  ia  not 
to  control  unless  established  by  clear  and  satisfactory 
proof  .^  Where  there  is  a  well-known  usage  in  reference 
to  a  particular  trade  to  carry  the  goods  as  convenience 
may  require,  either  upon  or  under  deck,  the  bill  of  lading 
may  import  no  more  than  that  the  cargo  shall  be  carried 
in  the  usual  manner.  ^<>  The  assent  to  deck  stowage  wiU 
be  presumed,  where  the  course  of  trade  is  governed  by 
usaeci^i  Merchandise  carried  under  a  bill  of  lading  and 
aying  freight  is  cargo  and  not  dunnaee.^^  Under  an  or- 
inary  bill  of  lading  the  burden  is  on  tne  owner  to  prove 
that  the  shipper  agreed  that  the  goods  might  be  carried 
on  deck. IS  Where  the  shipper  consents  to  deck  stowage, 
no  loss  by  jettison  can  be  claimed,  unless  by  an  accident 
which  would  have  been  equally  fatal  in  case  of  stowage 
under  deck.  1* 

1  The  Delaware,  14  WalL  606;  Oreery  v.  Holly,  14  Wend.  28;  Ftikner 
V.  Earle,  3  Best  &  Smith,  360 :  Waringv.  Morse,  7  Ala.  843:  Smith  v. 
Wright,  1  Caines, 43jGould v. 011vert4 Bliur. N. C.  142:  The Peytona, 2 
CiirL2];  8tlDSonv.wymaa,2Ware,(I>ay.)I74;  The  Wellington,  1  Blss. 
282 ;  Knox  v.  The  Vlnetta,  Crabbe,  634 ;  Auglo-Afrlcan  Co.  v.  Lamzed, 
Law  Rep.  1  C.  P.  229:  The  Beeslde,  2  Sum.  667:  Sandeman  v.  Scurr, 
Law  Rep.  2  Q.  B.  86;  Alston  v.  Herring,  11  £zch.  822;  Swalnston  v.  Oar- 
rlck,  2  Law  J.  N.  8.  Exch.  265;  The  Waldo,  2  Ware,  (Dav.)  161;  The  Re- 
becca, 1  Ware,  188. 

2  The  Pesrtona.  2  Cnrt  21 ;  The  Waldo,  2  Ware,  (Dar.)  161 ;  4  Law 
Bep.  382;  Vemard  v.  Hudson,  3  Sum.  405. 

3  The  Rebeccfttl  Ware,  188;  The  Delaware,  14  WiUl.  6062Barber  v. 
Brace,  3  Conn.  9;  The  Reeside,  2  Sum.  567;  The  Waldo,  2  Ware,  161: 
Blackett  v.  Royal  Exch.  Aasu.  Co.  2  Cromp.  &  J.  244;  Lenox  v.  United 
Ins.  Co.  3  Johns.  Cas.  178. 

4  The  Wellington,  1  Blss.  281 ;  Creery  v.  Holly,  14  Wend.  28 ;  The 
Delaware.  14  wall.  600,  gueetioning  The  St.  Cloud,  Brown  &  L.  14. 
And  see  Clark  v.  Barnwell,  12  Uow.  272;  Sayward  v.  Stevens,  3  Gray,  97. 

6  The  Water  Witch,  1  Black,  494. 

6  The  Star  of  Hope,  2  Sawy.  15. 

7  Bradshaw  v.  Heran,  Abb.  Adm.  211 ;  Oracle  v.  Mar,  Ins.  Co.  8 
Cranch,  57 ;  The  Delaware,  14  Wall.  606:  Clark  v.  Barnwell,  12  How.  272; 
1  Low.  222;  Wayne  tj.  The  Plko,  16  Ohio.  421;  The  Waldo,  2  Ware,  161; 
Broadwell  ».  Butler,  Newb.  175 :  Sproat  v.  Donnell,  26  Me.  185 ;  The 
Wellington.  1  Biss.  281 ;  Leland  r.  Farkman,  10  Law  Bep.  N.  S.  186.  Cott- 
tra,  Veruard  v.  Hudson,  3  Sum.  405. 

8  The  Delaware.  14  Wall.  606 ;  The  Wellington,  1  Blss.  281 ;  Barber  v. 
Brace,  3  Conn.  9;  The  Reeside,  2  Sum.  6(i7;  The  Waldo,  2  Ware,  (Dav.) 
161 ;  4  Law  Rep.  382;  Chubb  v.  Bushels  of  Oats,  16  Law  Rep.  N.  S.  492. 

9  Broadwell  v.  Butler,  6  McLean,  301 ;  S.  C.  Newb.  175;  Wayne  v.  The 
Pike,  16  Ohio,  421 :  The  Reeside,  2  Sum.  567 ;  The  Delaware,  14  WalL  606; 
Barber  v.  Brace,  3  Conn.  9. 

10  The  Delaware,  14  Wall.  606;  Lapham  v.  Atlas  Ins.  Co.  24  Pick.  1; 
Sproat  V.  Donnell,  26  Mc.  la^;  Hope  o.  State  Bank,  4  La.  212;  Chubb  «• 
Bushels  of  Oats,  16  Law  Rep.  N.  S.  492. 

11  The  Invincible,  1  Low.  228;  Clark  v.  Barnwell,  12  How.  272. 

12  lumranee  Co.  v.  Thwing,  13  Wall.  672. 
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13  Tli0Peytoiitt»3Ciirt.21. 

14  The  Wellinsrtoa,  1  Bist.  280:  Lawrenee  9*  Mlntnrn,  17  How.  100; 
The  Waldo,  2  Ware  (Dav.)  161:  The  Delaware,  14  WaU.604: 'Jhe  Pey- 
tona,  2  Curt.  21;  Smith  v.  Wright,  1  Calnes,  43:  Taunton  Con.  Co.o. 
Merchants'  Ins.  Co.  22  Plek.  106;  The  Rebecca,  1  Ware,  188;  Dodge  v. 
Bartol,5Me.286:  Adaa»«.  Warren  Ins.  Co.  22  Pick.  IttS;  MUwardv. 
Hibbert,  3  Q.  B.  120 ;  Shacklefordo. Wilcox, 9  La.  33.  See  Ca&jubb,  S  253. 

§  222.  Stipnlations  in.— A  stipolation,  to  vary  tbe 
law  merchant,  must  be  in  writing.^  A  bill  of  lading  giv- 
ing "  privileges  of  lightering  and  reshipping "  mases  it 
the  duty  of  the  carrier  to  reship  during  the  voyage 
according  as  interest  or  convenience  may  aavise,^  but  the 
privilege  cannot  be  exercised  before  the  voyage  is  com- 
menced. ^  The  words  "privilege  of  reshippmg"  are 
intended  for  the  benefit  of  the  carrier,  but  do  not  limit  his 
responsibility.'^  The  words  ** personal  goods"  on  the 
margin,  do  not  exempt  the  shipper  from  freight,  nor  the 
earner  from  liability.^  A  special  contract  stamped  upon 
a  bill  of  lading  is  not  so  certain  and  specifio  as  is  required 
to  free  the  carrier  from  liability.  >  A  marginal  note  or 
figures  in  the  margin  is  not  a  part  of  the  contract.^ 

1  Brittan  v.  Bamahy,  21  How.  827. 

2  Dorrls  v.  Copelln,  5  Amer.  Law.  Beg.  N.  S.  4SZ;  Broadwell  v.  BnV 
ler,  6  McLean,  2»6:  Newb.  171 ;  Hatchett  v.  The  Compromise,  12  La.  Aiu 
789;  Stoigess  v.  The  Columbus,  23  Mo.  230. 

3  Dorrls  v.  Copelin,  5  Amer.  Law  Beg.  N.  S.  492 :  McGregor  v.  KQ- 

Sre,  6  Ohio,  358:  Dunsetli  v.  Wade,  2  Scam.  285;  Wllcoz  v.  Farmelee,  t 
nd.  610;  DalzeU  v.  The  Saxon,  10  Ia.  An.  280;  Whitesldea  v.  Bossell, 
8  Watts  AS.  44. 

4  Broadwell  v.  BnUer,  6  McLean,  296;  Newb.  175. 

5  The  Elvira  Harbeck,  2  Blatchf .  366. 

6  The  May  Qneen,  Newb.  464;  Bailroad  Co.  «.  Mkanf.  Co.  16  WalL 
330;  McMillan  v.  M.  S.  A  N.  L  B.  B.  Co.  16  Mich.  88. 

7  IT.  S.  V.  Kimball,  13  WalL  638;  The  Andover,  3  Btaitehf.  303.  See 
Cabbubb,  §  260. 

§  223.  XLcceptions  in.  —  Words  of  exception  in  an 
instrument  are  to  be  construed  most  strongly  against  the 
party  for  whose  benefit  they  are  introduced.^  ^*  Perils  of 
the  seas,"  **  dangers  of  the  seas,"  and  "  dangers  of  navi- 
gation" "incident  to  the  navigation  of  the  river,"  are 
convertible  terms.^  Where  the  bill  of  lading  provides 
for  stowage  on  deck,  and  excepts  "  the  perils  ot  the  seas," 
the  exception  is  to  be  construed  with  reference  to  the 
.particular  adventure  contemplated.^  The  term  *^  dangers 
of  the  seas"  must  be  understood  to  include  only  such 
losses  as  are  of  an  extraordinary  nature,  or  arise  from 
irresistible  force  or  some  overwhelming  power  which 
qannot  be  guarded  against  by  ordinary  exertions  of 
iiuman  skill  or  prudence;  *  so,  as  to  perils  of  navigation.' 
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"  Dangers  of  the  liTer"  signify  the  natural  accidents  in- 
cident to  that  naYigation.0  The  words  "dangers  of 
navigation"  will  excuse  from  loss  by  sudden  gusts  of 
wind?  and  by  collision,  where  no  blame  is  imputable  to 
his  own  vessel.8  Where  the  words  "  accidents  of  the 
sea "  are  used,  it  must  be  shown  that  the  accident  was 
not  caused  through  the  fault  of  the  owners  Common 
carriers  are  not  excused  from  all  unavoidable  accidents, 
but  such  only  as  arise  from  the  act  of  God,^^  and  this 
must  be  the  immediate  and  not  the  remote  cause  of  the 
lossyii-  and  without  any  act  or  omission  of  the  master  or 
crew;^  a  loss  which  might  be  avoided  by  foresight  and 
prudence  is  not  to  be  attributed  to  the  **  dangers  of 
the  seas."  The  loss  must  be  from  some  cause  above  the 
control  of  human  agencies.  ^  So,  a  necessary  jettison  is 
within  the  exception  of  dangers  of  the  seas,  ^^  but  if  caused 
by  unseaworthiness,  the  loss  is  not  within  the  exception;  ^ 
so,  a  jettison  rendered  necessarv  by  a  fault  or  breach  of 
contract  of  the  master  or  owner  is  not  a  peril  of  the  seas,^^ 
the  sea  peril  must  be  the  proximate  cause  of  the  loss.^^? 

1  Palmer  V.Warren  Ins.  Co.  1  Story,  364;  filackett  «.  Boyal  Ezcb. 
Assn.  Co.  2  Cromp.  &  J.  244. 

2  Baxter  v.Leland,  Abb.  Adm.  52,  848;  The  Reeslde,  2  Siim.067; 
Ffdrchild  V.  Slocum,  19  Wend.  329;  Aymar  o.  Afitor,  tf  Cow.  266;  The 
Wathan,  13  Opln.  Att.  Gen.  119. 

3  Lawrence  V.  Mintum,  17  How.  100. 

4  The  Beeside,  2  Sum.  571:  The  Rocket.  1 3iss.  354:  Elliott  o.  Bus- 
sell,  10  Johns.  1;  Anthony  v.  ^tna  Ins.  Co.  1  Abb.  U.  S.  846;  The  Pro- 
tector, 9  Wall.  687;  The  Niagara  v.  Cordes,  21  How.  7:  Dedekam  o. 
yo8e,3Blatchf.  44;  Clark  v.  Barnwell,  12  How.  272:  Holladay  v.  Ken- 
nard,  12  WaU.  259;  Railroad  Co.  o.  Reeves,  10  Wall.  176;  Dedekam  e. 
Yose,  3  Blatchf.  44;  McClures  v.  Hammond,  1  Bay,  99:  e.  C.  1  Amer. 
Dec.  598;  New  Jersey  S.  N.  Co.  v.  Merchants*  Bank,  6  How.  344;  Hnnt 
V.  Morris,  6  Mart.  676;  Dibble  v.  Morgan,  1  Woods,  411;  Whitesides  v. 
Russell,  8  Watts  &  S.  44. 

5  The  Portsmouth,  2  Blss.  58;  The  Niagara  v.  Cordes,  21  How.  7; 
Garrison  o.  Memphis  Ins.  Co.  19  How.  314;  The  Reeside,  2  Sum.  571; 
Jones  V.  Pitcher,  3  Stewt.  &  P.  135:  Johnson  v.  Friar,  4  Yerg.  48;  The 
Juniata  Paton,  1  Amer.  Law  Reg.  262;  The  Rocket,  1  Biss.  356. 

6  Williams  V.  Bnmson,  1  Murph.  417;  S.  C.  4  Amer.  Dec.  562;  Garri- 
son V.  Memphis  Ins.  Co.  19  How.  314;  Jones  v.  Pitcher,  3  Stewt.  A  P. 
135;  Johnson  v.  Friar,  4  Yerg.  48. 

7  Germanla  Ins.  Co.  v.  The  Lady  Pike,  8  Amer.  Law  Reg.  N.  S.  614; 
Williams  V.  Branson,  1  Murph.  417;  Amis  v.  Stephens,  1  Strange,  128. 

8  Badgely  v.  The  Juniata  Paton,  1  Amer.  Law  Reg.  262;  ClaMc «. 
Barnwell,  12  How.  272. 

9  The  Mollie  Mopler,  2  Ben.  505:  Bazin  v.  Richardson,  10  Law  Bep. 
N.  S.  129;  S.  C.  5  Amer.  Law  Rep.  459. 

10  Dibble  V.  Morgan,  1  Woods,  407;  Johnson  o.  Friar,  4  Yenr.  48: 
Whitesides  o.  Russell,  8  Watts  ^k  S.  44;  Zeuobia,  1  Abb.  Adm.  92. 

11  Klngv.  Shepherd,3 Story,356;  Elliottv. Russell,  10 Johns.  1:  Jones 
v.Pltcher.SStewt.  AP.  135;  Campbell  v.  Morse.  1  Harp.  (S.  C.)  468; 
Schieflellin  «.  Harvey,  6  Johns.  169. 


U 


205  BILL  OF  LADING.  "§  2M 

12  Dibble  «.  Morgan,  1  Woods,  4m ;  The  Zenobia,  1  Abb.  Adm.  80, 05. 

IS  Dtbble  «.  KOMan,  1  Woods,  407:  JOfanson  v.  Filar.  4  Terg.  48; 
Wbltesldes  v.  Boaeell,  8  Watts  A  6. 44;  The  Zenobia,  1  Abb.  Adm.  02. 

14  Tbe  MHwanikee  BeUe.S  Amer.  Law  Ti.  65;  OlUett  v.  finis,  11 OL; 
Gould  V.  Oliver,  4  Blng.  N.  C.  142;  Johnson  v.  Crane,  1  Kerr,  SSS. 

15  I>Qpont  V.  Taoiee,  19  How.  162 ;  Steel  v.  State  Une  S.  8.  Co.  a  App. 
Ciis.72. 

16  Lawraoee v.  Itbitiffn,  17  How.  100;  Oen.  ICo.  Ins.  Co.  •.  Sherwood, 
14  Ibid.  185. 

17  The  Portsmouth,  9  Wall.  684:  Lawrence  v,  Hhitom,  17  How.  100 : 
Klnffv.8heptierd,3  Story, 356;  Eulottv.  Russell,  10  Johns.  1;  Railroad 
Co.  V.  Reeves,  10  WalL  190;  Morrison  v.  Davis,  20  Pa.  St.  171.  See  Cab- 
BIBB,  S  282. 

§  -224.  What  not  within  exoeption.—A  loss  by  col- 
lision with  the  pier  of  a  bridp^e,  in  a  hi^h  wind,  is  not  a 
loss  from  the  ''dangers  of  navigation  *'  within  the  terms  of 
a  bill  of  lading ;  ^  nor  is  damage  done  to  cargo  by  stranding, 
on  attempting  to  come  up  a  bay  in  a  dense  fog,  not  being 
compelled  by  any  exigency  .^  The  breaking  open  of  casks 
of  liquor  to  lighten  the  vessel  run  aground  instead  of  cast- 
ing tnem  overboard,  under  the  circumstances  regarded  as 
a  peril  of  the  sea.*  Fault  by  defective  stowage  and  cooper- 
age not  a  peril  of  the  sea.^  Desertion  of  seamen  no  peril 
of  the  sea.^  Embezzlement  is  not  a  peril  of  the  sea ;  theft 
and  robbery  are  "perils"  only  where  it  is  piracy.*  Dep- 
redations committed  by  the  passengers  and  crew,  made 
necessary  bv  the  length  of  tne  voyage,  are  not  perils  of 
the  sea.'  Plundering  by  a  custom-house  officer  having 
charge  of  the  vessel  is  within  tbe  risks  assumed  by  the 
carrier  under  a  bill  of  lading.^  Dampness  or  sweating 
shown  to  be  the  ordinary  accompaniment  of  the  voyage, 
and  not  from  tempestuous  weather,  is  not  a  "  peril  of  the 
sea,"  ^  nor  damages  occasioned  by  vermin, ^<^  nor  by  mis- 
taking the  harbor  and  grounding,  ^^  nor  destruction  by 
fire,  when  originating  on  board, ^  nor  when  occurring  on 
wharf  after  goods  landed.^*  Injury  caused  by  water  com- 
ing in  through  the  deck  and  waterways,  not  within  the 
exception  of  oaogers  of  the  seas.^^  Explosion  of  a  boiler 
on  a  steam  vessefis  not  a  "  peril  of  navigation,"  ^^  nor  is 
a  bar  in  a  river.ii* 

1   TheMoUer,21WalL290. 

3  Tbe  Costa  Rica,  3  Sawy.  on. 

3  yaB8yckelv.TheTlftDmasEwlBg,Ciat>be,40ll. 

4  TbeKefwavk,lB!atchf.90S. 

Wi  The  fithel,  ft  Ben.  160 ;  Tbe  Oenttanuu,  Olcott,  110 ;  Tbe  Ensa,  a 
A«e,(Dav:>n6. 

•  King  V.  Shepherd,  3  Stdry,  i49. 

7  Tbe  Gold  Btet^,  BlatcM .  ft  R.  SOO;  Mofw  «.  fltae,  1  Y«tt;  191;  i 
Jobos.  17. 

Destt  S.  it  A.~18. 
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8  Schieffellno.  Hanre7»Anfh.N.P.76. 

9  Baxter  o.  Lelaod,  Abb.  Adm.  348;  Clark  v.  Barnwell,  13  How.  272. 

10  The  Mlletns,  6  Blatchf.  335;  Hazard  v.  The  New  England  Mat.  Ins. 
Co.  8  Pet.  fi57,  reversing  S.  C.  1  Sum.  218;  Genl.  Mut.  lus.  Co.  v.  Sher- 
wood, 14  How.  365;  Garrison  r.  Memphis  Ins.  Co.  19  How.  312;  Lavero- 
ni  o.  Drury ,  8  Ex.  106.  But  see  Westray  v.  The  Miletus,  2  Int.  Be  v.  Bee  6L 

11  The  Portsmouth,  9  WalL  682. 

12  Merrill  v.  Alrey,  3  Ware,  215;  S.  C.  2  Curt.  8:  Garrison  v.  Menmhls 
Ins.  Co.  19  How.  316;  Tuniey  v.  Wilson,  7  Yerg.  840;  New  Jersey  S.  N. 
Co.  V.  Merchants'  Bank,  6  How.  344;  Hale  v.  N.  J.  S.  N.  Co.  15  Conn.  539; 
Gilmore  v.  Canuan,  1  Smedes  &  Ml  279;  Singleton  v.  Hllliard,  1  Strob. 
£q.  203. 

13  Salmon  Falls  Manuf.  Co. «.  The  Tangier,  6  Am.  Law  Beg.  604;  S.C. 
11  Law  Bep.  N.  S.  6. 

14  The  Antolnetta,  3  Ben.  066;  Bearse  v.  Ropes,  I  Spraime,  331 ;  The 
Beeside,  2  Sum.  567;  Hewlett  v.  The  Antonetta  C.  15  Int.  Rev.  Bee.  115. 

15  The  Mohawk,  8  Wall.  162 ;  Bulkley  v.  .The  Nanmkeag  8.  C.  Co.  24 
How.  386;  1  CIi£C.322;  The  Edwin,  1  Sprague,477;  13  Law  Rep.  N.  S.  198. 

16  The  Ocean  Wave,  3  Biss.  310.  dlstingnLnhlng  Transportation  Co.  v. 
Downer,  11  WalL  129.   See  Carbiba,  §  250. 

§  225.  Exceptions,  "loss  by  breakage,  leakage, 

or  rust."— This  exception  means  from  ordinary  breakage 
or  leakage,^  and  not  from  loss  by  negligence.'-*  A  memo- 
randum, "  not  accountable  for  breakage,"  cannot  excuse 
negligence  or  want  of  skill  in  stowage.*  AVliere  the 
breakage  was  not  caused  by  the  manner  of  stowage,  the 
ship  was  held  not  liable.**  The  exemption,  **  not  account- 
able for  rust,"  does  not  exempt  from  responsibility  for 
damage  caused  by  improper  stowage.^  When  tlie  excep- 
tion, "not  accouiatablo  for  leakage,"  is  provided,  proof 
that  the  leakage  resulted  from  a  latent  detect  establ  ishes 
a  presumptive  excuse  for  non-delivery,  and  throws  the 
burden  of  proof  on  the  consignee  to  show  want  of  skill, 
diligence,  and  attention.o  The  exemption,  *'  from  average 
leakage,"  does  not  cover  leakage  from  negligence  in  stow- 
ing or  handling  the  cargo;  but  the  burden  or  proof  of  such 
negligence  is  on  the  shipper.''  The  printed  clause,  **  ship 
not  responsible  for  rust,  shrinkage,  or  leakage,"  changes 
the  general  rule  that  the  acknowledgment  of  the  receipt  of 
goods  *'  in  good  order  "  places  upon  the  carrier  the  burden 
of  proof  that  he  was  not  guilty  of  negligence  or  careless- 
ness. 8 

1  Ohrloff  V.  Briscall.  Law  Bep.  1  P.  C.  231. 

2  Hunnewell  v.  Taber,  2  Spn^Hie,  1 :  Phillips  v.  Clarke,  2  Com.  B.  N. 
8. 156;  Carey  v.  Atkins,  G  Ben.  662;  Nelson  v.  The  National  8.  8.  Co.  7 
Ben.  340. 

3  Tlie  David  and  Caroline,  5  Blatchf.  266:  Nelson  v.  The  National  6. 
8.  Co.  7  Ben.  340;  Carey  v.  Aticlns,  0  Ben.  562. 

.    4   The  Delhi,  4  Ben.  345 ;  Carey  v.  Atkins,  6  Ben.  562. 

6  Dedekam  v.  Yose,  3  Bhitchf.  44;  The  Invincible,  3  Sawy.  176. 
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6  The  Olben,  8  Ben.  148. 

7  The  Delhi,  4  Ben.  354:  Vanghan  o.  Casks  of  8henry,  7  Ben.  6W; 
I>edekam  v.  Vose,  3  Blatchf .  44 ;  The  Darid  and  Caroline,  ft  Blatchf .  266. 

8  The  Invincible,  1  Low.  227;  Czech  v.  Cteneral  S.  N.  Co.  Law  Rep.  3 
C.  P.  14 ;  New  Jersey  S.  N.  Co.  v.  Merchants'  Bk.  6  How.  384.  And  see 
Carribb,  S  254. 

§  226.  Title  to  property  under.— The  prima  facie 
legal  effect  of  a  bill  of  lading  is  to  vest  the  legal  title  to 
the  property  in  the  consignee,  unless  the  contrary  appears 
or  13  shown  by  extrinsic  evidence.^  Whoever  holds  the 
bill  of  lading  is  the  owner  of  the  goods,  and  their  subse- 
quent removal  will  not  affect  his  title. ''^  The  bill  of  lading:: 
and  the  invoice  are  the  ordinary  evidence  of  property,  buD 
they  may  be  controverted  as  to  their  authenticity  and 
their  truth.*  The  effect  of  a  consignment  of  goods  gener- 
ally is  to  vest  the  property  in  the  consignee,  but  if  a  bill 
of  lading  is  special,  the  property  vests  in  the  person  indi- 
cated.^ The  doctrine  that  the  title  passes  by  a  bill  of 
lading  does  not  prevail  in  prize  courts,  where  the  claim- 
ant's interest  is  only  a  debt,  although  supported  by  a 
lien.^  A  delivery  to  the  master  is  a  delivery  to  the  con- 
signee, but  this  delivery  may  be  absolute  or  qualified.  ^  It 
is  as  much  the  property  of  the  consignee,  and  delivered  to 
him  in  point  of  law  when  shipped  at  the  port  of  departure, 
as  when  unladen  at  the  port  of  discharge.  ?  As  soon  as- 
the  property  is  deposited  with  the  common  carrier,  who  i» 
the  bailee  for  the  purpose,  the  title  and  right  of  property 
vests  in  the  consignee. *  When  goods  have  been  set  apart 
in  the  bands  of  a  third  person,  who  has  undertaken  to  de- 
liver them  to  the  consignee,  and  the  latter  has  advanced 
or  accepted  upon  the  faith  of  such  arrangement,  a  special 
property  vests  in  the  consignee.^  To  produce  a  change  of 
property  from  the  shipper  to  the  consignee,  the  goods 
should  nave  been  sent  in  pursuance  of  some  contract  be- 
tween the  parties.  ^^  Where  the  consignee  has  ])aid  full 
value  for  goods  in  good  faith,  and  they  have  come  into 
his  x>ossession,  he  stands  in  tlie  light  of  a  purchaser. ^^ 
The  vendor,  in  making  the  contract  with  the  carrier,  acts 
as  agent  of  the  vendee, ^^  and  it  operates  as  a  constructive 
delivery  to  the  vendee.^s  The  master  is  the  agent  of  the 
owner,  and  possession  by  the  agent  is  possession  by  the 
owner.  1^  There  is  a  mixed  possession,  actual  possession 
in  the  carrier,  and  an  implied  possession  in  the  owner.^^ 

1  The  Sally  Magee,  3  Wall.  451 ;  Lawrence  v.  Mlntum.  17  How.  107 ; 
Griffith  V.  lugledew.G  Serg.  &  R.  42i);  Coleman  v.  Lambert,  5  Mees.  «& 
W.  6Ui;  Wright  v.  Suell,  5  Bam.  <&  Aid.  35U:  Chandler  v.  Spraguc,  & 
Met.  306;  The  Idaho,  5  Ben.  232;  UoUlOay  v.  IlamUton,  11  Wall.  505. 

2  The  Idaho,  11  Blatchf.  222;  BaUey  v.  Hudson  Biv.  B.  B.  Co.  49  N. 
y.  70. 
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7  Bnraham  t.  Winsor,  5  Law  Rep.  607 ;  Parker  v.  Byrnes,  1  Lov.  MO; 
Donath  v.  Broombead,  7  Pa.  St.  301 ;  Mottram  v.  Heyer,  6  Denlo,  €28. 
And  see  Barrett  v.  Goddard,  3  Mason,  107. 

8  Bumliam  v.  Winsor,  5  Law  Bep.  507;  Stubbs  v.  Lnnd,  7  Mass.  458; 
Newhall  V.  Vargas,  13  Me.  93;  Northey  v.  Field,  2  £sp.  613;  Felse  v. 
Wray,  3  East,  93. 

9  Lesassler  v.  The  Southwestern,  2  Woods,  35. 

10  Ex  parte  Flannagans,  12  Bank.  Beg.  239 ;  Bank  of  Ireland  v.  Ferry, 
Law  B.  7  £x.  14. 

11  National  Bank  of  Commerce  v.  Merchants'  Nat  Bank,  91 U.  S.  92. 

12  I«ee  V,  Bowen,  ft  Blss.  154. 

§  229.  TVhat  defeats  right  of  stoppage.— A  com- 
plete delivery  of  the  goods  prevents  a  stoppage  in  transit.  ^ 
After  assignment  of  a  bill  of  lading,  the  right  of  stoppage 
in  transit  is  lost.'^  The  effect  of  the  indorsement  of  the 
bill  of  lading  is  to  take  away  the  right.^  If  a  factor  sells 
the  goods  while  at  sea  to  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  the  right  of  the  principal  to  stop  the 
transit  is  defeated.-*  Where  the  seller  sold  on  four 
months'  credit  and  took  notes  for  the  price,  and  handed 
all  the  shipping  papers  to  the  buyer,  who  entered  the 
goods  and  warehoused  them  in  his  own  name,  the  right  of 
stoppage  is  lost;  ^  but  otherwise,  if  warelioused  subject  to 
the  orders  of  the  vendor.^  Where  a  vendee  of  goods  sella 
the  same  before  reaching  their  destination,  the  right  of 
stoppage  in  transitu  is  ended."^  If  goods  are  sent  to  a  for- 
warding merchant,  to  await,  in  his  hands,  the  instruc- 
tions of  the  purchaser  respecting  any  further  transit, 
their  transit  is  at  an  end  when  they  reach  such  for- 
warder. 8  If,  after  the  goods  are  ordered,  the  party  dies 
insolvent,  and  no  device  or  fraud  to  deceive  the  seller  was 
used,  and  the  goods  were  subsequently  sent,  and  are 
taken  possession  of  by  the  administrator  of  the  buyer,  the 
seller  cannot  reclaim  the  property.^ 

1  Barrett  v.  Goddard,  3  Mason,  107. 

2  Cnrrey  v.  Bonlstone,  2  Overt.  (Tenn.)  110:  Walter  v.  Boss,  2  Wash. 
C.  G.  287;  Dick  V.  Lumsden,  Peake,  189;  Appleby  v.  Pollock,  Abb.  oo 
Sh.  385;  Snee  v.  Prescott,  1  Atk.  245. 

3  Andenreid  v.  Bandall,  3  Cliff.  99;  Lesassier  v.  The  Sontilwesteixt 
2  Woods,  35;  Walter  v.  Boss,  2  Wash.  C.  G.  283. 

4  Walter  V.  Boss,  2  Wash.  G.G.  283. 

6  Parker  V.  Byrnes,  1  Low.  539;  Holllngsworth  tr.  Napier,  S  Gaines. 
182;  Foster  v.  Frampton,  6  Bam.  A  G.  107;  Garter  v.  WUlard,  19  Pick.  1: 
liottram  v.  Keyetf  ft  Denio,  629. 

6  In  re  Foot,  11  Blatchf .  532;  S.  G.  11  Bank.  Beff.  155;  Harris  «.  Hart 
6  I>Qer,  606;  S.  G.  17  N.  Y.  249. 

7  Southern  Express  Go.  v.  Dickson,  94  U.  S.  552 ;  Blanchard  «.  FaUre 
8  aray,  285;  Lee  v.  Khnball,  45  Me.  172. 

8  Biggs  V.  Barry,  2  Gort.  262 ;  Yalpy  v.  GUson,  4  Gora.  B.  837. 

9  Conyers  V.  Ennis,  2  Mason,  236. 
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pay  the  hire.^  The  maritime  law  considets  both  the  owner 
ana  the  master  as  carriers  of  the  cargo.^  The  owner  of  a 
general  ship  is  chargeable  with  the  responsibilities  of  a 
common  carrier.^  The  owners  of  a  steamboat  engaged  in 
carrying  passengers  and  merchandise  between  port  and 
port  are  respon8U>le  to  shippers  as  a  common  carrier.^  So 
the  owners  of  a  schooner  in.  the  carrying  trade  on  the 
lakes.*  80  freighters  for  hire  on  navigable  rivers  are  com- 
mon carriers.'^  It  is  not  necessary  that  the  goods  or  prop- 
erty should  be  entered  on  a  freight  list,  or  that  the  con- 
tract be  in  writing.^  Owners  as  carriers  of  the  results  of 
a  whaling  or  fishing  voyage  are  not  common  carriers,  and 
are  liable  only  as  bailees.  ^  There  is  no  difference  between 
carriers  by  laud  and  carriers  by  water;  each  incurs  the 
same  liabilities,  and  is  subject  to  the  same  duties,  i<>  and  is 
governed  by  the  same  rules  of  law.^^ 

1  The  Huntress.  2  Ware,  (Dar.)  82:  Dwlght  v.  Brewster,  I  Pick.  M| 
Citizens'  Bank  v.  Nantucket  8.  Go.  2  Story/la;  McOlures  «.  Hammond, 
1  Bay,  99;  S.  G.  1  Amer.  Dec.  698. 

2  The  Huntress,  2  Ware.  (Day.)  82;  Citizens'  Bank  «.  Nantacket  S« 
Co.  2  Story,  16;  Dwightv.  Brewster,  1  Pick.  50. 

3  Elliott  V.  Bossell,  10  Johns.  1 ;  Oakley  v.  Bnasell,  18  Mart  68. 

4  The  Gold  Hunter,  Blatchf.  A  H.  300. 

5  Boney  v.  The  Huntress,  4  Hunt's  Mer.  Ma^.  83;  Citizens'  Bank  f« 
Kaotncket  8.  Go.  2  Story,  1& 

6  Badgely  v.  The  Juniata  Patton,  1  Amer.  Law  Beg.  282. 

7  Williams  V.  Branson,  1  Murph.  417 ;  S.  G.  4  Amer.  Dec.  662. 

8  Citizens'  Bank  v.  Nantucket  S.  Go.  2  Story,  16. 


9  Joy  f>.  Allen,  2  Wood.  A  M.  815;  Brind  v.  Dale.  8  Car.  A  P.  207;  9 
loody  A  R.  80;  Ward  v.  Oreen.B  Cow.  173;  Beauchamp  v.  Powley.  I 
Moody  A  B.  88 :  Sbackleford  v.  Wilcox,  9  La.  83 ;  Tompkins  v.  Sut- 


marsh.  14  Sers.  a  B.  275:  Progers v.  Frasier,  2  Show.  171;  Caton  r.  Rum- 
ney,  18  Wend.  387 :  Robinson  v,  Dunmore,  2  Bos.  <&  P.  417;  Walter  v. 
Brewer,  11  SCass.  90:  Satterlee  v.  Groat,  I  wend.  272;  Allen  «.  Sewall,  2 
Wend.  $27  i  S.  G.  6  Ibid.  335;  Anonymous,  2  Show.  184;  Kingv.  Lenox. 
19  Johns.  236;  Hatchwell  v.  Cook, «  Taunt.  577 ;  1  Salk.  249. 

10  King  9.  Shepherd,  8  Story,  849;  Elliott  v.  Bossell,  10  Johns.  1 ;  Bax- 
ter V.  Leland,  Abb.  Adm.  359;  Maury  v.  Talmage,  2  McLean.  157. 

11  New  Jersey  S.  N.  Go.  v.  Merchants'  Bank,  6  How.  428 ;  Dale  v.  Hall, 
1  WUs.  281;  King  v.  Shepherd,  3  Btory,  849. 

§  231.  Responsibility  of  owners.— The  owners  are 
bound  by  the  contract  of  the  master  while  acting  within 
the  scope  of  his  authority.  ^  They  are  responsible  for  the 
abuse  of  trusty  by  willful  misconduct  and  by  want  of  care 
and  skill  of  the  master,^  and  by  his  misfeasance  or  non- 
feasance.' Misfeasance  and  non-feasance  are  gross  negli- 
gence, ai^d  create  a  liability  for  consequent  damage.^  If 
goods  are  lost  or  damaged  after  their  reception  ana  before 
their  delivery,  the  presumption  is  that  such  loss  or  dam- 
age was  oocasioned  by  default  of  the  carrier.^    The  vessel 
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is  liable  for  loss  of  soods  in  loading  from  a  warehoase,^  or 
for  loss  occasioned  by  delay  in  deliverv  occasioned  by  the 
fault  of  the  carrier,?  or  for  the  value  of  goods  delivered  to 
the  wrong  person,  even  by  mistake  or  imposition,  <*  or  for 
delivering  m  a  wrong  place  or  wrong  mode,  or  leaving 
them  un watched  or  unguarded,^  or  for  loss  by  stranding 
during  the  absence  of  the  crew.^<>  Where  no  account  of 
how  tne  goods  were  lost  was  given,  yet  the  vessel  was 
held  responsible.  1^  In  the  stowage  and  transportation  of 
goods  the  acts  of  the  master  are  binding  on  the  owners.^ 
The  vessel  is  liable  for  injury  or  damage  by  overloading 
pier  to  the  extent  of  the  injury  to  the  caigo  and  expenses 
incurred  in  its  recovery  .^«  The  owners  ofa  vessel  are  lia- 
ble to  the  owners  of  the  cargo  for  loss  by  a  barratrous 
wreck,  for  the  value  of  the  goods  lost,  the  injury  to  those 
saved,  and  for  money  paid  for  salvage.^^  A  vessel  is  lia- 
ble for  damage  caused  to  the  goods  of  one  shipper  by  those 
of  another,  although  the  goods  are  stowed  in  the  usual 
way,  if  the  goods  of  the  third  party  were  in  a  bad  condi- 
tion when  put  on  board. ^^  A  steamboat  enrolled  and  reg- 
istered as  a  coasting  vessel  is  liable  for  a  debt  contracted 
by  one  placed  in  possession  and  control  by  owner  and 
designated  as  master;  ^^  but  the  clerk  of  a  steamboat  has 
no  power  to  bind  the  boat  for  a  loan  of  money  without  the 
authority  of  the  master,  i^ 

1  The  Zenobla,  Abb.  Adm.  53;  The  Flash,  Id.  70;  Edwin  v.  The 
Kaumkeag  S.  G.  Co.  1  Cliff.  330;  The  Phcebe,  1  Ware,  263;  Nay  lor  v.  Bait- 
sell,  Taney,  GOjEllls  v.  Turner,  8  Term  Bep.  531;  Merchants' Uaiik  v. 
State  Bank,  10  Wall.  673 ;  Grant  v.  Norway,  10  Com.  B.  665 ;  2  Eiig.  L.  A  E. 
S37;  Coleman  v.  Riches,  16  Com.  B.  104;  23  £ng.  L.  &  £.  823;  Smith 
V.  The  Creole,  2  Wall.  Jr.  619;  Drlnkwater  v.  The  Spartan,  1  Ware,  149: 
The  Rebecca,  1  Ware,  188.  And  see  New  Jersey  S.  N.  Co.  v.  Merchants* 
Bank,  G  Uow.  430:  Roberts  v.  Dallas,  Bee,  23i):  Pendleton  v.  Franklin,  3 
Seld.  608:  The  Williams,  1  Brown  Adm.  224;  Tlie  Freeman  v.  Bucking- 
ham,  18  Iiow.  191 ;  WiiUer  v.  Brewer,  1 1  Mass.  99;  Joy  v.  Allen,  2  Wooo. 
ft  M.  318;  Nichols  t*.  De  Wolf,  1  R.  1. 277;  ISoncher  v.  Lawson,  Hardw. 
65;  The  Waldo,  2  Ware  (Dav.)  165;  Kemp  v.  Coughtry,  11  Johns.  107. 

2  Ralston  v.  The  State  Rights,  Crabbe,  46;  Resmolds  v.  Toppan,  15 
Mass.  370;  Deanv.  Ant^us,  Bee,63);  Fletcher  v.  Braddlck.  2  Bos.  A  P. 
N.R.  182;  The  Lady  Pike,  21  Wall.  16;  Tait  v.  Levi,  14  East,  481;  The 
Dundee,  1  Ilagg.  Adm.  103;  Beckman  v.  Shouse,  5  Bawle,  179. 

8  New  Jersey  8.  N.  Co.  v.  Merchants*  Bk.  6  How.  429;  Patapsco  Ins. 
Co.  V.  Coulter,  3  Peters,  222;  Dean  v.  Angus,  Bee,  669;  MandeYille  i;. 
Cookendorfer,  3  Granch  G.  C.  401;  Morse  v.  Slue,  1  Vent.  190, 238. 

4  New  Jersey  S.  N.  Co.  v.  Merchants*  Bk.  6  How.  429;  Tracy  v. 
Wood,  3  Mason,  135;  Bello.  Reed,  4  Blnn.  127;  Beckman  v.  Shouse.  ft 
Rawle,  170;  Smith  v.  Home,  8  Taunt.  144;  Sleat  v.  Fagg,  6  Barn.  A  Aid. 
342;  Birkottt;.  Wlllan,  2  Bam.  &  Aid.  353;  Beck  v.  Evans,  16  East,  244; 
Duff  r.  Budd,  3  Brod.  &  B.  183:  Wyld  v.  Plckford,  8  Mees.  A  W.  460: 
Owen  V.  Burnett,  2  Cromp.  &  M.  360. 

6   Choate  v.  Crownlnshield,  3  Cliff.  184. 

9  The  R.  a.  Winslow,  4  Bias.  IG;  De  Mott  o.  Laraway,  14  Wend.  22& 
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7  The  City  of  DabUn,  1  Ben.  53;  Wlbert  0.  N.  T.  and  E.  R.  R.  Co.  13 
N.  T.  245:  8. 0. 19  Barb.  36;  Wilson  9.  LancaBblre  and  Y.  B.  B.  Co.  ft 
Com.  B.  N.  8. 632. 

8  The  SanteOt  2  Ben.  5^  The  Eddy,  5  Wall.  481:  The  Hontreis,  t 
Ware,  (Day.)  82;  8mlth  v.  Home,  8  Taunt.  144;  N.  J.  8.  K.  Co.  v.  Mar- 
cbaots'  Bk.  6  How.  429. 

9  N.  J.  8.  N.  Co.  V.  Merchants'  Bk.  6  How.  429;  Smith  9.  Home»  8 
Taant.144. 

10  The  Sarah,  2  Sprague,  90. 

11  The  BeUona,  4  Ben.  503. 

12  The  Waldo,  2  Ware,  (Day.)  16L 

13  Kennedy  v.  Dodge,  1  Ben.  311 ;  Yose  v.  AUen,  3  Blatchf.  289. 

14  The  Wmtam  Tftber,  2  Ben.  329. 

15  The  Cheshire,  2  Spraffue.  80;  Lamb  v.  Parkmao,  1  Spragne,  S54| 
Baxter  v.  Leland,  Abb.  Adm.  348 ;  8.  C.  1  Blatchf.  526. 

16  Pendleton  V.  Franklin,  3  Seld.  508. 

17  McAllister  v.  The  Sam  Kirkman,  1  Bond,  369. 

§  232.  SeaworthinesB-^The  duty  of  the  owners,  aa 
carriers,  is  to  provide  a  seaworthy  vessel,  with  saitable 
officers  and  crew.  ^  A  warranty  of  seaworthiness  includes 
a  warranty  of  a  competent  master  and  crew,^  but  not  that 
an  insurance  company  will  be  willing  to  insure.^  Nor 
that  the  master  shall  possess  skill,  judgment,  and  cour- 
age in  an  extraordinary  degree.^  In  the  contract  of  af- 
freightment it  is  not  a  tacit  or  implied  condition  that 
she  is  seaworthy,  as  it  is  in  insurance.^  It  is  not  such 
that  it  will  defeat  the  right  to  freight,  if  the  vessel  should 
prove  seaworthy.*  The  fact  that  the  vessel  is  not  a  com- 
mon carrier  does  not  relieve  her  from  the  implied  war- 
ranty in  a  contract  of  affreightment  that  she  is  sound, 
staunch,  and  seaworthy. 7  it  is  the  duty  of  the  carrier  to 
know  the  condition  of  the  vessel  in  which  ho  proposes  to 
carry  goods. ^  Ho  is  bound  to  know  the  hazards  of  the 
business.^  To  be  seaworthy,  the  hull  should  be  so  tight, 
staunch,  and  strong  as  to  resist  the  ordinary  action  of  the 
sea  during  the  voyage,  without  loss  or  damage  to  cargo,  ^<) 
and  the  snip  must  be  furnished  with  proper  compasses. li 
Leakage  is  notice  of  unseaworthiness,  and  an  attempt  to 
proceea  on  the  voyage  renders  the  carrier  liable  for  loss  of 
cargo.  1^  The  cargo  means  the  goods  on  board  the  vessel, i« 
and  leaving  port  on  any  trade  or  business  is  a  departure 
in  respect  to  repairs  of  the  vessel.  ^^  Seaworthiness  is  to 
be  determined  dv  the  facts  in  each  particular  case.^^ 
That  a  vessel  sprmgs  a  leak  after  a  few  hours'  sail  is  no 
legal  presumption  of  unseaworthiness.^*  The  owner  is 
bouna  to  keep  the  vhsscI  sea  worth  v,  ^7  to  have  the  vessel 
in  a  state  of  repairs  at  every  port  where  she  may  be,  and 
he  is  liable  for  any  dam;ige  for  want  of  such  repairs^ 
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whether  tbe  defect  be  known  or  unknown  to  the  owners.^* 
It  is  a  nseful  and  proper  precaution  for  a  master  to  note 
a  protest  at  the  first  port  of  his  arrival  after  an  accident, 
but  not  an  indispensable  duty.^^  Where  it  was  possible 
to  reach  a  harbor  to  have  repairs  made,  the  caigo  is  not 
chargeable  for  the  expense  of  towage  in  case  of  injury  to 
the  rudder.20 

1  Tbe  Nkwara  o.  Gordes,  21  How.  7 ;  The  Plaoter,  2  Woods,  490 ;  B«w 
rels  of  Salt,  2^Diss.  319;  Lord  v.  Goodall  N.  A  P.  8.  S.  Go.  4  Sawy.  282. 

2  The  Ylncennes,  3  Ware,  171 ;  Bazln  v.  The  Steamship  Co.  S  WUL 
Jr.  229;  Brown  v.  Tbe  D.  S.  Ga^,  1  Woods,  401. 

3  Tbe  Vinceimes,  3  Ware,  171. 

4  Patten  r.  Darling,  I  GUfl.  283;  Lawrence  «.  Minton,  17  How.  IM. 

A  Forbes  o.Blee,  2  Brer.  363;  8.  G.  4  Amer.  Dec.  889.  AndseeWnson 
V.  Grlswold,  9  Blatcbf .  269 ;  Lyon  v.  Mells,  ft  East,  428.  See  ASYB,  S  202. 

6  Forbes  V.  Bice,  2  Brer.  333:  S.  C.4  Amer.  Dec  809;  Kellogg  «. 
Lacrosse  &c.  Packet  Go.  3  Biss.  496. 

7  Wilson  V.  Grlswold,  9  Blatcbf.  289;  Lyon  v.  Mells,  6  l&a&t,  4A;  Tha 
Planter,  2  Woods,  490;  Dui>oat  v.  Vance,  19  How.  162. 

8  The  Northern  Belle,  9  Wall.  828. 

9  Saltonstall  v.  Stockton,  Taney,  11. 

10  Dupont  V.  Vance,  19  How.  162;  Harmer  «.  Bell,  7  Mbore  P.  0. 287. 

11  Lord  V.  GoodaU  N.  &  P.  S.  Go.  4  Sawy.  292. 

12  Kellogg  V.  Lacrosse  Ac.  Packet  Go.  8  Blss.  498. 
II  Seamans  v.  Lorlng,  1  Mason,  127. 

14  Bockf  eller  v,  Thompson,  2  Sand.  398. 

18  The  Northern  Belle,  9  Wall.  526 ;  Sherwood  v.  Boggles,  2  Sand.  6& 

18  Sherwood  v.  Buggies,  2  Sand.  88. 

17  The  Gentleman,  Olcott,  116;  Patnam v.  Wood.  3  Mass.  481: 8  Amer. 
Dec.  179;  Mercantile  Ins.  Go.  v.  COappf  11  Pick.  86;  Kimball  v.  Tucker,  10 
Mass.  192. 

18  Putnam  v.  Wood,  8  Mass.  481  :S.  G.  8  Amer.  Dee.  179;  Werk  «. 
Leathers,  1  Woods,  273;  Wliitall  v.  The  William  Henry,  4  La.  it23;  L/ou 
r.  Mells,  8  East,  428;  The  Casco,  2  Ware  (Day.)  192. 

19  Hunt  V.  The  Gleveland.  Newb.  224:  S.  G.  6  McLean, 79;  Senat  «. 
Porter,  7  Term  Bep.  158;  The  Emma,  2  W.  Bob.  3^8. 

20  Barrels  of  Salt,  2  Blss.  319. 

§  233.  Advertiaing  sailing.~The  owner  of  the  vessel 
is  responsible  for  misrepresentation  in  thie  advertisement, 
as  to  the  character  of  the  vessel,  time  of  sailing,  Hud  pro- 
posed voyage.  ^  It  is  his  dut^  to  advertise  any  cimuge  in 
the  course  or  ultimate  destination  of  the  vessel.^  The 
ship-owners  are  bound  to  carry  the  goods  by  the  sliip 
which  was  advertised  to  sail,  unless  prevented  by  some 
event  beyond  their  control.^  Sliippers  are  not  bound  to 
seek  or  accept  any  other  mode  of  conveyance  than  that 
specified  in  the  bill  of  lading. ^  ^Vllere  the  carder  ctianges 
the  vessel  he  is  deemed  to  substitute  different  rislu,  and 
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is  eonaidared  as  insorinff  againBt  loss,  even  if  it  arose 
from  causes  excepted  in  the  bill  of  lading.^  If,  with- 
out any  legal  justification,  the  carrier  refuses  to  perforin 
the  voyage,  but  offers  to  return  the  goods,  and  the  offer  is 
not  accepted,  he  is  bound  to  make  compensation  only 
for  the  actual  damage  sustained.  <^ 

1  Tbe  Zenobla,  Abb.  Adm.  80;  Bunqnest  r.  IMtchell,  8  Esp.  64;  San- 
deiaon  v.  Busher,  4  Camp.  64,  note ;  Ms^lbaens  v.  Basher,  4  Gamp.  64 ; 
Freeman  V.  Baker,  6  Bam.  A  Aid.  797;  Cranston  v.  UfarabaU.  6  Bxch. 
395;  Glabolm  V.  Hays,  2  Man.  A  O.  2S1;  0111  ve  o.  Booker.  1  £xcb.  416; 
Cobb  V.  Howard,  3  Blatchf .  624;  Trott  v.  Wood,  1  OaU.  443. 

2  Peel «.  Price,  4  Camp.  243. 

3  Harrison  v.  Stewart,  Taney.  486;  Trott  v.  Wood,  1  QaSL  443;  Plant- 
amooT  V.  Staples,  1  Term  Bep.  6il. 

4  Harrison  V.  Stewart,  Ttoey,  489. 

6  Baastnv.  TlieBlcluffdson,  10LawBep.N.  S.128;  S.  C.6Amer.Lair 
&eg.4a9. 

6  Harrison  V.  Stewart,  Taney,  489b 

§  234.  KightB,  duties,  and  obligations  of  carriers. 

The  rijE^ts  and  obligations  of  carriers  depend  upon  the 
law  ofthe  place  where  the  contract  is  made,  or  where  it 
is  to  be  executed;  1  of  ships  navigating  the  lakes  must  be 
determined  by  the  rules  of  law  applicable  to  carriers  upon 
such  internal  waters.^  Common  carriers  are  bound  to 
receiTc  goods  for  carriage,^  and  are  entitled  to  the  exclu- 
siye  nse  of  their  vehicles.^  The  master  of  the  vessel  is 
bound  to  carry  goods  shipped  to  their  destination,  unless 
prevented  by  the  act  of  God  or  the  public  enemy,  the  act 
of  the  shipper,  or  one  of  the  excepted  perils.*  Where  a 
vessel  takes  a  cargo  late  in  the  season,  and  is  laid  up  by 
stress  of  weather,  it  is  her  duty  to  complete  the  voyage  in 
tl^  sxning.*  The  dutv  of  the  carrier  extends  to  all  that 
relates  to  loading,  sate  keeping  and  transportation,  and 
right  delivery,  and  for  all  these  the  vessel  is  liable. ? 
Evidence  of  usage  cannot  be  admitted  to  control  or  varv 
the  positive  stipulations  of  a  bill  of  lading,  or  to  substi- 
tute for  its  express  terms  an  implied  agreement  or  usage 
that  the  carrier  shall  not  be  bound  to  keep,  transport,  and 
deliver  the  goods  in  good  order  and  condition.^  The 
master  is  not,  in  general,  bound  to  transport  the  goods  on 
land,  but  his  contract  is  fulled  by  delivery  &om  his 
ship  at  the  proper  place  within  the  port.^  Where  a  broker 
contracted  to  nave  goods  shipped,  but  refused  to  ship 
them,  the  carrier  may  refuse  to  receive  them.io 

1  Nagrlorv.Baltiell,  Taney,  69. 

2  Tbe  Niagara  v.Cotdes,  21  How.  7. 

DSSTT  S.  A  JL—19. 
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3  Rosenfleld  v.  The  Express  Co.  1  Woods,  186;  Sheridui «.  The  New 
Quay  Co.  4  Com.  B.  N.  S.  618. 

4  The  D.  B.  ICarttai,  11  Blatchf.  235;  Jeneks  «.  Colemaa.  2  Snm.  221 ; 
BuTpress  V.  Clements,  4  SCaole  &  S.  306:  Fell  v.  Knight,  8  Mees.  ib  W. 
2®);  Commonwealth  v.  Power,  7  Met.  698. 

5  The  Maggie  Hammond,  0  Wall.  499.  qmestioning  The  Pactflo, 
Brown  A  L.  243.  And  see  The  Niagara  v.  Cordes.  21  How.  27;  Elliott «. 
Rossell,  10  Johns.  1:  New  Jersey  S.  N.  Co.  v.  Merchants'  Bk.  6  How. 428; 
Bank  of  Orange  Co.  v.  Brown,  3  Wend.  198;  Pendall  v.  Bench,  4  Mo- 
Lean.  299;  Buirltt  v.  Bench,  Ibid.  329. 

6  Moiray  v.  £tna  Ins.  Co.  4  Blss.  417.   See  anUt  S  209. 

7  Clark  v.  BamwelL  12  How.  272;  The  Lady  Pike,  21  Wall.  19:  Tlie 
Nlagarav.  Cordes,  21  How.  27;  King  v.  Shepherd,  3  Story.  349;  Lave- 
roniv. Drary, 8 East,  166;  The  Commander-in-Chief,  1  Wau. 61;  Clack 
V.  Barnwell,  12  How.  272;  Bichardson  o.  Winsor,  3  Cliff.  402. 

8  The  Delaware,  14  Wall.  606;  The  Beeside,  2  Sum.  967;  Oarrlson  v. 
Memphis  Ins.  Co.  19  How.  316. 

9  The  Boston  1  Low.  4^  Bourne  v.  Oatliffe.  S  Ibn.  A  O.  643;  7 
Ibid.  8.*^;  4  Bing^jr.  C.  314;  Humphreys  v.  Beed,  6  Whart.  439;  Hemp- 
hill V.  Chenie,  6  watts.  A  S.  62;  Ostrander  v.  Brown,  19  Johns.  S9l 

10  The  A.  Cheesehorough,  3  Blatchf.  309. 

§  235.  Obligations  reciprocaL— In  eyerr  contract 
of  affreightment,  whether  by  charter  party,  bill  of  lading, 
or  bv  parol,  the  obligations  are  mutual  and  reciprocal: 
the  snip  is  bound  to  the  merchandise  and  the  merchandise 
to  the  ship,^  for  the  due  performance  of  the  contract.^  A 
mutual  obligation  is  created  by  law,  even  if  not  stipulated 
in  the  contract  ;<  but  some  contract  of  affreightment  most 
have  been  miade,^  and  an  executory  contract  for  transpor- 
tation or  for  the  services  of  the  vessel  creates  no  lien.^By 
the  maritime  law,  the  vessel  is  bound  to  the  shipper  for 
the  performance  of  the  contract,^  for  the  safe  custody,  due 
transportation,  and  right  delivery  of  the  cargo,  ?  is  bound  in 
specie  for  the  fulfillment  of  the  contract  of  the  master, 
made  within  the  scope  of  his  authority;  ^  the  ship,  wiUi 
her  tackle  and  freight,  and  the  cargo,  are  respectively 
bound  by  the  covenants  of  the  charter  party.*  In  every 
contract  of  affreightment  the  ship  is  hypothecated  to  the 
shipper  for  any  damage  to  the  goods  from  insufficiency  of 
the  vessel,  or  the  fault  of  the  master  or  crew,^^  or  for 
cargo  lost  by  jettison,  ii  or  for  deficiency  in  cargo,i*  for 
value  of  goods  sold  by  the  master  for  necessaries  in  part 
consumed  by  the  crew  and  passengers,  ^  for  the  value  of 

floods,  notwithstanding  depredations.  ^^  The  vessel  is 
iable  in  rem  for  goods  laden  on  board  by  the  charterers.^ 
The  lien  of  the  shipper  attaches,  though  the  whole  vo3rage 
is  within  the  State.  ^^  The  lien  attaches  on  the  contract  of 
affreightment,  even  before  the  cargo  is  delivered  on 
board;  ^7  but  when  there  has  been  no  delivery  of  the 
goods  to  the  master,  the  contract  creates  no  lien.^»  Where 
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226;  The  WIlUwnaiidEmniellne.Blatclif.  A  H.06j  The  Packet,!  Misoii, 
255:  The  Gratitadlne,  8  C.  Bob.  240:  The  Leonlcus,  Olcott,  16;  Mataal 
S.  ins.  Co.  r.  The  Qeoige,  Olcott,  06. 

14  The  €k>ld  Hunter,  Blatchf .  &  H.  806;  Boss  «.  The  ActlTe,  2  Wash. 
C.  0.226;  Morse  v.  Slue,  1  Vent.  190;  Schieffelin  v,  Harrey,  6  Johns. 
170;  American  Ins.  Co.  v.  Coster,  3  Fadge,  323. 

15  The  Abeifoyle,  Abh.  Adm.  256;  The  Flash,  Ibid.  67;  The  Bebeeea. 

1  Ware,  188. 

16  Francis  v.  Harrison,  1  Sawy.  869;  The  Belfast,  7  WalL  624. 

1 7  The  Williams.  1  Brown  Adm.  219,  distinguishing  Grant  v.  Norway, 
10  Com.  B.  665,  and  disapproving  dicta  in  Vandewater  o.  Mills,  19  How. 
83,  And  see  The  Edwin,  1  Sprague,  484;  Salmon  Falls  Ifanuf.  Co.  v. 
The  Tangier,  11  Law  Bep.M.  S.  6.  Contra,  The  Flash,  Abb.  Adm.  70. 
See  ante,  sec.  218. 

18  The  Pauline,  1  Biss.  398,  distlnguishingHannav.  The  Carringtoii, 

2  West.  Law  Mon.  456.  And  see  The  B.  OTWlnslow,  4  Biss.  17 :  Vande- 
waterv.  MiUs,19How.  82;  S.  C.  McAll.  9;  The  Freeman  v.  Bucking- 
ham, 18  How.  182;  The  Joseph  Grant,  1  Biss.  193. 

19  The  Edwin,  1  Sprague,  482,  explaining  The  Flash,  Abb.  Adm.  70; 
Horewood  r.  Pollock,  1 M.  &  B.  743;  The  Tangier,  21  Law  Bep.  6. 

20  The  H.  B.  Foster,  3  Ware,  167:  The  Boston,  Blatchf.  dk  H.  809;  The 
Belfast,  7  WaU.  624;  The  Keokuk,!  Biss.  522. 

21  Edwards  v.  The  Stockton,  Crabbe,  582 ;  Cole  «.  Tbe  Atlantic* 
Crabbe,  444;  The  Bebecca,  1  Ware,  188. 

22  Bryans  v.  Nix,  4  Mees.  A  W.  775;  Nesmlth  «.  Dyeing  B.  A  0.  Co.  1 
Curt.  135;  Patten  v.  Thompson,  5  Maule  &  S.  350;  Gibson  v.  Stevens,  8 
How.  384;  Haille  v.  Smith,  1  Bos.  A  P.  563. 

§  236.  Duty  of  master  as  to  stowage.— The  duty 
of  the  master  extends  to  all  that  relates  to  loading  of  the 
cargo.  ^  He  is  bound  to  secure  the  careo  under  deck.' 
Goods  stowed  on  deck  are  at  his  risk.^  He  is  bound  to 
due  diligence  and  skill  in  the  stowage  and  staying  the 
cargo,  but  there  is  no  absolute  warranty  that  what  is  done 
shall  prove  sufficient.'*  Stowage  of  merchandise  on  the 
main  deck  of  a  propeller,  unusually  well  constructed  for 
the  purpose,  held  no  fault.  ^  It  is  culpable  negligence  in 
the  master  to  stow  goods  marked  "in  cabin  state-room" 
in  the  hold,  when  it  was  the  invariable  practice  to  stow 
them  in  the  cabin.<^  Though  parol  evidence  is  not  admis- 
sible to  show  an  agreement  for  stowage  on  deck,  yet  it 
may  be  admitted  to  show  a  supplemental  agreement  for  a 
particular  stowage  under  deck.''  The  master  is  bound  to 
stow  the  goods  in  reference  to  their  condition.  ^  It  is  the 
duty  of  the  master  to  see  that  the  goods  are  so  stowed 
that  the  different  goods  may  not  be  injured  by  each  other, 
or  by  the  motion  or  leakage  of  the  vessel,  unless  by  agree- 
ment that  service  is  to  be  performed  by  the  shipper  .*  In 
taking  on  coal  oil  and  paper  he  is  bound  to  use  especial 
care  In  stowage.  ^^    So  in  the  stowage  of  wheat  in  bags  and 
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kerosene.^1  So  in  stowaee  of  cotton. ^^  A  warranty  in  a 
ship's  policy,  "  not  to  load  more  than  her  registered  ton- 
nage," is  broken  by  carrying  an  excess  of  dannage.^ 

1  The  B.  O.  Wlnslow,  4  Blss.  13;  The  Lady  Tik;  21  WalL  15;  Lave- 
ronl  V.  Drory,  8  Ex.  166. 

2  The  Delaware,  14  Wall.  604 ;  The  Rebecca>il  Ware,  188;  The  Waldo, 
2  Ware  (Dav.)  161 ;  The  Niagara  v.  Cordes,  21  Wall.  7. 

3  The  Rebecca,  1  Ware,  188;  The  Paragon,  Ibid.  322;  The  Waldo,  2 
Ware  (Dav.)  161. 

4  Lawrence  V.  Mlntam,  17  How.  100;  Hephains «.  Blessel,  9  Wall. 
370;  8. 0. 1  Woolw.  225;  Fatten  v.  Magrath,  Kce,  162;  Dnttom  v.  Steam 
Tog  Express,  3  Cliff.  462. 

6   The  Neivtone,  6  Blatohf .  193. 

6  The  Star  of  Hope,  17  WalL  651. 

7  The  Star  of  Hope,  2  Sawv.  20;  Chonteanx  v.  Leech,  18  Pa.  St.  283: 
The  Delaware,  14  Wall.  606;  Barber  «.  Brace,  3  Conn.  9. 

8  The  David  and  Caroline,  6  Blatchf.  266. 

9  The  Delaware,  14  Wall.  602:  Alston  v.  Herring,  11  Exeh.  822:  Sah- 
deman  v.  Scurr,  Law  Bep.  2  Q.  B.  86;  The  Niagara  v.  Corded,  21  WaO.  7; 
Swainston  v.  Garrick,  2  Law  J.  N.  S.  255;  Anglo-African  Co. «.  Lamzed, 
Law  Bep.  G.  P.  229. 

10  The  Sabloncello,  7  Ben.  357 ;  Muddle  v.  Stride,  9  Car.  A  P.  380. 

11  Nettleton  v.  The  Fanny  Fosdlck,  4  Blatchf.  374;  S.  C.  18  How.  Pr. 
328. 

12  Brower  v.  The  Water  Witch,  19  How.  Pr.  241. 

13  Insurance  Go.  9.  Thwing,  13  WaU.  672. 

§  237.  Duties  and  obligations  of  shippers.^Ship- 
pers  undertake  not  to  deliver  for  carriage,  packages  of  a 
oangerous  nature  without  exi)ressly  giving  notice  that 
they  are  of  such  a  nature.^  It  is  the  duty  of  the  shipper 
to  notify  the  carrier  of  the  dangerous  qualities  of  a  pack* 
age.3  Carriers  are  not  required  to  know  and  not  entitled 
to  be  informed  as  to  the  contents  of  the  packages ;  ^  they 
are  not  bound  to  ask  the  contents  of  the  package.^  The 
want  of  greater  care  in  stowage  of  dangerous  packages  is 
not  a  fault.  ^ 

1  Pierce  9.  Winsor,  2  Cliff.  27:  Brass  v.  MaiUand,  6  Ellis  A  B.  470; 
Parrott  v.  Barney,  2  Abb.  U.  S.  222;  Farrant  v.  Barnes,  11  Com.  B.  553; 
Yaodewater  v.  Mills,  19  How.  82. 

2  The  Nitro-Gtycerine  Case,  15  Wall.  535;  Brass  v.  Blaltland,  6  Ellis 
A  B.  470;  Parrott  v.  Barney.  2  Abb.  U.  S.  222;  Pierce  v.  Wlnsor,  2  Cliff. 
18;  Farrant V.  Barnes,  11  Com.  B.  653.  See  Hutchinson  v.  Ouion,  3 
Com.  B.  N.  S.  149. 

3  Parrott  v.  Barney,  1  Sawy.  447;  S.  C.  2  Abb.  XT.  S.  221:  Nltro-Olyce- 
rlne  Case,  15  Wall.  535;  Crancn  v.  London  &  N.  W.  B.  Co.  14  Com.  B.  254; 
Brass  v.  Maitland,  6  EUis  &  B.  470. 

4  The  Nltro-Glycerine  Case,  15  Wall.  535;  Brass  v.  Maitland,  6  EUis 
A  B.  470. 

5  Parrott  v.  Barney,  2  Abb.  U.  S.  228;  Pierce  «.  Wlnsor,  2  Cliff  27. 


§  238  GABBIEBS.  222 

§  238b  Obligations  on  wreck  or  strandingd— -The 
oDligations,  duties,  and  liabilities  of  the  carriers  still  con- 
tinue, after  the  wreck  or  stranding  of  the  vessel  ;i  their 
duty  as  to  safe  custody,  due  transportation,  and  right  de- 
livery still  continues;^  they  are  bound  to  show  diligence, 
care,  and  skill  to  save  the  property  from  being  lost,^  and 
they  are  responsible  for  any  loss  which  human  skill  and 
prudence  could  prevent.*  Their  duty  is  not  ended  till 
the  goods  are  delivered  at  their  destination,  or  returned 
to  the  owner  or  kept  till  the*  owner  may  reclaim  them,  or 
till  they  are  disposed  of  according  to  law.*  The  duty  of 
the  master,  in  case  of  disaster,  is  to  forward  the  cargo  in 
another  vessel,  if  practicable,^  and  he  may  charge  for 
increased  freight  for  the  hire  of  the  vessel  so  procured.^ 
Where  a  vessel  is  driven  into  a  port  of  distress,  the  master 
is  bound  to  repair  her  or  procure  another  vessel,^  and 
forward  their  goods  to  their  destination;  and  if  on  the 
lakes,  a  land  carriage  may  be  resorted  to;  ^  and  if  he  fail 
to  do  so  he  is  not  entitled  to  freight.  ^<^  After  the  loss  of 
the  vessel  the  master  is  agent  to  tranship  freight  for  the 
merchant,!!  and  where  they  could  easily  have  been  con- 
sulted the  carrier  had  no  right  to  sell  the  cargo.  ^^  Where 
the  ship  is  abandoned  for  a  total  loss^  he  cannot  sell  and 
invest  the  proceeds  in  other  goods,  unless  justified  by 
necessity  or  high  expediency;  out  if  the  parties  receive 
the  property,  and  the  master  acts  without  fraud,  he  is 
entitled  to  a  reasonable  compensation  and  expenses.  ^^ 
Where  he  tranships  goods  and  takes  a  bill  of  lading 
deliverable  to  his  own  order,  and  on  arrival  they  are  not 
delivered  to  the  consignee  but  sold,  the  sale  is  invalid.  ^^ 

1  McAndrews  v.  Thatcher,  8  WaU.  369;  The  Niagara  v.  Cknrdes,  21 
How.  7;  Elliott  V.  Sossell,  10  Johns.  1;  Gopeland  r.  Secnrltv  Ins.  Co. 
Woolw.  283;  King  v.  Shepherd,  3  Story,  856;  Barclay  v.  CarcaUa  y 
Oana,  3  Doug.  389;  New  Jersey  S.  N.  Co.  v.  Merchants'  Bk.  6  How.  436; 
The  Lady  Pike,  21  WaU.  15;  The  Maggie  Hammond,  9  WalL  499;  Plant- 
amour  V.  Staples,  1  Term  Bep.  611. 

2  The  Maggie  Hammond,  9  WsdL  459;  Elliott  o.  Boasell,  10  Johns.  1; 
King  V.  Shepherd,  3  Story,  356. 

S  The  Niagara  v.  Cordes,  21  How.  27;  King  o.  Shepherd,  3  Story,  349; 
Elliott  V.  Bossell,  10  Johns.  1. 

4  McAndrews  v.  Thatcher.  8  Wall.  389|  King  v.  Shepherd,  8  Story, 
349;  The  Niagara  v.  Cordes,  21  How.  27;  EUiott «.  Rossell,  10  Johns.  1; 
The  Maggie  Hammond,  9  WalL  459. 

5  The  NiMnira  v.  Cordes,  21  How.  28;  King  «.  Shepherd,  8  Story,  349; 
New  Jersey  8.  N.  Co.  v.  Merchants'  Bk.  6  How.  436. 

6  The  Maggie  Hammond,  9  Wall.  435,  qnestionlng  The  Padflc, 
Brown  A  L.  243;  Cannan  v.  Meabom,  1  Bing.  243,465;  King  v.  Shepherd, 
3  Story,  349. 

7  The  Maggie  Hammond,  9  WaU.  455;  The  Niagara  v.  Cordes,  21 
How.  7. 
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8  Bork  V.  Norton,  2  McLean,  422. 

9  Boric  V.  Norton,  2  McLean,  422;  Searle  v.  Scovell,  4  JohnB.  Gh.  218. 

10  Bork V.Norton, 2 McLean, 422. 

11  Gopeland  v.  The  Phcenlx  Ins.  Co.  Woolw.  284:  Hunter  v.  Prlnseps, 
10  East,  378:  Shiptou  v.  Thornton,  9  AdoL  &  £.  314;  Jordan  «.  Warren 
Ins.  Ck>.l  Story,  342. 

12  The  Joflhna  Barker,  Abb.  Adm.  219;  Amory  v.  McQregor,  15 
Johns.  24;  Bracket  v.  McNalr,  14  Johns.  170. 

13  Lawrence  v.  New  Bedford  Com.  Ins.  Co.  2  Story,  471. 

14  Everett  v.  Saltus,  15  Wend.  474. 

§  239.  Duty  of  master  on  arrival— It  is  the  duty  of 
the  master,  before  placing:  the  vessel  in  a  berth,  to  ascer- 
tain whether  the  depth  of  water  is  sufficient.^  A  notice 
to  consignee  on  arrival  of  time  and  place  of  delivery,  or 
some  equivalent  to  notice,  is  necessary.^  The  publication 
of  the  cargo  list  in  a  newspaper  is  not  notice  to  consignee 
sufficient  to  discharge  the  owner  from  liability  under  the 
bill  of  lading.8  The  due  and  proper  separation  of  the 
goods  for  the  use  of  the  consignee  is  an  indispensable 

Srerequisite,  in  addition  to  notice  of  time  and  place  of 
elivery.*  Where  the  goods  arrive  partly  damaged  and 
partly  sound,  it  is  his  duty  to  separate  them  in  different 
lots,  if  required,  to  obtain  a  favorable  sale  at  auction.^ 
After  discharge  and  separation  of  consignments,  if  the 
consignee  refuse  to  receive  thegoods,  the  master  cannot 
leave  or  abandon  the  goods.  He  should  put  them  in  a 
place  of  safety,  to  avoid  further  liability.^  He  should 
store  them,  and  notify  the  consignee  or  owners  that  they 
are  stored  subject  to  the  lien  for  freight  and  charges,  to 
avoid  further  liability .^  He  should  store  them  with  some 
third  party,  subject  to  the  order  of  the  consignee  or  owner, 
on  payment  of  freight  and  charges.^  So,  if  the  consignee 
is  aosent,  goods  should  be  stored ;  ^  or  if  the  indorsee  of 
the  bill  of  lading  cannot  be  found,  he  should  retain  the 
goods  till  claimed,  or  store  them  prudently,  for  and  on 
account  of  their  owner. i<>  Where  the  consignee  had  given 
the  ship's  agent  instructions  not  to  store  the  goods  left  on 
the  wharf,  the  vessel  is  not  liable  for  damage  thereto,  if 
ordinary  care  was  used  to  preserve  them.^^  Where  he 
stored  goods  before  actual  tender  to  the  consignee,  and 
they  fen  in  value,  the  consignee  is  entitled  to  reimburse- 
ment for  the  loss.  12  Where  notice  was  not  given  to  the 
consignee,  proof  of  the  carrier's  custom  to  store  them 
would  not  relieve  from  liability  without  special  agree- 
ment, i*  Where  the  bill  of  lading  shows  that  the  voyage 
named  is  but  part  of  a  longer  transit,  the  master  is  pre- 
sumed to  have  contracted  in  reference  to  the  course  of 
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trade  as  to  forwarding  cargo,  ^^  and  if  an  obstacle  should 
intervene,  he  should  wait  and  notify  the  consignee,  so  as 
to  receive  instructions. i*  Where  the  master  is  not  able 
to  effect  a  sale  of  the  cargo  as  to  orders,  he  may  leave  it 
to  be  disposed  of  in  the  future.  ^^ 

1  Nelson  V.  The  PhcBnlx  Chem.  Works,  7  Ben.  37. 

2  The  Fevtona,  2  Cart.  26;  Salmon  Falls  M.  Co.  v.  The  Tangier.  1 
Cliff.  401 ;  The  Grafton,  Olcott,  4ti;  Gibson  v.  Culyer,  17  Wend.  SKB;  Os- 
trander  v.  Brown,  15  Johns.  39;  Price  v.  Powell,  3  N.  T.  322;  GatUffe  v. 
Bourne,  4  Blng.  K.  C.  314;  Chickerlnff  v.  Fowler,  4  Pick.  371:  Merwin  v. 
Butler,  17  Conn.  138;  The  Ben  Adams,  2  Ben.  449;  Ma«;lUv.Potter,3 
Johns.  37. 

3  Gamana  v.  British  and  S.  P.  Co.  6  Ben.  517. 

4  The  Santee,  2  Ben.  524 ;  Partridge  v.  The  Ben.  Adams.  2  Ben.  446: 
The  Eddy,  5  Wall.  481;  Exparte  FA8ton,95V.8.  75;  The  Middlesex,  11 
LawBep.N.  S.  14. 

5  The  Columbus,  Abb.  Adm.  37, 97. 

6  Bichardson  v.  Goddard,  23  How.  28;  Vose  v.  Allen,  3  Blatchf.  289; 
The  Grafton,  Olcott.4.9:  Ostrander  «.  Brown,  15  Johns.  89;  Chlckerlngr 
V.  Fowler,  4  Pick.  371:  The  Eddy,  5  Wall.  481;  Kohn  v.  Packard.  3  La. 
224;  The  Tangier.  3  Wall,  119:  Price  v.  PoweU,  3  N.  Y.322:  GatUflev. 
Bourne,  4  Bi£^.  (N.  C.)  314;  Miller  v.  Steam  Nav.  Co.  13  Barn.  361. 

7  The  Eddy,  5  Wall.  495;  Bichardson  v.  Goddard,  23  How.  28:  Hyde 
V.  Trent  aud  M.  Nav.  Co.  5  Tenn  Kep.  389;  Brlttan  v.  Bamaby,  21  How. 
527;  The  Defiance,  6  Ben.  162;  The  Santee,  7  Blatchf.  186. 

8  Fox  V.  Holt,  4  Ben.  301,  note;  Atlantic  and  P.  G.  Co. «.  The  Robert 
Center,  U.  8.  Dlst.  Ct.  not  reported;  The  Convoys,  Wheat,  3  WaU.  225; 

Arthur  v.  The  Cassius,  2  Story,  81. 

9  The  Harriman,  9  Wall.  171 ;  Fisk  v.  Newton,  1  Denio,  45. 

10  The  Thames,  14  WaU.  96;  S.  C.  7  Blatchf.  226;  3  Ben.  279;  The  Pey- 
tona,  2  Curt.  21. 

11  Ellsworth  V.  The  Wild  Hunter,  2  Woods,  315. 

12  House  0.  Lexington,  2  N.  Y.  Leg.  Obs.  4. 

13  The  Convoys,  Wheat,  3  Wall.  225. 

14  The  Convoys,  Wheat,  3  Wall.  225. 

15  Day  V.  Noble,  2  Pick.  615;  Lawler  «.  Keaqnick,  1  Johns.  Gas.  74. 

§  240.  Discharge  of  cargo.— Discharge  imports  unlad- 
ing, not  delivery.!  The  master  must  discharge  the  cargo 
with  proper  care  and  skill.^  The  vessel  is  bound  to  deliver 
her  cargo  at  a  proper  place;  that  is,  at  aplace  proper  for 
the  amount  which  is  to  be  landed.*  Where  the  master 
binds  himself  to  deliver  at  a  place  specified,  he  must  do  so, 
although  the  consignee  refuses  to  receive  them.  He  must 
land  and  store  them,  and  not  carry  them  to  another  port 
for  sale.*  Carriers  are  excused  from  the  delivery  of^the 
cargo  at  the  speciiied  port  by  the  interposition  of  sanitarv 
or  prohibitory  laws,  risks  which  fall  on  the  shipper.*  A 
recital  in  the  contract  of  affreightment  that  the  vessel  is 
bound  to  a  certain  wharf  is  a  contract  to  deliver  at  that 
particular  wharf,  and  the  vessel  has  not  arrived  till  she 
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reaches  that  wharf  .>  The  cargo  may  be  landed  at  the 
usual  wharf.  He  is  not  required  to  transport  it  to  the 
storehouses  of  the  merchant,^  but  the  owner  of  the  whole 
cargo  may  order  the  discharge  at  any  suitable  place  with- 
in the  port.^  In  the  absence  of  usage,  when  there  are  two 
or  more  wharves  equally  convenient  to  the  carrier,  he  is 
bound  to  deliver  at  the  one  most  convenient  to  the  ship- 
per or  charterer.^  The  owners  of  the  vessel  take  the  risk 
of  the  weather  during  unlading,  and  the  consignee  takes 
the  risks  of  the  roads  and  means  of  transportation  from 
the  dock.io 

1  The  Kimball,  3  Wall.  i3;  Certain  Logs  of  Mahogany.  2  Sum.  689: 
Sears  v.  Bags  of  Linseed,  1  Cliff.  68;  Certain  Logs  of  JlIahogaDy,  2 
Bum.  589. 

2  Yose  V.  AHen,  3  Blatchf .  289. 

3  Kennedy  v.  The  William  £.  Dodge,  1  Ben.  315;  The  M^Jestio,  S 
Blatchf .  287 ;  Yose  v.  Allen,  3  Blatchf  .^J9. 

4  Arthur  V.  The  Cassias,  2  Story,  81. 

5  Bradstreet  v.  Heran,  Abb.  Adm.  209;  Morgan  v.  Ins.  Co.  of  K.  A.  4 
Ball.  445. 

6  Cain  V,  Gailield,  1  Low.  483;  Higglns  v.  U.  S.  M.  S.  S.  Co.  3  Blatchf. 


7  Salmon  Falls  Manuf .  Co.  v.  The  Tangier,  1  Cliff.  396;  The  Peytona* 
2  Cart.  21;  Richardson  v.  Goddard,  23  How.  28. 

8  The  Boston,  1  Low.  465.  And  see  Chlckering  v.  Fowler,  4  Pick.  STL 

9  The  Boston,  1  Low.  466;  The  E.  H.  Fittler,  1  Low.  114. 
10   The  Grafton,  Olcott,  43;  S.  C.  1  Blatchf.  173. 

§  241.  Duty  of  consignee  on  arrival.— It  is  the  duty 
of  the  consi^ee  to  be  present  and  receive  the  goods  as 
discharged  from  the  vessel,^  but  the  master  must  show 
that  the  cargo  is  in  good  order.^  The  consignee  and  mas- 
ter are  expected  to  co-operate,  and  the  delinquent  party 
must  abide  the  consequence. ^  The  consignee  is  bound  to 
take  the  goods  at  the  vessel's  side,^  to  receive  the  goods 
out  of  the  ship  or  on  the  wharf. ^  In  case  of  a  nakea  con- 
signment, there  may  be  a  further  obligation  to  secure  the 
property  after  it  is  unladen.®  He  may  arrange  with  the 
owners  of  the  vessel  or  the  consignors  of  the  cargo  as  to 
the  time  and  manner  of  delivering,  ^  but  he  is  l^und  to 
remove  the  cargo  as  fast  as  delivered.^  The  assi^ee  of 
the  bill  of  lading  has  no  right  to  demand  the  delivery  of 
tiie  cargo  without  paying  the  freight,  but  he  may  have  it 
diflchaii^^ 

1  The  Tangier,  S  Ware,  116;  Goold  v.  Chapin,  10  Barb.  612;  20  N.  T 
280. 

2  Gexmanla  Ins.  Co. «.  Lacrosse,  3  Biss.  501. 

a  Salmon  Falls  Maanf.  Co.  v.  The  Tangier,  1  Cliff.  401;  Brltton  «. 
Baraaby,  21  How.  027. 
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4  The  Grafton,  Olcott,  43 ;  Spra^ae  v.  West,  Abb.  Adm.  548. 

5  Dibble  V.  Morgan,  1  Woods,  408;  The  Orafton,  Olcott,  4S. 

6  The  Grafton,  Olcott,  43;  S.  C.  Abb.  Adm.  SS3,  note. 

7  The  Grafton,  Olcott,  43;  S.  0.1  Blatchf.  17). 

8  The  Grafton,  Olcott,  43;  S.  0. 1  Blatchf.  173. 

9  The  Treasurer,  1  Spragne,  473. 

§  242.  Delivery  of  cargo.— A  delivery  implying  mu- 
tual and  concurrent  acts  of  carrier  and  consignee  is 
equivalent  to  tender  and  acceptance.^  An  offer  of  the 
consignee  to  give  security  to  pav  freight,  "if  legally  lia- 
ble," IS  not  a  sufficient  tender  oi  security .2  When  a  car- 
rier has  given  a  bill  of  lading,  or  other  instrument  sub- 
stantially equivalent  thereto,  he  may  require  a  surrender, 
or  a  reasonaole  indemnity  against  claims  thereon,  before 
delivering  the  freight.^  Where  the  carrier  has  no  notice 
of  the  ownership  of  the  property  other  than  that  relied 
from  the  relation  of  consignor  and  consignee,  any  suffi- 
cient delivery  to  the  consignee  is  good  against  the  con- 
signor.4  Where  the  shipper  obtained  the  goods  by  fraud, 
a  delivery  to  the  real  owner  is  valid.s  The  carrier  cannot 
dispute  the  title  of  the  shipper,  except  when  the  true 
owner  has  compelled  a  delivery  by  judicial  proceedings, 
or  where  the  shipper  obtained  the  goods  by  fraud,  and  not 
then  while  he  actually  retains  their  possession.^  He  can- 
not, of  his  own  motion,  set  up  title  in  another  as  a  reason 
for  not  delivering  the  goods  to  the  shipper  or  his  con- 
signee. ?  If  he  assumes  the  burden  of  proving  another  to 
be  the  true  owner,  and  to  show  that  he  nas  made  delivery 
to  such  owner,  he  should  be  discharged  of  his  contract  to 
deliver  to  the  assumed  owner.s  Where  goods  are  at- 
tached in  the  hands  of  a  carrier,  he  is  justified  in  retaining 
them  pending  the  attachment  proceedings.^  He  may 
refuse  to  deliver  them  under  an  agreement  with  the 
sheriff  that  they  should  be  returned-^**  A  master  is  not 
bound  to  deliver  to  a  transient  person  who  has  no  place 
of  business.  11  Where  the  master  refused  to  deliver  goods 
the  shipper  may  replevy  or  bring  trover  for  them.  ^ 

1  The  Grafton,  Olcott,  47 ;  Ostraader  o.  Brown,  15  Johns.  39. 

2  Fox  V.Holt,  36  Conn.  558. 

3  Howard  v.  Sheppard,  9  Com.  B.  297. 

4  Southern  Express  Co.  v.  Dickson,  94  XJ.  S.  551:  Sweet  v.  Bamey,  23 
N.  T.  325;  London  &  N.  W.  B.  Co.  v.  Bartlett,  7  N.  H.  400;  Mitchell  «. 
£de,  11  AdoL  &  £.  888;  Foster  v.  Frampton,  6  Bam.  &  G.  107. 

5  Hentz  V.  The  Idaho,  14  Int.  Bev.  Bee.  134;  S.  0. 11  Blatchf.  218:  5 
Ben.  285;  Bates  v.  Stanton,  1  Daer,  79;  Sheridan  v*  The  New  Quay  Go. 
4Com.B.N.S.618. 

6  Bosenfleld  v.  The  Express  Co.  1  Woods,  131. 
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7  Bo8enfleld«.  The  Express  Co.  1  Woods,  135;  Bllyen  v,  Hndson 
Biyer  B.  B.  Co.  88  N.  Y.  403;  Barker  v.  Dement,  9  Gill,  7;  Edson  •• 
Weston,  7  Cow.  278. 

8  The  Idaho,  11  Blatchf.  220:  Bogers  v.  Weir,  34  N.  Y.  463;  Bllyen  v. 
Hudson  Biver  B.  B.  Co.  36  N.  Y.  403;  Bassett  v.  Spofford,  45  N.  Y.  887: 
Sheridan  9.  The  New  Quay  Co.  4  Com.  B.  N.  S.  618;  Flnlay  v.  Liyerpool 
A  Q.  W.  8.  S.  Co.  23  Law  T.  261. 

9  StOes  V.  Dayls,  1  Black,  101.  And  see  The  Mary  Ann  Qnost. 
Olcott,  496. 

10  The  Lord,  Chase  Dec.  627. 

11  ICayell  v.  Porter,  2  Johns.  Gas.  871. 

12  Portland  Bank  v.  Stabbs,  6  Mass.  422;  8.  C.  4  Amer.  Dec.  151. 

§  243.  Bffect  of  custom  and  usage.— The  delivery 
of  goods  at  the  port  of  destination  is  governed  by  the 
particular  usages  of  trade;  ^  so  as  to  time  and  mode.^  A 
custom  at  a  port  of  delivery  becomes  part  of  the  contract.* 
If  there  be  no  particular  custom  the  general  usage  of 
commerce  applies.^  The  usages  of  commerce  require  the 
consignee  to  receive  the  goods  out  of  the  ship,  or  on  the 
whan,  the  carrier  giving  due  and  reasonable  notice  of 
arrival  to  the  consignee.^  A  usage  of  wharfingers  to 
accept  goods  is  not  a  good  and  valid  usage.^  Where  there 
is  an  established  custom  to  deliver  at  the  wharf,  with 
notice  to  owner  of  time  and  place  of  unloading,  it  is  suffi- 
cient.7  The  master  of  a  general  ship  may  proceed  to  any 
whaif  subject  to  special  usages  in  different  ports.  ^  When 
|;oods  did  not  accompany  the  invoice,  they  are  looked  for 
m  the  next  packet.^ 

1  Blossom  V.  8mlth,  3  Blatchf.  316:  Gibson  v.  8teyenB,  S  McLean, 
6A3;  Chaplin  v.  Bogers,  1  East,  192:  Atkinson  v.  Maling,  2  Term.  Bei». 
462;  Hig^ns  v.  U.  8.  M.  8.  8.  Co.  3  Blatchf .  282. 

2  HIgglna  «.  17. 8.  M.  8. 8.  Co.  3  Blatchf.  282. 

S  The  Oloyer,  1  Brown  Adm.  166;  Bichardaon  v.  Goddard,  23  How. 
28. 

4  Bichardson  v,  Gk>ddard,  23  How.  28:  Gibson  v.  8tByens,  3  McLeaii» 
863;  Chaplin  V.  B^rs,  1  East,  192;  Atkinson  v.  Maling,  2  Term  Bep. 
462. 

5  Bichardson  v.  Goddard,  23  How.  28;  The  Peytona,  2  Cnrt.  2L 

6  The  IClddlesex,  11  Law  Bep.  N.  8. 14. 

7  The  Grafton,  Olcott.  43;  8.  C.  Abb.  Adm.  662,  note;  Ostrander  «• 
Brown,  15  Johns.  89;  Konn  v.  Packard,  3  La.  224. 

8  The  K  H.  Flttler,  1  Low.  114. 

9  Low  V.  Andrews,  1  8tory,  43;  Brjrans  «.  Mix,  4  Mees.  A  W.  775. 

§  244.  Sufficiency  of  delivery.— The  delivery  con- 
templated by  the  bill  of  lading  is  a  transfer  of  the  prop- 
erty to  the  power  and  possession  of  the  consiffnee.^  The 
goods  are  regarded  as  delivered,  so  far  as  the  carrier's 
responsibility  is  concerned,  vrhen  they  are  deposited  on 
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5  Salmon  FaDs  Munif .  Go.  9.  Tbe  Tugieor,  1  Cltt .  nt. 

6  The  Tangier.  8  Ware,  118 :  Cope  v.  Cordova,  1  Bawle,  SOI;  Tlie  Boa- 
ton,  1  Low.  4/B&:  The  £.  U.  FitUer,  1  Low.  115;  Norway  Plains  Co.  v. 
Boston  AM.  B.  B.  Co.  1  Gray,  271;  Hyde  v.  Trent.  A  H.  Nav.  Co.  6 
Term  Bep.  809:  Goold  «.  Chapin,  10  Barb.  612:  Price  v.  Powell,  8  N.  T. 
322;  Miller  V.  Steam  Nay.  Co.  13  Barb.  861;  Gatllflev.  Bourne,  4  BUig. 
(N.  C.)  814. 

7  TheSantee,7Blatchf.l86. 

8  Ellsworth  9.  The  Wild  Hnnter,  2  Woods,  8U. 

9  Ctonnanla  Ins.  Co.  v.  Lacrosse,  3  Blss.  501. 

10  The  Orafton,  Olcott,  53:  Cope  v.  Cordova,  1  Bawle,  203;  Gibson  v. 
Cnlver,  17  Wend.  805:  Syedes  v.  Hay,  4  Term  Bep.  260;  Oatllfle  v. 
Bourne,  4  Blng  N.  C.  314. 

11  The  ]S.  H.  Flttler,  1  Low.  115;  Ostrander  v.  Brown,  15  Johns.  89;  28 
How.  28;  Gatlifle  v.  Bourne,  4  Bing.  N.  C.  314;  3  Man.  ft  G.  643;  7  Ibid. 
850;  TheBoston2lLow.465;  Humphreys^. Beed,6 Whart.435:  Hemp> 
hillo.  Chenie,  6  Watts  A  S.  62:  Chickerlng  v.  Fowler,  4  Pick.  871;  Sd- 
mon  FaUs  Mannf .  Co.  v.  The  Tangier,  11  Law  Bep.  K.  S.  6;  WardweU 
V.  Nourlllyan,  2  £sp.  693;  The  Boston,  1  Low.  466. 

12  The  Martha,  Blatchf .  A  H.  162:  Dutton  v.  Solomonson,  3  Bos.  ft  P. 
582;  Dawes  v.  Peck,  8  Term  Bep.  330. 

13  Ex  parte  Easton,  05  U.  S.  75. 

§  245.  Time  of  delivery.— A  deliyery  to  be  effectual 
should  not  only  be  at  the  proper  placid,  usually  the  wharf, 
but  at  the  proper  time.^  where  there  is  no  express  stipu- 
lation as  to  the  time  of  unloading,  an  implied  promise  only 
arises  to  discharge  in  the  usual  and  customary  time.^  The 
master  is  entitled  to  a  reasonable  time  to  find  out  the 
amount  of  freight  due,  yet  he  has  no  authority  meantime 
to  store  the  goods  at  the  expense  of  the  owners.^  Con- 
signees are  entitled  to  a  reasonable  time  to  ascertain 
whether  the  goods  correspond  with  the  description  given 
in  shipping  documents.^  What  shall  constitute  a  reason- 
able time  lor  delivery  depends  on  tbe  peculiar  circum- 
stances of  the  case.*  There  is  no  general  usage  in  com- 
mercial law  which  forbids  the  unlading  of  a  vessel  and 
the  tender  of  freight  on  a  day  set  apart  for  a  church  feast, 
fast,  or  holiday,^  in  the  absence  of  any  local  statute^  or 
usage.B  Masters  are  not  bound  to  suspend  their  work  dis- 
charging during  the  several  hours  when  those  to  whom 
goo^  are  delivered  go  to  their  meals>  An  offer  by  the 
carrier  to  deliver  all  the  goods  within  a  reasonable  time 
and  in  proper  business  hours,  at  whatever  place  the  owner 
or  shipper  may  direct,  discharges  the  earner. "  The  ves- 
sel is  not  bound  to  land  an  entire  shipment  in  one  day; 
and  if  the  consignee  disregards  a  notice  that  it  will  be 
landed  on  different  days,  and  is  not  present  to  receive  the 
goods,  and  has  not  secured  the  f  reignt  nor  made  arrange- 
ments for  pro  rata  payment,  the  master  may  store  the 
goods  at  the  risk  and  expense  of  the  consignee.  ^ 
DSSTT  S.  A  A.— ]to« 
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1  Bichardscuiv.  Ooddard,2SBow.28. 

2  The  GloTer.  1  Brown  Adm.  168:  The  Haiy  B.  TMMr,  1  Ben.  IW; 
Philadelphia  A  &.  B.  B.  Co. «.  Northam,  2  Ben.  1;  BiumflBter  v.  HMg- 
son,  2  Gamp.  488. 

3  The  Diadem,  4  Ben.  247. 

4  Bradstreet  v,  Heran,  Abb.  Adm.  209 ;  The  Mary  Washington,  Ghaee 
Dec.  125:  The  Idaho, 93  U.  S. fl75;  The  Santee, 7  Blatchf .  186;  The Bddy, 
6WalL481. 

5  Broadwen  v.  Bntler,  6  McLean,  296;  S.  C.  Newb.  171. 

6  BichardBon  v.  Ooddard,  23  How.  28;  Pierson  v.  Bichardaon,  1  OUff. 
JS6;  Salmon  Falls  Manuf.  Co.  v.  The  Tangier,  1  Cliff.  396. 

7  Pierson  V.  Blchardson,  1  Cliff.  388. 

8  Sahnon  Falls  Mannf  .  Co. «.  The  Tangier,  1  Cllfl.  396. 

9  Salmon  Falls  Mannf.  Co.  v.  The  Tangier,  1  GUfC  S96b 

10  The  Bichmond,  1  Biss.  49. 

11  Brittanv.Bamab7,21How.827. 

§  246.  Demurrage.— Demurrage  is  onlv  an  extended 
freight  or  reward  to  tne  vessel  in  compensation  of  the  earn- 
ings she  is  improperly  caused  to  lose.^  Every  improper 
detention  may  be  considered  a  demurrage,  and  compensar 
tion  in  that  name  be  obtained  for  it,^  for  onnecessarv  de- 
tention in  loading^  and  unloading,^  in  the  absence  of  any 
contract.^  Where  the  charterer  placed  the  cargo  in  the 
hands  of  a  third  party  for  sale,  such  third  partv  was  held 
liable,  under  Ms  agreement  to  put  himself  in  the  place  of 
the  charterer,  for  demurrage  specified  in  the  charter  party, 
and  additional  delay  in  losSing  and  unloading.  *  Lay  days 
begin  to  run  on  the  arrival  of  the  vessel  at  the  entrance  of 
her  dock  or  other  place  of  discharge,  and  not  when  she  has 
merely  reached  tne  iK)rt  of  delivery.  ^  Where  notice  of 
arrival  was  given  to  the  consignee,  the  " lay  days"  b^in 
to  run  after  the  time  specified  in  the  bill  of  lading. ^  un- 
der the  terms  '*  dispatch  in  discharging,"  the  vessel  is  not 
obliged  to  await  her  turn  in  respect  of  other  vessels,  but 
is  entitled  to  demurrage  for  delav  in  discharging.^  The 
consignee  cannot  alter  the  terms  bv  evidence  of  usage.^^ 
When  no  **lay  days'*  are  provided,  the  consignee  is  not 
liable  for  delays  occurring  without  his  fault,^^  as  when 
they  use  reasonable  diligence  to  procure  the  means  of  un- 
loading,^ or  when  causes  supervene  over  which  he  had 
no  control,  as  when  several  vessels  arrive  together:  ^s  but 
where  the  consignee  is  in  fault  the  claim  may  be  en- 
forced, ^^  as  where  the  carrier  was  compelled  to  wait  by 
reason  of  the  berth  at  the  wharf  being  occupied,  and  for 
lack  of  teams  to  take  the  cargo  away.^^  where  the  bill 
of  lading  makes  no  mention  of  **  lay  days,"  evidence  of 
an  oral  contract  is  inadmissible. ^    The  lien  for  demnr- 
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rage  is  waived  by  delivery  of  the  oazgo  and  receipt  of 
freight. ^7  The  owner  having  abandon^  his  lien  on  the 
cargo  for  demurrage,  cannot  maintain  an  action  for  dam- 
ages against  the  shippers,  who  were  merely  agents.^^  The 
master  cannot  refuse  to  si^  a  draft  on  the  consignees,  in 
pursuance  of  stipulations  m  charter  party,  on  the  ground 
that  demurrage  is  due.^^ 

1   Spragae  v.  West,  Abb.  Adm.  554. 

3  The  Apollon,  9  Wheat.  362;  Spn^rae  v.  West,  Abb.  Adm.  648;  The 
John,  2  Hagg.  Adm.  317;  Horn  v.  Bensusan,  9  Car.  A  P.  709. 

3  Spragaev.  West,  Abb.  Adm.  548;  The  ApoBon,  9  Wheat.  882;  6 
N.J.  Leg.  Obs.  303;  Horn  v.  Bensusan,  9  Car.  &  P.  709;  The  John,  2 
Hagg.  Aom.  317;  Tons  of  Guano,  6  Ben.  533. 

4  Spragne  v.  West,  Abb,  Adm.  648:  The  ApoUon,  9  Wheat.  382;  Horn 
V.  Bensusan,  9  Car.  A  P.  709;  The  John,  2  Hagg.  Adm.  317;  Donaldson 
V.  McDowell,  1  Holmes,  290. 

5  Horn  v.  Bensusan,  9  Car.  &  P.  709. 

6  Cain  o.  Garfield,  1  Low.  484 ;  Kell  v.  Anderson,  10  Mees.  A  W.  494; 
Parker  «.  Winslow,  7  Ellis  &  B.  942. 

7  Benson  v.  Hippius,  4  Blng.  455. 

8  Choate  «.  Meredith,  1  Holmes,  500. 

9  Keen  v.  Audenried,  15  Int.  Bey.  Bee.  91. 

10  Philadelphia  Ac.  B.  B.  Co.  v.  Northam,  2  Ben.  1. 

11  The  Glover,  1  Brown  Adm.  166;  BandaU  «.  Lynch,  12  Eaat,  179;  & 
C.  2  Camp.  352. 

12  Coombs  «.  Nolan,  7  Ben.  301. 

13  Fulton  «.  Blake,  6  Biss.  371. 

14  Donaldson  v.  McDowell,  1  Holmes,  290. 

15  Davis  V.  Wallace, 3  Cllfl.  123;  Higglns  v.  U.  S.  M. S. S. Co. 8  BlatchL 
282. 

16  Higglns  V.  V.  S.  M.  S.  S.  Co.  3  Blatchf.  282. 

17  Winslow  V.  Barrels  of  Salt,  1  Biss.  469. 

18  Stafford  9.  Watson,  1  Biss.  437. 

19  Bejniolds  r.  The  Joseph,  2  Hughes,  68. 

§  247.  Demurrage,  when  not  allowed.  —  Where 
the  charter  party  stipulated  for  payment  of  demurrage, 
"  provided  such  detention  should  happen  by  default  *'  of 
the  charterer,  no  demurrage  can  be  recovered  for  a  deten^ 
tion  caused  by  reason  of  the  weather,  i  A  stipulation  for 
demurrage  after  a  certain  time  from  arrival,  and  no  notice 
thereof,  does  not  include  detention  through  the  negligence 
of  the  master.^  The  carrier  is  not  entitled  to  demurrage 
for  delay  where,  on  finding  he  could  not  discharge  for 
several  days,  he  proceeded  to  a  neighboring  port  and 
there  discharged. 8  Where  the  orders  of  the  consignee 
were  beyond  the  scope  of  his  authority,  and  delay  was  oc- 
casioned thereby,  the  charterers  are  not  liable  for  demurr- 
age.^   Where  the  delay  was  not  caused  by  any  default  on 
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the  part  of  the  charterer  and  under  his  contract,  it  cannot 
be  charged  to  him.^  'Wliere  it  did  not  appear  that  any 
lesal  claim  existed  for  demurrage  by  the  vessel  chartered, 
a  barge  employed  to  deliver  was  not  liable  for  delay  in 
making  such  delivery.^  The  consignee  cannot  be  made 
liable  for  demurrage  where  there  is  in  the  charter  party 
or  bill  of  lading  no  express  stipulation  in  respect  to  it, 
or  to  lay  days,  without  nis  faults  The  lien  for  demurrage 
is  lost  by  delivery  of  cargo  and  receipt  of  freight.^ 

1  Tbe  Mary  £.  Tabfii*,  1  Ben.  105;  Towle  v.  Kettell,  5  Cosh.  18. 

2  Hall «.  Eastwick,  1  Low.  456. 

3  Strong  V.  CarrlngtoL,  2  Amer.  Law  Bep.  N.  S.  287,  afELrmed;  Ibid. 
900,  note. 

4  Hooe  V.  Orovennan,  1  Cranch,  214. 

5  The  Mary  E.  Taber,  1  Ben.  106 ;  Spragae  v.  West,  Abb.  Adm.  548. 

6  TheWUkesborreC.  4kLCo.5Ben.  482. 

7  The  Glover,  1  Brown  Adm.  168;  Sprs^nio  v*  West,  Abb.  Adm.  553; 
Robertson  v.  Bethoue,  3  Johns.  342;  Burmester  v.  Biodgson,  2  Camp. 

488. 

8  Winslow  V,  Barrels  of  Salt,  1  Blss.  459. 

§  248.  Liability  of  carriers.— A  common  carrier  has 
two  distinct  liabilities—  one  for  losses  by  accident  or  mis- 
take, where  he  is  liable  as  insurer;  the  other  for  losses  by 
default  or  negligence,  where  he  is  answerable  as  an  ordi- 
nary bailee.i  Carriers,  whether  consignees  or  not,  are  all 
equally  liable: 2  and  whether  common  carriers  or  not,  are 
all  equally  liaole  under  a  bill  of  lading.^  So  members  of 
a  corporation  are  equally  liable.*  The  liability  of  the  car- 
rier commences  when  the  goods  are  delivered  to  him  for 
transportation,^  and  is  not  ended  until  the  cargo  is  safely 
delivered  at  tbe  port  of  destination ;  ^  and  in  case  of  con- 
tinuous routes,  until  delivered  to  second  carrier,''  nor  un- 
til the  liability  of  the  succeeding  carrier  has  attached. ^ 
It  is  not  released  by  a  delivery  of  part  of  the  cargo. ^  The 
liability  of  the  owner  as  carrier  is  terminated  upon  the  to- 
tal destruction  of  the  vessel  and  cargo  by  a  peril  excepted 
in  the  bill  of  lading.  1®  The  liability  of  the  ship  as  carrier 
continues  till  the  expiration  of  a  reasonable  time  after  the 
goods  are  deposited  on  the  wharf,  ^^  for  damages  arising 
irom  negligence  of  ship's  agent  in  taking  care  of  them  ac- 
cording to  special  usages  or  customs.!^  The  customs  of 
trade  are  to  be  regarded  in  determining  whether  a  cause 
for  injury  arises  from  excepted  perils  or  from  those  dan- 
gers for  which  carriers  are  liable. ^^  The  shipment  of  goods 
creates  an  obligation  maritime  in  its  character,  which  may 
be  enforced  in  rem  against  the  vessel,  i* 
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1  BaQroad  Go.  v.  Lockwood.  17  Wall.  968;  Dorr  «.  New  Jersey  8.  N. 
Co.  11 N.  T.  485;  S.  G.  4  Sand.  136. 

2  The  Commander  in  Chief,  1  Wall.  51. 

3  The  Commander  in  Chief,  1  Wall.  51;  Clark  v.  Barnwell,  12  How. 

272. 

4  Hatch  V.  Bmroughs,  1  Woods,  443 ;  Allen  «.  Bewail,  8  Wend.  335;  S. 
0. 2  Ibid.  827. 

5  Pratt  V.  Railroad  Co.  95  U.  S.  43;  Rogers  v.  Wheeler,  52  K.  T.  262; 
Grosvenor  v.  N.  T.  Cent.  R.  R.  Co.  59  N.  T.  84. 

6  King  V,  Shepherd,  3  Story,  300 ;  Flantamour  v.  Staples,  1  Term 
Rep.  611. 

7  Railroad  Go.  v.  Hannf .  Go.  16  Wall.  827 ;  Michigan  R.  R.  Co.  o.  Hale, 
6  Mich.  243;  Mills  v.  Mich.  Cent.  R.  R.  Co.  45  N.  Y.  622. 

8  Pratt  V.  R.  R.  Go.  95  IT.  8. 43:  Ransom  o.  Holland,  58  K.  Y.  611 ;  O'- 
Nefl  V,  N.  Y.  Cent.  R.  R.  Co.  60  N.  Y.  138. 

9  Sears  v.  Bags  of  Linseed,  1  Cliff.  66. 

10  Wattson  v.  Marks,  2  Amer.  Law  Reg.  157;  N.  J.  S.  N.  Co.  v.  Mer- 
chants' Bank,  6  How.  435;  The  Rebecca,  1  ware,  188. 

11  The  St.  Laurent,  7  Ben.  7. 

12  The  Tybee,  1  Woods,  858. 

13  Baxter  v.  Leland,  Abb.  Adm.  348;  Trott  v.  Wood,  1  OalL  443;  Gor- 
don V.  Little,  8  Serg.  &  R.  533. 

14  Knox  V.  The  Ninetta,  Crabbe,  538;  The  George,  1  Sum.  151;  Per- 
kins V.  Hill,  2  Wood  &  M.  166;  Cock  v.  Taylor,  13  East,  399;  Small  v. 
Moates,  9  Bing.  574.    And  see  ante,  §  235. 

§  249.  As  bailee.— Carriers  of  the  results  of  a  whaling 
voyage  are  liable,  as  depositaries,  for  only  ordinary  dili- 
gence.^ The  owners,  as  carriers,  are  liable  for  the  loss  of 
the  cargo  by  theft,  embezzlement,  sale,  or  destruction  of 
the  cargo  by  the  master  or  crew,  or  by  a  third  person,^ 
althougn  ordinary  diligence  was  exercised,^  and  though 
guilty  of  neither  fraud  nor  fault.*  Where  the  goods  were 
embezzled  by  the  crew,  the  damages  were  their  net  value, 
deducting  freight  and  other  charges.^  Carriers  are  liable 
for  the  actual  value  of  goods  withheld  or  lost,  without 
legal  excuse,  computed  at  the  time  when  the  goods  might 
have  been  delivered  at  the  port  of  destination^  They  are 
liable  for  material  consumed  by  the  crew,?  and  for  prop- 
erty taken  and  sold  by  the  master.^  The  owners  are  lia- 
ble for  the  loss  of  bank-bills,  gold,  etc.,  when  they  hold 
themselves  out  as  carriers  of  such  for  hire.^  They  are  lia- 
ble if  the  master  is  authorized  to  receive  them  as  their 
agent,  and  he  has  been  guilty  of  gross  negligence ;  lo  but 
when  the  carriage  of  money  was  a  personal  perquisite  of 
the  master,  they  are  not  liable  as  common  carriers;  ^^  not 
are  they  liable  for  the  loss  of  a  package  delivered  to  the 
purser,  who  received  it  as  bailee  ;12  nor  for  the  loss  of  a 
package  of  great  value,  surreptitiously  introduced  to  avoid 
payment  for  its  transportation;  ^^  nor  where  gold  coin  was 
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surreptitiously  introduced;  i*  but  if  they  knew  the  con- 
tents, and  accepted  only  a  rate  chargeable  for  ordinary 
baggage,  they  would  be  liable.  ^^  where  a  party  conceals 
from  tne  carrier  the  value  of  a  package,  he  cannot  recover 
its  full  value  in  case  of  loss.i^  The  recovery  can  only  be 
to  the  usual  value  of  common  merchandise  of  such  bulk.^' 
It  is  sufficient  to  charge  the  carrier  as  to  the  value  of  a 
package,  if  it  be  inserted  in  the  bill  of  lading. ^^  The 
measure  of  damages  for  the  loss  of  coin  is  its  value  in  the 
port  of  delivery,  with  interest,  to  be  estimated  in  the 
currency  of  the  country,  i® 

1  J079.  AIlen»2  Wood.  A  M.  316:  Eaton  9.  Bnmner,  13  Wend.  387; 
Satterlee  v.  Groat,  1  Wend.  272:  Allen  v.  SewaU,  2  Wend.  327;  S.  G.  6 
Ibid.  335:  Walter  v.  Brewer,  11  Mass.  99;  ShacUeford  v.  Wilcox,  9  La. 
33:  Ward  v.  Green,  6  Cowen,  173;  Tompkins  v.  Saltmarsh,  14  Sersr.  A  B. 
275;  Anonymous,  2  Show.  184:  Progerso.  Frasier,  2  Show.  171;  Sobin- 
8on  V.  Dunmore,  2  Bos.  A  P.  417;  Beauchamp  v,  Powley,  1  Moody  A  B. 
38:  Brind  v.  Dale,  8  Car.  &  P.  207;  2  Moody  &  B. 80;  Baxter  v.  Bodman, 

3  Pick.  435. 

2  n.  S.  V.  Morffan,  1  How.  162;  King  v.  Shepherd,  3  Story,  3.%:  U.  S. 
V.  Burroughs,  3  McLean,  405:  Jordan  v.  Wliite.  4  La.  N.  8. 335;  Elliott 
V.  BosseUL  10  Johns.  1:  Smith  v.  Shepherd,  Abb.  on  Sh.  252:  Sprowl  v. 
Klllar,  4  Stew.  A  P.  382:  Watklnson  v.  Laughton,8  Johns.  213;  Williams 
V.  Branson,  1  Murph.  417;  Dale  v.  Hall,  1  Wils.  281:  Gibbon  v.  Paynton, 

4  Burr.  2298;  Trent  Kav.  v.  Wood,  3  Esp.  127:  Schieffelin  v.  Harvey,  9 
Johns.  170;  S.  G.  5  Amer.  Dec.  206;  Morse  v.  Slue,  1  Vent.  190.  And  see 
Bev.  Stats,  sec.  4283. 

3  Joy  V.  Allen.  2  Wood.  <ft  M.  314;  Trent  A  M.  Nav.  Co.  v.  Wood,  4 
Doug.  287;  S.  G.  2  Esp.  127;  Orange  Go.  Bk.  v.  Brown,  9  Wend.  85. 

4  King  V.  Shepherd,  3  Story,  356;  Morse  v.  Slue.  1  Vent.  190,  238; 
Barclay  v.  Gurculla  y  Gana,  3  Doug.  389;  Trent  A  M.  Kav.  Go. «.  Wood, 
4  D»ug.  287;  S.  C.  2  Esp.  127. 

6  The  Boston,  1  Low.  469:  Watkinson  v.  Laughton,  8  Johns.  213: 
GUIlngham  v.  Dempsey,  12  Serg.  A  B.  183;  Arthur  v.  The  Cassius,  2 
Story,  81;  The  Joshua  Barker,  Abb.  Adm.  220;  Nourse  v.  Snow,  6  Me. 
206. 

6  The  Joshua  Barker.  Abb.  Adm.  220;  House  *.  Lexington,  2  N.  T. 
Leg.  Obs.  4;  Arthur  v.  The  Cassius,  2  Story,  81. 

7  The  Gold  Hunter,  Blatchf.  ft  H.  308;  Watkinson  v.  Langhton,  8 
Johns.  213;  Morse  v.  Slue,  1  Vent.  190, 238. 

8  The  Boston,  Blatchf.  ft  H.  830;  The  Packet,  8  Mason,  236;  The 
American  Ins.  Co.  v.  Coster,  3  Paige,  323;  Bulgin  v.  The  Bainbow,  Bee, 
116;  The  Leonldas,  Olcott,  16;  Mutual  Safe.  Ins.  Go.  v.  The  George,  Ol- 
GOtt,  96;  The  Hoffnung,  6  G.  Bob.  383. 

9  Citizens'  Bk.  r.  Nantucket  S.  Co.  2  Story,  47,  explaining  Boucher  «. 
Lawson,  Hardw.  85;  D wight  v.  Brewster,  1  Pick.  50. 

10  Citizens'  Bk.  v.  Nantucket  S.  Co.  2  Storsr.  48;  Philadelphia  ft  B.  B. 
B.  Go.  V.  Derby,  14  How.  468.  And  compare  The  New  World  v.  King,  16 
How.  469.  ^^ 

11  Citizens'  Bk.  v.  Nantucket  S.  Co.  2  Story,  49;  Allen  «.  Bewail,  2 
Wend.  327 ;  8.  G.  6  Ibid.  325:  Edwards  v.  Sherrett,  1  East,  604.  And  see 
Sheldon  v.  Bobinson,  7  N.  H.  157. 

12  Suarez  v.  The  George  Washington,  1  Woods,  96. 

13  Hellman  V.  Holladay,  1  Woolw.  365. 
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S  The  Zenobla,  Abb.  Adm.  80;  Tlie  Roeside,  2  Sam.  971 ;  WlQlams  «. 
Grant,  1  Conn.  487:  Whitealdes  v.  Bussell,  8  Watts  &  S.  44;  McArthorv. 
Sears,  21  Wend.  190. 

4  The  Gentleman,  Olcott,  110:  Speyer  v.  The  Mary  Belle  Boberts,  2 
Sawy.  6;  Clark  v.  Barnwell,  13  How.  272;  The  Juniata  Paton,  1  Biss.  17; 
The  Protector,  9  Wall.  687:  The  Niagara  v.  Cordes,  21  How.  7:  Muddle 
V.  Stride,  9  Car.  &  P.  380;  Hide  &  Trent.  Nav.  Co.  v.  Wood,  3  Esp.  127. 

5  Hooper  v.  Bathbone,  Taney,  519. 

6  The  Keokuk:,  1  BLss.  634:  King  v.  Shepherd.  3  Story,  349;  Alrey  «. 
Merrill,  2  Curt  8;  Bearse  v.  Bopes,  1  Sprainie,  331;  The  Gibers,  3  Ben. 
ISO;  Hunt  v.  Cleveland,  6  McLean,  70.  AnuT compare  Lamb  v,  Parkman, 
1  Spra^e,  343;  The  Columbo,  2  Blatchf.  621. 

7  Clark  v.  Barnwell,  12  How.  272;  Hunt  v.  The  Cleveland,  1  Newb. 
221 ;  6  McLean,  76;  The  David  and  Caroline,  6  Blatchf.  266;  Transporta* 
tion  Co.  V.  Downer,  11  Wall.  129;  Dedekam  «.  Vose,  8  Blatchf.  44: 
Speyer  V.  The  Mary  Belle  Roberts,  2  Sawy.  4;  Clark  v.  Barnwell,  12 
How.  272;  Turner  v.  The  Black  Warrior,  1  McAlL  181;  Lamb  v.  Park- 
man,  1  Sprague,  343. 

8  Garrison  r.  Memphis  Ins.  Co.  19  How.  316;  Singleton  v.  HUUard,  1 
Strob.203;  Hall  v.  The  Railroad  Cos.  13  WalL  372:  Rockingham  Mut. 
Li.  and  F.  Ins.  Co.  v.  Bosher,  39  Me.  263;  N.  J.  S.  N.  Co.  v.  Merchants' 
Bk.  6  How.  425;  Hale  v.  N.  J.  S.  N.  Co.  15  Conn.  639;  Gilmore  v.  Car* 
luan,  1  Smedes  A  M.  279:  The  City  of  Norwich,  3  Ben.  679:  Holllster  v. 
Nowlen,  19  Wen(L  234:  Hunt  v.  Morris,  6  Mart.  La.  676;  Miles  v.  Cattle, 
6  BinfT.  419t  Lyon  v.  Mells,  6  How.  419j  Grille  «.  Genl.  Iron  Screw  Co. 
Law  Rep.  1  C.  P.  600. 

9  N.  J.  S.  N.  Co.  V.  Merchants'  Bank,  6  How.  425;  King  v.  Shepherd, 
3  Story,  349:  Elliott  v.  Bossell,  10  Johns.  1 :  Patapsco  Ins.  Co.  v.  Coulter, 
3  Peters,  2^;  Toulmin  v.  Anderson,  1  Taunt.  227,  385;  McArthur  v. 
Sears,  21  Wend.  19;  Hyde  v.  Trent  &  M.  Nav.  Co.  5  Term  Rep.  389. 

10   Robinson  v.  Merch.  Dlsp.  T.  Co.  45  Iowa,  470. 

§  251.  Wlien  commences.— The  reception  of  goods 
by  the  master  or  his  authorized  agent  binds  the  vessel  for 
their  safe  carriage  and  delivery.^  The  acceptance  is  com« 
vle^  when  the  property  comes  into  his  possession  with 
his  assent,  3  but  a  master  is  not  authorized  to  accept  a 
cargo  on  behalf  of  the  owner  short  of  the  port  of  delivery.* 
The  mere  putting  of  goods  on  the  deck,  without  delivery 
to  some  one  on  board,  is  not  sufficient;  *  but  if  the  carrier 
afterward  receive  the  freight,  it  is  a  ratification  of  the 
shipment.  6  If  a  common  carrier  agrees  that  property  in- 
tended for  transportation  may  be  deposited  at  a  partic- 
ular place,  without  express  notice  to  him,  such  deposit 
amounts  to  notice,  and  is  a  delivery  .^  If  goods  are  depos- 
ited for  the  purpose  of  being  carried  without  further  or- 
ders, the  responsibility  of  the  carrier  begins  from  the  time 
they  are  received ;  but  when  they  are  subject  to  the  fur- 
ther order  of  the  owner,  the  case  is  otherwise. ^  A  delivery 
on  board  a  lighter  in  the  employment  of  the  vessel  is  suf- 
ficient to  bind  the  vessel  under  the  terms  of  a  charter 
party.  8  Delivery  ensues  when  the  lighter  is  towed  along- 
side the  vessel  and  made  fast  with  lines.  ^    A  delivery  to 
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§  252.  Zdability  for  negligence.— Carofalness,  dili- 
gence, and  fidelity  are  the  essential  duties  of  a  carrier, 
and  a  f  ailnre  in  these  is  negligence.^  Diligence  and  negli- 
gence are  not  definable,^  and  the  distinction  between  oral- 
nary  and  gross  negligence  in  a  bailee  is  immaterial.*  The 
master  as  well  as  the  owner  of  the  vessel  is  personally  re- 
sponsible for  his  own  neglisence  and  misfeasance.^  So 
the  vessel  is  also  chargeablej^  as  in  case  of  negligent  de- 
fects in  the  vehicle,^  or  in  running  the  same,?  or  in  taking 
in  and  delivering  cargo,*  and  stowage  of  cargo,*  as  for  loss 
by  sweating,  by  neglect  to  use  proper  preventive  precau- 
tions, i<*  01*  by  blowinff,  by  water  in  the  hold  forced  up 
through  the  seams  ot  the  ceiling,  causing  injury  to  the 
goodsT^i  Owners  who  provide  a  seaworthy  vessel  prop- 
erly equipped  and  commanded  cannot  be  held  liable  for 
mere  neglect  of  the  officers,!^  as  in  case  of  stowage  in 
bulk;^  'or  where  goods  are  consigned  to  the  master  for 
sale  and  he  sells  them  and  neglects  to  account  for  the  pro- 
ceeds, no  action  lies  against  the  ship-owners.^^  Wnere 
the  damage  was  attributable  partly  to  the  carrier  and 
partly  to  the  shipper,  the  loss  may  be  equally  divided 
between  them.i6    The  law  does  not  charge  culpable  negli- 

Sence  where  the  usual  precautions  are  taken  against  acci- 
ents  which  careful  and  prudeut  men  are  accustomed  to 
take  under  similar  circumstances,^*  as  where  the  master 
had  no  knowledge  nor  means  of  knowledge  that  articles 
required  extra  care.^?  it  is  not  negligence  in  the  carrier 
not  to  inquire  of  the  contents  of  packages ;  he  is  not  bound 
under  all  circumstances  to  inquire,  i*  AVhere  the  danger- 
ous character  of  the  article  was  unknown  either  to  ship- 
Sers  or  owners,  and  no  actual  fault  imputed  to  either,  the 
amage  and  expense  occasioned  must  be  borne  by  the 
shippers.  19 

1  Ballroad  Co.  v.  Lodcwood,  17  Wall.  357.  See  Pilotaos,  Tow- 
AOB,  Collision. 

2  The  New  World  v.  King,  16  How.  475;  Wyld  «.  Plckford,  8  Mees.  A 

W.460. 

3  Ballroad  Co.  v.  Lockwood,  17  Wall.  SS3;  Wyld  v.  Plckford.  8  Mees. 
A  W.  460;  Philadelphia  ft  C.  B.  R.  Co.  r.  Derby,  14  How.  468;  Hlnton  v. 
Dlbbin^  Q.  B.  646;  The  New  World  v.  King.  16  How.  475 ;  Stanton  v. 
Bell,  2  Hawks,  145:  Wilson  v.  Brett,  11  Mees.  ft  W.  113;  Percy  «.  Millan- 
don.  8  Martin  N.  S.  68;  Shield  v,  Blackbume,  1 H.  Black.  161;  Tracy  v. 
Wood,  3  Mason,  132. 

4  White  o.  McDonongh,  3  Sawy.  811. 

5  The  Waldo,  2  Ware,  (Day.)  161 ;  S.  C.  4  Law  Bep.  382. 

6  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How.  430:  The  Rebec- 
ca, 1  Ware,  188:  Hayelock  v.  Geddes,  10  East,  555;  Lyon  v.  Mells,  5  East, 
428:  Walker  v.  Fletcher,  6  Jur.  4 :  Sharp  v.  Grey,  0  Bing.  457 ;  Camden  ft 
A.  B.  B.  Co.  V.  Borke,  18  Wall.  611 ;  Bretherton  v.  Wood,  8  Bred,  ft  B.  64. 
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7  New  Jerser  8.  N.  Go. «.  Merchants'  Bank,  6  How.  410;  Bratherton 
V.  Wood,  3  Brod.  A  B.  04. 

8  WUson  V.  The  Belvedere,  1  Pet.  Adm.  288 ;  Atkyna  v.  BarrowB« 
Ibid.  244. 

9  Clark  v.  Barnwell,  12  How.  272;  The  B.  O.  Winslow,  4  Bte.  13;  Tal- 
bot V.  Wakemao.  19  How.  Pr.  36 ;  Lawrence  «.  Mintuxn,  17  How.  100; 
Muddle  V.  Stride,  9  Car.  A  P.  880. 

10  Adrian  v.  The  Live  Yankee,  33  Hunt's  Mer.  Mag.  703;  Ireqnist  v. 
Murewood,  39  Ibid.  76. 

11  The  Wllhelmlna,  3  Ben.  112;  Bearse  v.  Ropes,  1  Spiagne,  331;  The 
Beeslde,  2  Sum.  567. 

12  Maione  V.  Western  Transp.  Co.  5  Blss.  315. 

13  Hooper  v.  Bathbone,  Taney,  619. 

14  The  Waldo,  2  Ware,  (Dav.)  164;  Williams  v.  NlchoIIs,  13  Wend.  08. 

15  Snow  9.  Carruth,  1  Sprasrue,  824.  And  see  Bowas  v.  Pioneer  Tow 
Line,  2  Sawy.  27:  £mst  v.  Hudson  Blv.  B.  B.  Co.  30  N.  Y.  1;  Brown  «• 
Lynn,  31  Pa.  St.  512. 

16  Nitroglycerine  Case,  1»  WaU.  OTi ;  Pierce  v.  WInaor,  2  CIllL  18: 
Nichols  V.  DeWolf ,  I B.  J  277. 

17  Parrott  v.  Barney,  1  Sawy.  453. 

18  Parrott  v.  Barney,  1  Sawy.  451 :  Jetter  v.  N.  Y.  A  H.  B.  B.  Co.  S 
Keyes,  154:  Earhart «.  YoungbloocI,  27  Pa.  St.  331:  Deyo  «.  N.  Y.  Cent. 
B.  K.  Co.  34  N.  Y.  9 :  Curtis  v.  Mills,  5  Gar.  A  P.  489;  Hutchinson  v. 
Guion,  3  Com.  B.  N.  S.  149. 

19  Plercev.Whi8or,2Cllfl.  18. 

§  253.  For  loss  by  bad  stowage.— The  carrier  is 
liaole  only  for  the  want  of  reasonable  care,  skill,  and  dili- 
gence in  the  stowage  of  the  cargo>  Bad  stowage  only  af- 
fects the  responsibility  of  the  carrier  for  injury  or  damage 
to  the  cargo  caused  by  it.^  If  the  shipper  is  warned  as  to 
the  manner  of  stowage,  or  if  he  directs  the  stowage,  he 
cannot  recover  for  a  loss  occasioned  by  such  stowage.  ^  A 
contract  providing  no  mode  of  stowage  tacitly  refers  to 
the  established  known  usages  of  the  trade,^  and  the  gen- 
eral import  of  a  bill  of  lading  that  goods  are  to  be  stowed 
under  deck  does  not  apply.^  A  usage  as  to  the  stowage 
of  the  cargo  avoids  liability  for  damages, ^  and  the  shipper 
is  chargeable  with  notice  thereof.  ^  Usage  and  custom  as 
to  stowage  must  be  clear  and  well  known  to  exempt  the 
carrier  from  damage  for  injury  by  contact  with  other 
goods.^  Where  there  is  a  notorious  custom  to  stow  par- 
ticular goods  in  a  certain  way,  shippers  must  notify  their 
wish  to  have  a  different  way  adopted,^  or  their  assent  will 
be  deemed  given.  ^  The  shipper  takes  the  risk  of  perils 
arising  from  the  place  of  stowage  agreed  upon.^^  The 
carrier  can  evade  liability  for  damage  by  contact  with 
other  goods  by  showing  proper  stowage,  secured  by  dun- 
nage.^ 

1  Blssell  9,  Mepham,  1  Wool.  225;  S.  C.  9  WaU.  370. 
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9  WMton  v.MlBot,  9  Wood,  ft  M.  480;  The  B«beeca,  1  Ware.  188; 
Tftnnton  COo.  v.Mercluuit8'  Ins.  Oo.  22  Pick.  106;  Tbe  Beeside,  2  Sum. 
M7. 

3  The  WelUngton,  1  Bias.  282;  Meyer «.  White,  92  Eng.  Ch.  42ft. 

4  lAmb  V.  Psrkman,  1  Spragae*  343. 

5  Chubb  V.  Bushels  of  Oats,  16  Law  Bep.  N.  S.  482. 

6  Leland  v.  Farkmaa,  10  Law  Bep.  K.  S.  186. 

7  Baxter  v.  Laland,  1  Blatchf.  S26;  8. 0.  Abb.  Adm.  318. 

8  The  Paony  Fosdlek,  4  Blatchf.  375;  Lamb  v.  Farkmaa,  1  Spragne, 
854;  Tbe  Baric  Cheshire,  2  Sprague,  80;  Baxter  v.  Leland,  Abb.  Adm. 
348;  S.  C.  1  Blatchf.  526. 

9  Baxter  v.  Leland,  Abb.  Adm.  348 ;  1  Blatchf.  826.  Compare  The 
Beeside,  2  Smn.  567;  Babbich  v.  Prince,  not  reported. 

10  Baxter  v.  Leland,  1  Blatchf.  526;  8.  C.  Abb.  Adm.  848;  The  IhTlncl- 
ble,  1  Low.  228;  Clark  «.  BamweU,  12  How.  272. 

11  Lawrence  9.  Mintom,  17  How.  100. 

12  Baxter  v.  Leland,  Abb.  Adm.  398;  The  Beeside,  2  Sum.  567. 

§  254.  For  losa  by  leakage  and  breakage.^Not- 
withstanding  the  bill  of  lading  containa  exceptions  as  to 
leakage,  breakage,  and  rust,  the  carrier  is  nevertheless 
responsible  for  negligence  or  want  of  skill  in  lading,  stor- 
age, and  deliverance  of  cargo;  but  these  must  be  ai&rma- 
tively  shown.^  He  is  held  accountable  for  leakage  arising 
from  failure  to  comply  with  the  express  stipulations  on 
the  bill  of  lading,^  and  for  leakage  caused  oy  defective 
storage  ;S  but  not  when  the  leakage  was  by  reason  of  se- 
cret defects  in  the  packages,^  nor  bjr  causes  connected 
with  the  nature  of  the  article.'^  Injury  by  seepage  of 
water  through  the  deck  is  not  within  the  exception  of 
dangers  of  the  6eas.o  When  the  loss  occurred  by  spring- 
ing a  leak,  while  the  vessel  was  at  anchor,  the  owner  must 
show  it  was  from  some  stress  of  weather,  or  other  circum- 
stance sufficient  to  discharge  from  liability.^  Where  the 
damage  was  caused  by  leakage  through  the  deck,  the 
carrier  must  show  that  a  peril  of  the  sea  caused  the  leak, 
not  that  it  might  have  caused  it.^  He  must  negative 
causes  which  would  leave  him  liable.^  The  first  duty 
of  a  master  on  stranding,  by  which  the  vessel  is  made 
leaky,  is  to  take  all  possible  care  of  the  cargo,  and  the 
burden  of  proof  is  on  nim  to  bring  himself  within  the  ex- 
ception referring  to  injuries ;  ^^  but  the  burden  of  proof  of 
negligence,  in  case  of  loss  by  leakage  or  breakage,  is  on 
the  snipper.  ^^  Where  goods  were  properly  stowed  with 
reference  to  their  character  and  apparent  condition,  the 
vessel  is  not  liable  for  breakage,  and  may  hold  all  tbe 
goods  tUl  f uU  freight  is  paid.^  The  liability  of  the  car* 
rier  for  damage  by  leakage  is  not  evaded  by  surrendering 
his  interest  in  the  vesseL^^ 
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1  The  iBTlnciUe,  1  Low.  225;  Tlie  Delhi,  4  Ben.  Stf. 

2  HiumeweU«.Taber,2Spraffae,l.   See  an<e,  S  22S. 

3  The  Newark,  1  Blatchf.  203 ;  Baxter  v,  Leland,  Abh.  AOm.  Stt. 

4  Nelson  v.  WoodrnlT.  1  Black,  156:  Clark  «.  Barnwell,  12  How.  272; 
Warden  v.  Greer,  6  Watte,  424;  The  Oriflamme,  1  Sawy.  181;  The  Ut* 
Yankee,  Deady.  420.   See  ante,  S  225. 

6  Kelsonv.Woodmff,!  Black,  156. 

6  The  Antolnetta  C.  5  Ben.  565;  The  Beeside,  2  Smn.  667;  Bearse  «• 
Bopes,  1  Sprague,  331 ;  Moses  v.  Boyd,  5  Blatchf .  367. 

7  Harvey  v.  The  Yivld,  14  Int  Bev.  Bee.  168;  The  Oompta,  4  Sawy. 
375. 

8  The  Compta,  4  Sawy.  876. 

9  The  Emma  Johnson,  1  Spzagne,  627 ;  Beaise  v.  Bopes,  lUd.  881. 

10  The  Ocean  Wave,  3  Blss.  317 ;  The  Keoknk,  1  Bias.  S22;  Olarkv. 
Barnwell,  12  How.  272;  King  v.  Shepherd,  3  Story,  349. 

11  The  Delta,  4  Ben.  347 ;  The  David  and  Caroline,  6  Blatchf.  286:  De- 
dekam  v.  Yose,  3  Blatchf.  44;  Vaughan  v.  Casks  of  Sherry,  7  Ben.  609. 

12  Yitrlfled,  etc..  Sewer  Pipes,  5  Ben.  405. 

18  Matter  of  Sinclair,  8  Am.  Law  Beg.  206.  And  see  Bev.  Stats,  sec 
4285. 

§  255.  For  non-delivery.— The  carrier  who  receives 
property  to  transport,  and  does  not  deliver  it,  is  held  prima 
facte  liable.  1  The  owners  of  a  steamboat  regularly  em- 
ployed in  running  from  one  port  to  another  for  the  convey- 
ance of  passengers  and  merchandise,  are  liable  not  only 
for  their  own  acts,  but  for  those  of  their  agents  or  servants, 
as  common  carriers,  for  failure  to  deliver  property  in- 
trusted to  them  for  transportation.^  To  charge  the  carrier 
for  non-delivery  some  evidence  of  non-delivery  must  be 
given.8  Where  the  master,  on  being  driven  ashore  by 
perils  of  the  sea,  sold  portions  of  the  cargo  to  pay  salvage 
claims,  the  vessel  was  not  liable  for  non-delivery. *  Where 
the  owner  abandoned  the  cargo  to  the  insurer,  and  the  in- 
surer took  possession  and  sold  the  goods,  the  carrier  was 
not  held  liable  to  deliver;*  nor  where  the  agent  of  the 
owners  of  the  carso  sold  the  same  at  an  intermediate  port.<^ 
The  carrier  is  held  responsible  for  the  number  of  bushels 
for  which  the  bill  of  lading  was  given;  ^  but  if  no  bill  of 
lading  be  taken,  the  shipper  must  prove  the  amount  deliv- 
ered to  the  carrier. 8  The  rule  by  which  damages  are  as- 
sessed against  a  carrier  for  goods  lost  through  ignorance  or 
want  of  skill,  is  their  net  value  at  the  port  oi  delivery,  and 
in  case  there  is  no  known  or  market  value,  then  the  orig- 
inal cost  and  charges  and  interest  for  the  time  necessary 
to  procure  such  articles  is  the  measure,  but  not  the  spec- 
ulative or  probable  profits.^* 

Dissrr  S.  A  A«— •!• 
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1  Kew  Jersey  8.  N.  Co.  v.  Merchants'  Bank,  6  How.  423:  Colt  •. 
Mechen.  6  Jobns.  160:  Watklnson  v.  Lauffhton,  8  Johns.  213;  Brooke  «. 
Pickwick,  4  Bliur.  218;  8.  G.  12  J.  B.  Moore,  447:  The  Zenobia.  Abb. 
Adm.  48;  The  MatilOA  A.  Lewis,  6  Blatchf.  520:  The  Grafton.  1  Ibid. 
173;  The  Huntress,  2  Ware,  (Dav.)  82:  8.  G.  4  West.  L.  J.  38;  Morse  v. 
Slue,  1  Vent.  190, 238;  Hyde  v.  I'rent.  ft  M.  Nav.  0  Term  Bep.  S8». 

2  The  Huntress,  2  Ware,  (Dav.)  82;  8.  G.  4  West  L.  J.  88;  4  Hnntls 
Mer.  Mag.  83. 

3  The  Falcon,  3  Blatchf .  64. 

4  The  Wiley  Smith,  6  Ben.  195. 

5  The  Mohawk,  8  WalL  153. 

6  Winterport  O.  &  Co.  v.  The  Jasper,  1  Holmes,  99. 

7  Creighton  v.  The  Georges  Creek,  5  Pitts.  L.  J.  IS. 

8  Manning  v.  Hoover,  Abb.  Adm.  188. 

9  Bazln  V.  Richardson,  10  Law  Rep.  N.  8. 129;  8.  G.  6  Am.  Law  Reg. 
459.  And  see  The  Joshua  Barker,  Am).  Adm.  219:  Amory  r.  McGregor, 
15  Johns.  24;  Brackets.  McNair,  14  .lohns.  170;  Watkinsonv.  Laughion, 

8  Johns.  213;  Gillingham  v.  Dempsey,  12  Serg.  &  R.  183. 

§  256.  For  delay  in  delivery.— The  vessel  is  char^a- 
ble  with  damages  occasioned  by  tne  delay  in  del  iverine  the 
goods,  and  diminution  in  value  is  properly  cliargeHble  as 
an  item,i  and  for  damages  sustained  by  delav  in  present- 
ing the  manifest  to  the  officers  of  customs,  thereby  caus- 
ing delay  in  delivery.'-*  Where  the  ship  was  detained  in 
<][uarantine  the  carrier  will  be  liable  for  tlie  expense  of 
bghterage  in  conveying  the  goods  to  the  warehouse  wharf 
pursuant  t.o  contract. ^  The  measure  of  damages  for  delay 
in  delivery  is  the  difference  in  the  market  value  at  the 
time  of  the  delivery  and  the  time  when  the  goods  should 
have  been  delivered.^  By  a  bill  of  lading  expressing  that 
the  goods  are  to  be  carried  from  one  port  to  anutliera 
direct  voyage  is  prima  facie  intended,  but  this  presuroi>- 
tion  may  be  controlled  by  a  usage  to  stop  at  intermediate 
ports,  or  by  personal  knowledge  on  the  part  of  the  shipper 
that  such  a  course  is  to  be  pursued.^ 

1  The  City  of  Dublin,  1  Ben.  56;  Nelson  v.  Lancashire  A  Y.  R.  M.  Co. 

9  J.  8cott.  N.  8. 632:  Kent  r.  Hacls.  Riv.  R.  R.  Co.  22  Barb.  278.    Contra, 
Jones  V.  N.  Y.  &  Erie  R.  R.  Co.  29  Barb.  633. 

2  The  Zenobia,  Abb.  Adm.  80.   And  see  Rev.  8tat.  sec  4356. 

3  Leland  v.  Agnew,  31  Hunt's  Mer.  Mag.  456. 

4  Page  V.  Munro,  1  Holmes,  233 ;  The  Success,  7  Blatchf.  551.   And  see 
Ghabtes  Pa&tt,  S  216. 

6   Thatcher  V.  McCulloh,  Olcott,  371;  Kettell  v.  Wlggln,  13  Mass.  68; 
Lowry  v.  Russell,  8  Pick. 


§  257.  For  misdelivery.— The  carrier  is  liable  for  any 
loss  caused  by  a  delivery  to  a  wrong  person, ^  even  if  by 
mistake  or  imposition,^  but  not  when  the  goods  were 
merely  carried  away  by  some  person  not  entitled  to  them.* 
He  is  responsible  for  the  mistake  of  his  clerk  in  the  mis- 
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delivery  of  the  goods.'*  He  is  not  discharged  from  respons- 
ibility to  deliver  to  the  proper  party  by  negligence  of  the 
owner  in  marking  and  entering  the  same  in  the  books  of 
the  carrier.6  Damages  for  the  non-delivery  of  goods  by 
delivery  at  the  wrong  wharf  is  the  value  of  the  goods,  less 
the  freight  and  charges,  although  freight  has  not  been 
earned.^  It  is  incumbent  on  the  carrier  to  show  that  miss- 
ing goods  were  discharged  upon  the  wharf  and  placed  with 
the  rest  of  the  consignee's  goods. ?  The  fact  that  the  iu- 
dorser  of  a  bill  of  lading  was  unknown  does  not  excuse  a 
misdelivery .8  When  the  consignor  is  known  to  be  the 
owner  the  carrier  must  be  understood  to  contract  with  Iiim 
only,  and  consignees  are  regarded  simply  as  agents,^  and 
the  carrier  willl)e  liable  to  the  shipper  for  the  value  of 
goods  delivered  to  a  third  person  on  the  order  of  the  con- 
signee at  the  place  of  shipment. ^<*  If  the  carrier  is  content 
to  assume  the  burden  of  proving  another  to  be  the  true 
owner,  he  should  be  discharged  of  his  contract  to  deliver 
to  the  true  owner,  ii 

1  Boimey  «.  The  Huntress,  4  Hunt's  Mer.  Mag.  83;  S.  0.  2  Ware, 
(Bay.)  82. 

2  The  Ben  Adams,  2  Ben.  449;  The  Huntress,  2  Ware  (Day.)  82;  The 
Santee,  2  Ben.  523. 

8  Bonney  v.  The  Huntress,  4  Hunt's  Merch.  Mag.  83.   And  compare 
The  Thames,  7  Blatchf .  226. 

4  The  Ben  Adams,  2  Ben.  445. 

5  Bonney  «.  The  Huntress,  4  West.  Law  J.  38;  S.  G.  4  Hunt's  Merch, 
Mag.  83. 

6  The  Boston,  1  Low.  464. 

7  Carey  V.  AtUns,  6  Ben.  562. 

8  The  Thames,  14  Wall.  98;  7  Blatchf.  226;  3  Ben.  279. 

9  Southern  Express  Go.  v.  Dixon,  94  U.  S.  549,  distinguishing  Thomp- 
son V.  Faigo,  49  N.  Y.  185. 

10  Southern  Express  Go.  v.  Dixon,  94  U.  S.  549. 

11  The  Idaho,  11  Blatchf.  220 :  Bassett  v.  Spofford,  45  N.  Y.  387 ;  Bll ven 
V.  Hudson  Blv.  B.  B.  Go.  36  N.  Y.  403:  Sheridan  v.  New  Quay  Go.  4 
Com.  B.  N.  S.  618;  Bogers  v.  Weir,  34  N.  Y.  463;  Finlay  v.  Liverpool 
and  G.  W.  S.  S.  Co.  23  L.  T.  251. 

§  258.  Burden  of  proof  in  case  of  loss  or  damage. 

When  loss  or  damage  is  established,  the  presumption  of 
law  is  that  it  was  occasioned  by  the  fault  of  the  carrier, 
and  the  burden  is  on  him  to  show  that  it  was  occasioned 
by  a  cause  for  which  he  is  not  responsible;  i  that  it  was 
occasioned  by  one  of  the  perils  from  which  he  is  exempted 
in  the  contract  of  shipment  or  bill  of  lading;  2  or  to  show 
that  it  arose  from  a  cause  existing  before  the  receipt  of 
the  goods;  3  but  this  legal  presumption  cannot  affect  third 
parties.^    As  soon  as  the  carrier  has  established  the  dam- 
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portiition  Co.  v.  Downer,  11  Wall.  129;  Unloo  Ins.  Go.  v.  ShAw,  2  DUL  23; 
lamb  V.  Parkman,  I  Bprague,  aM;  Clark  v.  Barnwell,  13  How.  272;  The 
Colonel  Ledyard,  1  Spi'ague,  ft3U:  Casks  of  Sherry  Wine,  7  Ben.  M9j 
Dedekam  v.  Vose,  3  BLatcnf.  44,  77;  The  David  and  Caroline,  {>Blatcht. 
266:  The  Delhi,  4  Ben.  345;  The  Bocket,  1  Biss.  354;  Hart  «.  Allen,  2 
W^tts,  118. 

6  The  Live  Yankee,  Deady,  422,  explaining  Clark  v.  Barnwell,  12 
How.  272. 

7  The  Invincible,  1  Low.  226;  Nelson  «.  Woodruff.  1  Black,  156. 

8  Soule  V.  Bodocanachl,  Newb.  504. 

9  Dibble  V  Moisan,  1  Woods,  411;  Whltesldes  v.  Bossell,  8  Watts  4fc 
S.  44;  Johnson  v.  Friar,  4  Terg.  4d. 

10  Edwards*.  The  Catawba,  14 La.  An.  234. 

11  Bemardon  v.  Nolte,  7  Mart.  278;  The  Martha,  Olcott,  148;  The  Wll- 
he]inlna,3  Ben.  110. 

12  Knox  V.  The  Nlnetta,Crabbe,  534. 

13  Citizens'  Bank  v.  Nantucket  S.  Co.  2  Story,  16;  King  v.  Lenox,  M 
J<^ins.235. 

14  Carey  V.  Atkins,  6  Ben.  562. 

15  McCready  v.  Holmes,  6  Am.  Law.  Beg.  229. 

16  Bell  V,  Beed,  4  Bizm.  127 ;  S.  C.  5  Amer.  Dec.  398. 

§  259.  Iiiability  under  excepted  perils.—The  ex- 
ceptions in  the  bill  of  lading  do  not  cover  losses  by  neg- 
ligence or  want  of  skill  on  tEe  part  of  the  carrier. ^  Ordi- 
nary diligence  is  all  that  is  required  of  the  carrier  to  avoid 
or  remedy  the  effects  of  an  overpowering  cause .^  The 
measure  of  care  against  accidents  is  that  which  a  person 
of  ordinary  prudence  would  use  if  his  own  interests  were 
to  be  affected  and  the  whole  risk  were  his  own.^  The 
master  is  bound  to  such  precautions  as  he  would  foresee 
were  necessary  under  all  the  circumstances."^  Any  act  or 
omission  on  the  part  of  the  master  or  crew,  contributing 
to  the  loss,  takes  away  the  protection  of  the  defense  that 
the  loss  was  occasioned  by  the  act  of  God.^  The  act  of 
God  which  would  excuse  a  carrier  must  be  the  immedi- 
ate and  not  the  remote  cause  of  the  loss.<^  A  failure  to 
bestow  the  care  and  skill  which  the  situation  demands,  is 
negligence, 7  as  in  the  case  of  a  dense  fog.^  A  master  mav 
enter  a  harbor  on  a  dark  night,  with  a  heavy  sea  and  high 
wind,  notwithstanding  access  be  difficult,  but  not  unusu- 
ally dangerous  and  difficult,  without  the  imputation  of 
negligence.^  Where  a  bill  of  lading  contains  an  excep- 
tion for  loss  from  perils  of  the  sea  or  irom  negligence,  the 
questions  of  liability  depend  on  whether  the  implied 
warranty  of  seaworthiness  at  the  commencement  oi  the 
voyage  had  been  complied  with.i<*  Where  the  negligence 
of  the  carrier  exposes  goods  to  injury,  by  an  excepted 
peril,  he  must  respond  in  damages.  ^^  In  cases  of  doubt, 
Negligence  is  a  question  of  fact.^^ 
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1  Dedekam  «.  Yose,  8  Blatchf .  44.  And  see  ofi^e,  S  228. 

2  HoUaday  v.  Kennard,  12  Wall.  259;  BaUroad  Co.  v.  Beeves,  10  WaU. 
176. 

3  Tlie  Kltro-OIycerine  Case,  15  Wall.  538;  Todd  v.  CocheU,  17  CaL  97; 
Wolf  V.  St.  Louis  Ind.  Wat.  Co.  10  CaL  541. 

4  The  Tan  Bark  Case,  1  Brown  Adm.  155;  Clark  v.  Barnwell,  12  How. 
272;  Bowman  v.  Teall,  14  Wend.  215. 

5  Dibble  V.  Morgan,  1  Woods,  412;  The  Zenobia,  1  Abb.  Adm.  80;  S. 
C.  Ibid.  95.   And  see  ante,  §  223. 

6  King  V.  Shepherd,  3  Storv>  356;  Campbell  v.  Morse,  1  Harp.  (S.  C.) 
468;  Schieflelin  v.  Harvey,  6  Jolms.  169. 

7  Railroad  Co.  v.  Lockwood,  17  Wall.  383;  Beal  v.  South  DeTon  Bid]- 
way,  3  HurL  &  C.  337 :  Wyld  v.  Pickf ord,  8  Mees.  &  W.  460 :  Hinton  v.  Dlb- 
bin,  2  Q.  B.  646;  Wilson  v.  Brett,  11  Mees.  &  W.  113:  Grill  v.  Oenl.  Iron 
Screw  Co.  Law  Rep.  1  C.  P.  GOO;  Philadelphia,  etc.  Railroad  Co.  v. 
Derby,  14  How.  463:  The  New  World  v.  King,  16  How.  474;  McClures  v. 
Hammond,  1  Bay,  99;  S.  C.  1  Amer.  Dec.  598;  Juniata  Paton,  1  Bias.  17: 
Clark  V.  Barnwell,  12  How.  2?2 ;  McArthur  v.  Sears,  21  Wend.  190.  And 
see  antet  §  223. 

8  The  Rocket,  1  Blss.  354. 

9  The  Juniata  Paton,  1  Blss.  15. 

10  Steel  V.  State  Line  S.  S.  Co.  3  App.  Cas.  72. 

11  The  Tan  Bark  Case,  I  Brown  Adm.  155;  Lemler  v.  The  Commis- 
sioners of  Immigration,  1  Hilt.  244;  Bowman  v.  Teall,  14  Wend.  215: 
Clark  V.  BamweU,  12  How.  272;  New  Jersey  S.  N.  Co.  v,  Mercbaiita* 
Bank,  6  How.  344. 

12  Railroad  Co.  v.  Stout,  17  Wall.  665:  Detroit  dfc  M.  R.  B.  Co.  v.  Yaa 
Steinberg,  17  Mich.  99;  Langhoff  v.  Milwaukee,  etc.  B.  R.  Co.  19  Wis. 
489;  Christy  v.  White,  21  Pick.  258;  The  New  World  ».  King,  16  How. 
474;  Storert;.  Gowen,  18  Me.  174;  Rlndge  v.  Coieraine.  11  Gray,  159: 
Pfau  V.  Reynolds,  63  111.  212;  Renwick  v.  N.  Y.  Cent.  R.  B.  Co.  36  N.  Y. 
132;  Quimuy  t».  Vermont  Cent.  B.  R.  Co.  23  Vt.  387. 

§  260.  Limitation  of  liability  by  contract.— The 

carrier  may  limit  his  common-law  liability,  but  there  mast 
be  an  express  agreement,  not  a  mere  notice  ;i  but  not 
when  such  exemption  is  not  just  and  reasonable  in  the 
eyes  of  the  law.-*  He  cannot  exempt  himself  from  the 
duty  to  exercise  ordinary  care  and  prudence  in  the  trans- 
portation of  the  goods; 8  nor  from  responsibility  for  negli- 
gence, especially  in  the  case  of  the  carriage  of  passengers;  ^ 
nor  from  loss  or  damage  caused  by  his  own  malfeasance, 
misfeasance,  or  negligence ;  ^  nor  from  the  consequences  oi 
his  own  fault  or  that  of  his  agents  or  servants.®  By  such 
a  contract  the  freighter  agrees  that  as  to  this  particular 
transaction  the  carrier  is  not  to  be  regarded  as  in  the  exer- 
cise of  a  public  employment  beyond  that  of  an  ordinary 
bailee  f or  nim,  and  answerable  only  for  misconduct  or  neg- 
ligence. ^  The  words  in  a  bill  of  lading,  "not  accountable 
for  contents,"  do  not  constitute  an  agreement  for  exemx>- 
tion  from  liability,  ^  but  an  agreement  that  unless  demand 
for  deficiency  be  made  within  three  days,  and  for  loss 
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Bt.  206:  KltzmiUer  v.  Van  Rensselaer.  10  Ohio  St.  63;  Dllnois  Cent.  R.  B. 
Co.  V.  Morrison,  19  III.  136;  Western  T.  Co. «.  Newball,  24  HL  466:  lK»we 
V.  Bootb,  13  Price,  329. 

11  Van  Schaack  v.  Noithem  T.  Co.  3  Biss.  394;  N.  J.  S.  N.  Co.  v.  Mer* 
chants'  Bank,  6  How.  430;  Hunt  v.  Morris,  6  Mart  676. 

12  Railroad  Co.  v.  Manuf.  Co.  16  WaU.  330;  McMillan  v.  M.  S.  4;  N.  I. 
R.  R.  Co.  16  Mlcb.  88. 

13  Railroad  Co.  v.  Harris,  12  WsOl.  85;  Blssell  v.  Michigan  S.  &  N.  I.  R. 
E.C0.22N.Y.285. 

§  261.  Restriction  of  liability  by  notice.— A  com- 
mon carrier  may,  by  notices  brought  home  to  the  knowl- 
edge of  the  shipper  at  the  time  of  the  delivery  to  the 
carrier,  if  assented  to  by  the  shipper,  restrict  his  responsi- 
bility,!  or  qualif  v  it,^  but  the  notice  must  be  specific,''  and 
must  be  expressly  brought  home  to  the  shipper's  knowl- 
edge.^ He  may  restrict  his  liability  by  notice  of  usage. ^ 
But  he  cannot  limit  his  liability  so  as  to  exonerate  him 
from  responsibility  for  his  own  negligence  or  misfeasance, 
or  that  of  his  servants  or  agents.  <^  Notices  of  exemption, 
as  '*all  baggage  at  the  risk  of  the  owner,'*  and  on  the  bill 
of  lading,  ''tms  company  will  not  be  responsible  for  in- 
jury by  Bre,  nor  for  goods  lost,  stolen,  or  damaged/'  are 
unavailing,  as  against  public  policy.''  Where  special  no- 
tice has  been  given,  the  burden  of  proof  is  on  the  shipper 
to  show  negligence.  8  The  proper  course  of  proceeding  for 
obtaining  the  benefit  of  the  act  of  Congress  Is  for  the 
owners,  when  libelled  for  damages,  to  file  a  petition  for 
apportionment  of  the  same,  ana  pay  into  court  or  give 
stipulation  for  such  sum  as  the  court  may  find,  or  surren- 
der ship  and  freight  by  assignment  to  a  trustee,  as  pointed 
out  in  the  statute.^ 

1  Earnest  v.  The  Express  Co.,  1  Woods,  573:  Farmers'  A  M.  Bank 
V.  Champlain  T.  Co.  23  vt.  186.   And  see  ante,  S  260,  note  3. 

2  Hopkins  V.  Westcott,  6  Blatchf.  66;  Orange  Co.  Bank.  v.  Brown,  9 
Wend.  85. 

3  Hopkins  o.  Westcott,  6  Blatchf.  69;  Brooke  v.  Pickwick,  12  J.  B. 
Moore,  447. 

4  Hopkins  9.  Westcott,  6  Blatchf.  69:  Brooke  o.  Pickwick,  12  J.  B. 
Moore,  447;  Railroad  Co.  v.  Harris,  12  WalL  85;  Najac  e.  Boston  A  L. 
R.  C.  7  AUen.  329. 

5  Baxter  v.  Leland,  Abb.  Adm.  359,  restricting  and  Qualifying  the 
severity  of  the  rule  in  Cole  v.  Goodwin,  19  Wend.  251 ;  Clark  v.  Faxton, 
21  Wend.  35^;  Holllster  v.  Noolentl9  Wend.  234;  Powell  v.  Myers,  26 
Wend.  591 ;  McArthur  v.  Sears,  21  Wend.  190.  And  see  CitUens'  Bank 
V.  Naut.  S.  Co.  2  Story,  17 :  King  v.  Shepherd.  3  Story,  849;  RQey  v. 
Home,  5  Blng.  217,  and  citinsr  Everleigh  v.  Sylvester,  2  Brev.  l78; 
Stokes  V.  Saltonstall,  13  Pet.  181;  Farmers'  &  Mech.  Bank  v.  Cham- 

Slain  Transp.  Co.  16  vt.  52;  S.  C.  18  Vt.  131:  23  Vt.  188;  Boyce  v.  An- 
rews,  2  Pet.  150;  Maury  v.  Talmadge,  3  McLean,  157. 

6  Walker  o.  Transportation  Co.  3  Wall.  150;  School  District  v.  Bos- 
ton Ac.  B.  B.  Co.  103  Mass.  652;  Railroad  Co.  v.  Manuf.  Co.  16  Wall.  318: 
BaUroadCo.v.  Pratt,  22  WalL  134;  Express  Co.  v.  Caldwell,  21  Wall! 
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corporation  is  privity  or  knowledge  of  the  corporation.* 
Wben  tbe  vessel  is  altogether  seaworthy,  and  the  loss  oc- 
curs from  the  subsequent  negligence  of  the  master  or 
crew,  tbe  owner's  liaoility  is  within  the  limitation  pre- 
scribed by  statute.  7  The  provisions  of  the  statute  do  not 
apply  to  owners  of  canal-boats,  barges,  or  lighters,  or  to 
vessels  used  in  the  navigation  of  rivers  or  inland  waters.* 

1  Tbe  Whistler,  2  Sawy.  849;  Walker  v.  Transportation  Co.  3  Wall. 
150;  Moore  r.  Amer.  Trans.  Go.  24  How.  1:  Barnes  v,  S.  C.  Co.  25  Leg. 
Int.  186.   And  see  Bev.  Stats,  sees.  4282,  ^. 

2  Lord  V.  Ooodall  N.  A  P.  S.  Co.  4  Sawy.  800;  Norwich  Co.  v.  Wright, 
13  Wall.  121 :  Moore  r.  American  T.  Co.  24  How.  89;  Walker  r.  Transpor- 
tation Co.  3  Wall.  150;  Allen  v.  Mackay,  1  Spragne,  219;  The  City  of 
Norwich,  1  Ben.  89.   And  see  Bev.  Stats,  sees.  4S«M38fi. 

8  Lordv.GoodallN.&P.  S.Co.4Sawy.800.  And  see  Ber.  Stats,  sec. 
4283. 

4  Walker  v.  Transportation  Co.  3  WaU.  153:  Lord  «.  Ooodall  N.  Sb  P. 
B.  Co.  4  Sawy.  301;  Hill  Manuf.  Co.  v.  Providence  &  N.  Y.  S.  Co.  113 
Mass.  499;  Moore  v.  Amer.  Trans.  Co.  24  How.  1. 

6   Lord  V.  GoodaU  N.  &  P.  S.  Co.  4  Sawy.  301. 

6  Philadelphia  Ac.  B.  B.  Co.  v.  Qulgley,  21  How.  202 ;  Lord  «.  Goodall 
N.  A  y.  S.  Co.  4  Sawy.  301 ;  Hill  Manuf.  Co.  v.  Providence  A  N.  T.  S.  Co. 
113  Mass.  500. 

7  Lord  V.  Goodall  N.  &  P.  S.  Co.  4  Sawy.  292. 

8  The  Niagara  v.  Cordes,  21  How.  26;  Moore  o.  Transportation  Co.  24 
Bow.  1.   Anu  see  Bev.  Stats,  sec.  4289. 

§  263.  Carrier,  when  not  liable.— The  carrier  is  not 
liable  for  goods  shipped  witbout  a  bill  of  lading,^  nor  for 
goods  included  in  a  Dill  of  lading,  which  were  never  re- 
ceived on  board.2  He  is  not  liable  for  damage  to  a  cargo 
of  a  perishable  nature,  caused  by  delay  in  the  voyage.* 
Where  the  goods  were  liable  to  decay,  and  were  not 
shipped  in  good  order,  the  carrier  will  not  be  liable  for 
damage.^  It  damage  has  proceeded  from  an  intrinsic  prin- 
ciple of  decay  inherent  in  the  commodity,  whether  active 
in  every  situation  or  only  in  the  confinement  and  close- 
ness of  the  ship,  the  mercnant  must  bear  the  loss,  and  pay 
the  freight, fi  as  in  case  of  loss  from  fer mentation,  ^  or  from 
brittleness.7  A  carrier  will  not  be  liable  for  damage  aris- 
ing from  the  nature  of  the  voyage,  and  usual  mode  of 
stowage,  although  a  different  mode  miglit  have  avoided 
tbe  damage; 8  nor  if  the  loss  result  from  the  act  of  the 
owner  of  tne  goods,^  as  where  a  stevedore  as  agent  of  ship- 
pers discharges  the  cargo,  and  injury  results  from  the  dis- 
charging.io  The  carrier  is  not  liable  for  loss  when  no 
blame  was  attributable  to  him,^^  as  in  case  of  inevitable 
accident,  li  by  grounding,  i^  Unless  the  carrier  assumes 
the  risk  of  all  contingencies,  he  is  not  liable  because  he 
fails  to  perform  what  is  rendered  impossible.  ^^    jq  the 
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absence  of  negligence  or  unskillfulness,  a  carrier  should 
not  be  held  liable  for  loss  of  the  contents  of  a  barge 
broken  into  by  a  sunken  log  or  stump,  i*  or  by  a  coUis- 
ion.15  But  carriers  may  be  liable  for  loss  arising  from  in- 
evitable necessity,  if  guilty  of  previous  negligence  or  mis- 
conduct occasioning  the  loss.  ^^  Where  articles  are  usually 
taken  in  mixed  cargoes  the  shipper  must  bear  the  loss  if 
the  stowage  was  good.^^  "W^hen  goods  are  stowed  on  deck 
with  the  consent  of  the  shippers,  no  loss  by  justifiable  jet- 
tison is  recoverable,  unless  the  accident  would  have  been 
equally  fatal  had  they  been  stowed  under  deck;  is  but  it 
is  otherwise  if  the  peril  is  directly  attributable  to  the  want 
of  diligence  or  skill  of  the  master  or  crew,i9  or  insufficiency 
of  the  crew.2o  where  every  precaution  is  taken  which  is 
usual  and  customary  in  the  transportation  of  a  cargo  of 
wheat  in  bulk,  the  owners  cannot  be  charged  with  loss  or 
damage.21  Where  goods  were  damaged  in  great  part  by 
the  fault  of  the  carrier,  and  in  some  part,  but  to  what  ex- 
tent cannot  be  shown,  by  perils  of  the  sea,  the  carrier  will 
not  be  liable  for  the  whole  loss.^a  Where  the  shipper  as- 
sumes the  perils  of  the  sea,  the  owner  to  receive  a  share 
of  the  profits  in  lieu  of  freight,  any  loss  is  to  be  deducted 
out  of  the  proiits,  and  be  sustained  by  the  owner  and 
freighter  jointly.^s  Shippers  cannot  claim  indemnity  for 
ininry  to  the  cargo  by  a  stonh  to  which  it  was  exposed 
while  being  conveyed  to  its  place  of  storage.^* 

1  The  IsUmd  Queen,  1  Brown  Adm.  279. 

2  The  Freeman  v.  Buckingham,  18  How.  182;  Vandewater  v.  Mills. 
19  How.  82;  8.  C.  McAll.  9:  Tho  Pauline.  1  BIss.  397 ;  The  Lady  Pike,  2 
BlBS.  145;  Tlie  Mollle  Mohler,  2  BIsh.  508;  The  Delaware,  14  Wall.  602; 
Edwinv.  Naumkeag S.  C. Co.  1  Cliff.  328:  Iiulkley  r.  Naumkcag  S.  C.  Co. 
24  How.  8»2,  dlstlnguishlnsr  Grant  v.  Norway.  2  Eng.  L.  &  E.  337:  The 
Joseph  Grant.  1  Blss.  196:  The  Loon,  7  Blatchf.  246;  Coleman  o.  Riches, 
16  Com.  B.  104:  S.  C.  29  Eng.  L.  A  E.  323;  Amies  v.  Stevens,  1  Strange, 
128;  Meyer  «.  Dresser,  16  Com.  B.  N.  S.  646;  Zipsy  v.  Hill,  1  Fost.  &  T. 
670. 

S   The  GoUenburg,  1  Black,  170. 

4  The  Howard  v.  Wiseman,  18  How.  231. 

5  Clark  v.  Barnwell,  12  How.  282 ;  Sheels  «.  Dayles,  4  Camp.  119 1 
Sewer  Pipes,  5  Ben.  405 :  Shields  v.  Davis.  6  Taunt.  65 ;  Davidson  v. 
Gwynue,  12  East,  881;  The  Casco,  2  Ware,  192;  Lyons  v.  Melis,  5  £ast» 
428. 

6  Nelson  v.  Woodruff,  1  Black,  161 ;  Farrar  v.  Adams,  Bull.  N.  P.  68. 

7  Sewer  Pipes,  5  Ben.  405 ;  Clark  v.  Barnwell,  12  How.  272. 

8  Lamb  V,  Parkman,  10  Law  Rep.  N.  S.  186 ;  Baxter  v.  Leland,  1 
Blatchf .  626. 

9  Ohoate  V,  Crownlnshield,  3  Cliff.  184. 

10  Westray  v.  Tho  Miletus,  5  Blatchf.  835 ;  R.  C.  2  Tnt  Rev.  Rec.  01; 
Clark  r.  Barnwell,  12  How.  272;  The  New  Jersey .  Olcotc,  444;  Tho  Lad7 
Pike,  2  Blss.  145;  Colt  v.  McMecheu,6  Johns.  160;  Amies  «.  StOTeos,! 
Strange,  128. 
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11  Tbe  New  Jersey,  Olcott,  448;  Railroad  Co.  v.  BeoTea*  10  WaU.  191 ; 
Williams  V.  Grant,  1  Conn.  487 :  Denny  v.  N.  T.  Cent.  B.  B.  Co.  18  Gray, 
481 :  The  Lacly  Pike,  2  Blss.  145;  Amies  «.  Stevens,  1  Btnoge,  126;  TlM 
Mollie  Moliler,  2  Biss.  608. 

12  Levy  V.  The  Great  Bepubllc,  2  Woods,  31. 

13  Beed  v.  U.  8. 11  WaU.  606;  The  EUza,  2  Ware,  (Dav.) »«. 

14  The  Favorite,  2  Biss.  fi02. 

15  The  New  Jersey,  Olcott,  444. 

16  Speyer  v.  The  Mary  Belle  Boberts,  2  Sawy.  6;  WUUams  «.  Grant,  1 

Conn.  487. 

17  Clark o.  Barnwell,  12  How.  272:  Rich  v.  Lambert,  Ibid.  S47;  Lamb 
V.  Parkman,  1  Sprague,  343;  The  Colonel  Ledyard,  Ibid.  530;  Dosar  v. 
Ifuigatroyd,  1  wash.  C.  C.  13. 

18  Lawrence  v.  Mintnm,  17  How.  100 ;  The  Delaware.  14  WalL  604; 
The  Wakeful,  1  Brown  Adm.  474;  The  Paragon,  1  Ware,  I2i;  The  Wal- 
do, 2  Ware,  161:  The  Wellington.  I  Biss.  280:  Dodge  v.  Bartol,  6  Me. 
286;  Wolcott  v.  Sagle  Ins.  Co.  4  rick.  429;  The  Bebocca>  1  Ware,  188; 
Adams  V.  Warren  Ins.  Co.  22  Pick.  163;  Gould  v.  Oliver,  4  Blng.  N.  CC 
142 ;  Smith  o.  Wright,  1  Caines,  43.  And  see  Qxnvbjll  Avjeraob. 

19  The  Paragon,  1  Ware,  322  j  Triplet  v.  Vaa  Name,  2  CnnohC  G. 
332;  The  Jenny  Jones,  Deady,  82. 

20  The  Ethel,  5  Ben.  154. 

21  Hooper  v.  Bathbone,  Timey,  519. 

22  Speyer  v.  The  Mary  Belle  Boberts,  2  Sawy.  1. 

23  Putnam  v.  Wood,  3  Mass.  481:  S.  C.  3  Amer.  Dee.  179. 

24  The  Grafton,  Olcott,  50,  dtstlngnlshing  Cope  «.  Cordova,  1  Bawle, 
203. 

§  264.  Remedy  for  Iobb  or  damage.— The  person 
having  the  right  oi  property  and  the  right  of  possession, 
whether  consignor  or  consignee,  mav  sue  for  loss  or  dam- 
age to  goods.  1  A  carrier  will  be  liaole  to  a  vendee  under 
a  contract  made  with  the  vendor.^  If,  after  the  right  of 
action  attaches,  the  ship  be  lost,  it  will  not  affect  tlie  right 
to  recover  in  case  of  a  tort.^  The  charterer  who  puts  the 
vessel  up  as  a  general  ship  is  liable  to  the  owners  for  dam- 
age which  the  owner  has  to  pay  other  shippers  for  injury 
to  goods  by  contact  with  goods  of  charterer,  notwithstand- 
ing neither  shipper  nor  owners  had  any  kiK>wledge  of  the 
character  of  the  goods>  On  an  agreement  that  tlie  master 
may  be  interested  in  the  proht  or  loss  of  the  shipment,  he 
has  no  special  or  general  property  in  the  gouds.^  The 
master  may  recover  damages  for  injury  to  the  cargo  as  a 
common  carrier.^  He  mav  retain  the  freight  received  bv 
liim  against  the  owner  or  his  assignee  as  a  gener^tl  cred- 
itor." In  the  absence  of  an  express  application  by  the 
ship-owner,  freight-money  received  by  a  consignee  is 
deemed  to  be  applied  to  the  discharge  of  lions  on.  the 
ship.^  The  freigoter  has  his  remedy  in  damages  for  a 
lAort  delivery.^  Freighters  cannot  be  compelleu  to  give 
bail  for  the  value  of  a  cargo  seized.  i<^    The  indorsee 
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18  Low  V,  De  Wolf,  8  Pick.  101. 

19  Forrestler  v.  Bordman,  1  Story,  43;  8. 0. 2  Law  Bep.  SZS. 

20  Simonds  v.  Uoton  Ins.  Co.  1  Wasb.  C.  C.  44S. 

OF  PASSENGEBS. 

§  265.  Dnties  and  liabilities  of  passenger  car- 
riers.—The  carrier  of  passengers  is  held  to  the  oblieations 
of  competent  skill,  and,  as  mr  as  care  and  foresight  can 
go,  to  transport  the  passengers  safely.^  The  greatest  pos- 
sible care  and  diligence  is  exacted  from  carriers  employ- 
ing the  agency  of  steam,  and  any  negligence  is  deemed 
gross  negligence.^  It  is  their  duty  to  employ  a  competent 
number  of  experienced  and  skillful  engineers,  or  they  will 
be  responsible  for  all  damages  by  explosion  of  the  boiler 
or  the  derangement  of  the  machinery.*  The  proviso  of 
the  act  of  Congress  in  relation  to  steamers  carrying  pa&- 
sengers  was  not  intended  to  disqualify  aliens  from  becom- 
ing engineers.^  They  are  excused  only  by  the  force  of 
inevitable  accident.'^  They  are  bound  to  the  utmost  care 
in  providing  proper  means  of  approachingthe  vessel,  and 
of  ascending  to  or  descending  from  it.^  where  the  mas- 
ter conunitted  an  error  of  judgment  in  supplying  the  ves- 
sel, it  was  not  of  such  a  gross  character  as  to  make  him 
personally  responsible.  ? 

1  stokes  V.  Saltonstall,  13  Peters,  181 ;  Christie  v.  Origgs.  8  Camp.  79; 
Saltonstall  v.  Stockton,  Taney,  11;  Charge  to  the  Grand  Juiy,  Kewb. 
323. 

2  The  New  Worl^  «.  King,  16  How.  400:  Ballroad  Co.  v.  Lockwood, 
17  WalL  374 ;  Philadelphia  &o,  B.  B.  Co.  v.  berhj,  14  How.  468. 

3  Charge  to  the  Grand  Jory,  Newb.  323. 

4  Engineers  of  American  Steamships,  11  Opln.  Att.  GenL  488. 
6  The  Oriflamme,  3  Sawy.  397. 

6  The  Anglo-Norman,  4  Sawy.  185. 

7  Marshall  «.  Crawford,  4  Sawy.  37.  And  see  Ber.  Stats,  sees.  4260- 
4262. 

§  266.  Obligations  of  steam  vessels.— The  Act  of 
Congress  of  July  7th,  1838,  5  Stat,  at  Large,  304,  prohibits 
vessels  from  carrying  passengers  without  a  license,^  and  a 
steam  vessel  usually  employed  as  a  tow-boat,  but  engaged 
on  one  occasion  in  the  transportation  of  passengers  tor 
pay,  is  liable  to  the  penalty  imposed. ^  The  act  of  Con- 
gress requiring  owners  or  masters  of  steam  vessels  to  keep 
two  copies  of  the  official  synopsis  of  the  passenger  laws 
conspicuously  posted,  is  imperative.^  Under  the  act  of 
Congress  which  prohibits  steamboats  from  carrying  hay, 
etc.,  unless  protected  by  a  proper  covering*  the  protection 
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by  a  tier  of  grain  sacks  is  asnffident  oonmUaiioewlUithe 
act>  Omisflion  to  comply  with  the  act  of  Gongress  makiDg 
it  the  duty  of  the  earner  to  provide  fire-engines  and  hose, 
is  gross  negligence.^  The  ODject  of  the  act  of  Congress 
imposing  a  penalty  for  navigating  without  inspection  of 
hnll  ana  bouers,  was  to  better  provide  for  security  of  the 
lives  of  passengers.*  Under  the  act,  the  bnrstinff  of  the- 
boUer  on  a  steamboat  is  prima  fade  evidence  m  negli- 
gence.7  The  act  does  not  apply  to  vessels  navigatmg 
waters  exclusively  within  the  State.^  Where  a  steamer 
was  not  shown  to  be  engaged  in  inter-State  commerce,  she- 
was  not  liable  to  the  penalty  for  neglect  to  provide  lifer 
preservers,  etc.,  and  to  nave  her  boiler  mspected.*  Steam- 
ers  used  on  a  ferry  between  different  States,  are  within 
the  purview  of  the  act  which  exempts  ferry-boats,  tug- 
boats, towing  boats,  etc.i<^  An  action  of  debt  lies  against 
a  steamer  for  the  penalty  provided  by  statute  for  carrying 
petroleum  on  passenger  vessels,  u  a  seapgoing  steamer, 
while  navigating  any  of  the  waters  of  the  United  States, 
is  required  to  be  in  charge  of  a  licensed  pilot.^  A  pro- 
peller usually  employed  as  a  tug-boat  about  a  harbor  may 
carry  passengers  without  a  license  while  employed  in  its 
legal  business  of  towing.  ^^  The  provisions  of  the  act  re- 
quiring a  supply  of  pumps,  life  preservers,  etc.,  apply  to 
steam  vessels  which  actually  carry  passcDgers,  although 
not  usually  engaged  in  that  business.  ^^  The  penalty  is 
alone  for  the  transportation  of  passengers,  and  not  goods 
and  merchandise.^^  The  penalty  under  the  act  otCon- 
gress  which  forbids  a  steamer  engaged  in  carrying  pas- 
sengers from  carrying  as  freight  any  burning  and  explosive 
fluid  cannot  be  recovered  by  a  proceeding  in  rem,  but 
by  an  action  of  debt.^* 

1  U.  S.  V.  The  Echo,  20  How.  Pr.  517;  U.  S.  v.  The  Ottawa,  Kewb. 
636.    See  Bev.  Stats,  sec.  4274. 

2  U.  S.  V.  The  Echo,  4  Blatchf .  44a. 

9  The  LeweUen,  4  Ben.  156.   And  see  SeT.  Stats,  sec.  4277. 

4  Union  Ins.  Co.  v.  Shaw,  2  DilL  14.   And  see  Bey.  Stats,  sec.  4472. 

5  The  New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How.  344.  And 
see  Bev.  Stats,  sec.  4471. 

.6  U.  S.  v.The  8an»  1  Am.  Law  Beg.  K.  S.  277;  4  West.  Law  J.  70.  And 
see  BeT.  Stats,  sees.  4417, 4416. 

7  The  New  World  v.  King,  16  How.  469;  The  Highland  Light,  Chase 
Dec.  150. 

8  U.  S.  9.  The  Senaea,  1  Am.  Law  Beg.  N.  S.  281 :  4  West.  Law  Hon. 
78:  U.  S.  V.  The  Bright  Star,  7  Int.  Be  v.  Bee  179;  The  Thomas  Swan, 
6  den.  42 ;  The  Damlel  BaU,  10  WaU.  557. 

9  The  Thomas  Swan,  6  Ben.  42 ;  The  Daniel  BaU,  10  WaU.  0S7. 

10  xaizabethport  Ac.  Ferry  Co.  v.  The  U.  8.  5  Blatchf.  198.    See  The 
Sylph,  4  Blatchf .  24.   And  see  Bev.  Stats,  sees.  4426, 4127. 


II  t!h&J'aitiie$  D.  Ptf1ter»23  mt.  Rev.  Rec.  68;  t,  8.  •.  Hie  LanrA, 
S^idir.  20».   And  sets  Rev.  StBts.  0ee».  4472»  i4Ti>  019^ 

Ti  theOe6rgeS.WrJl^t,DiMdy,IS91. 

13  U.  8.  V.  The  Echo,  20  How.  Pr.  517;  4  BUrixM.  446. 

14  17. 8.  V.  The  Thomas  Swao,  9  Law  Rep.  N.  8.  901;  Tlw  Morula^ 
Star»  4  Bias.  63. 

lA  U.  8.  V.  The  8im,  1  Am.  Law  R.  K.  8. 277;  4  West  Law  IL  7& 

l(S  U.  8.  V.  The  C.  B.  Church,  1  Woods,  275. 

§  267.  Obligation  to  receive  passeiigeni.— Passen- 
ger carriers  are  obliged  to  carry  all  persons  who  apply  for 
a  passage,  if  the  accommodations  are  sufficient,  unless 
there  is  a  proper  excuse  for  refusal.^  If  they  refuse  to 
take  a  passenger  of  eood  character  and  conduct,  who  pays 
his  fare,  and  there  is  room  for  him,  they  are  liable  to  ac- 
tion; 2  but  they  may  rightfully  exclude  all  persons  of  bad 
character  or  habits,  or  whose  objects  are  to  interfere  with 
their  interests,  and  they  may  rightfully  inquire  into  the 
habits  or  motives  of  passengers  who  offer  themselves,* 
and  they  may  properly  refuse  passage  to  a  person  seek- 
ing to  return  to  a  town  from  which  he  has  been  forcibly 
expelled.^  But  after  the  ship  liad  got  to  sea  it  was  too 
late  to  take  exceptions  to  the  character  of  the  passenger;^ 
and  after  admission  on  board  and  payment  of  fare,  the 
passenger  cannot  be  expelled  except  for  misbehavior.^ 
The  carrier  having  a  right  to  the  exclusive  use  of  his  vehi- 
cle, may,  without  unnecessary  force,  remove  a  passenger 
on  his  refusal  to  desist  from  the  business  of  an  express 
agent,  when  remonstrated  withJ 

1  Pienon  v.  Doane,  4  WalL  615 ;  Bennett  «.  Dntton,  10  N.  H.  486 ; 
JencQui  v.  Coleman,  2  Sum.  221. 

2  Saltonstall  v.  Stockton,  Taney,  11;  S.  C.  13  Pet.  187. 

3  Jencks  V.  Coleman,  2  Sum.  221. 

4  Pearson  V.  Duane,  4  WaU.  605. 

5  The  D.  R.  Martin,  11  Blatchf .  237 ;  Pearson  v.  Bnane,  4  WalL  605. 

6  Pearson  v.  Duane,  4  Wall.  615 ;  Prendeigast «.  Compton,  8  Car.  A  P. 
462;  Coppin  v.  Braithwalte,  8  Jur.  875. 

7  The  D.  B.  Martin,  11  Blatchf.  235;  8.  C.  18  Int.  Rev.  Rec.  55;  Com- 
monwealth V.  Power,  7  Met.  596 ;  S.  C.  1  Rail  Cas.  389.  And  see  ante, 
8ec.2S4. 

§  26B,  Space  allowed  pasaengerB.— An  excess  of 
passengers  beyond  the  proportion  of  two  to  every  five  tone 
burden  (since  changed  by  statute)  ^  subjects  the  master  to 
a  fine.^  A  violation  of  the  act  of  Congress  does  not,  at 
least  before  conviction  of  the  master,  give  a  lien  foi^  tines 
imposed  upon  him.*  The  carrier  canUot  impose  an  arbi- 
trary rieigulation  up6n  passengers,  restricting  their  use  of 
the  steerage  room;  their  rights  include  being  furnished 
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w^  a  ytei^A  Tlw  pwYiaiom  of  %  AqJi  ^  to  t}i(9  aqapiwt 
of  spa^ce  to  1^  ^Jlowed  fpr  berths  for  p93f eiuoers  con^oiT 
from  foreign  ports  do  i>.ot  apply  to  steam  v(^eb,6  A  iaa$- 
ter  oQ^rtakmg  to  luring  a  greater  Quml^er  of  p^sseogei^ 
ti^ua  j^  peximtte4  by  statute  19  li^bl^  to  a  ^ne,  ^Itiboug^x 
the  a^eemeot  was  made  by  a  former  m^ater^  if  Ufi  la^pw, 
aod  DM  an  oppgrti;mlty  to  a^nul  tl^e  agreemenjb.^ 

3  u.  9*  «•  Tb(9  ^m^m9f  9  i^jb.  ?<»v.  fl^  177. 

4  Tli«0rifliHDine,9ft«ry.  997;  ILao^v.Owgoi|&.S.CiQ.24l»'|f.T. 

^  5  Ibe  MwBbattMl,  2  Bea.  86;  S.  G.  7 1^  B^^t.  Rcms.  38^  AxwiMlB  Bi»t. 
S4ito.  ae^.  4200!. 

6   U.  S.  V. Bfoprton.  1  Low.  179;  U.  S.«.  The  Aiu)«,2  Abl 
And  see  U.  S.  v.  Tbe  Louisa  Barbaxa,  G^p.  332.   And  ^66  : 
sec.  4252.   Begttlations  of  passenger  ships— see  Bev.  Stats. 

§  269.  Ble^tB  Qf  pafUBengers.— Passeog6^9  do  s^t 
only  contraot  for  room  and  transportation,  but  for  goo^ 
treatment  and  protection  from  any  degree  of  Yio],ence, 
abuse,  or  ill  treatment  from  other  passengers^  ships'  serv- 
ants, or  other  persons  coming  on  board  dunng  the  voy- 
age.^ Carriers  aire  bound  to  precaution  to  protect  passen- 
gers from  violence  from  disorderly  persons,^  and  female 
passexigers  from  obscene  co9dnct,  lascivious  behavior,  and 
undue  approach.^  It  is  the  duty  of  the  master  to  exerciae 
toward  female  and  minor  fjassengers  the  care  of  a  parent.^ 
He  will  be  liable  for  suffering  a  gambler  to  decoy  a  minpr, 
a  passenger,  into  a  game  by  which  the  minor  lost  money.  ^ 
A  soldier  fpr  whose  transportation  the  Government  had 
contracted,  and  who  was  discharged  at  sea  during  the 
voyage,  does  not  take  the  character  of  a  passenger  as  to 
immunity  from  the  restraints  of  military  authority.  • 

1   F«adletoii  V.  Khialey,  3  Clift.  416. 
■    2  FBDiv.  The  Norwich  Trans.  Co.  6  Blatchf.  106. 

3  Nleto  V.  Clark.  1  Cliff.  145;  Flint  v.  The  Norwich  Tnuw.  Co.  6 
Blatehf.  156;  ehamberialn  v.  ChaaOler,  3  Mason,  242. 

4  Smith  V.  Wilson,  31  How.  Pr.  272. 

5  Smith  V.  Wilson,  31  How.  Fr.  272. 

6  White  V.  MoDonough,  8  Sawy.  811. 

§  270.  IiiabUity  on  pasaeoeer  contract.— Tbere  13 

no  distinction  between  carriers  of  merchandise  and  carri- 
ers of  passengers  as  to  their  resjionsihility  to  respond  in 
damages  for  a  breach  of  contract.^  The  owners  are  re- 
sponsible for  the  breach  of  the  passenger  contract,  and  for 
resulting  4amage,2  and  for  a  return  of  the  pass^e-money .^ 
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The  contract  may  or  may  not  be  completed,  on  arrival  in 
port  withont  landing,  according  to  stipulations;^  bnt  a 
refusal  to  land  a  passenger  at  a  specified  point  contracted 
for  is  a  breach  of  the  contract.^  If  passengers  or  seamen 
are  carried  to  a  port  different  from  the  one  agreed  upon 
they  may  maintain  an  action  for  damages.^  Emigrant 
passenger  ships  are  liable  for  expenses  of  landing  and 
nousine  passengers  at  an  intermediate  port  for  the  pur- 
pose of  making  repairs.  ^  Where  the  carrier  contracted  to 
have  the  vessel  in  readiness,  he  is  not  exonerated  from 
non-fulfillment  by  disability  from  stress  of  weather,  and 
he  is  bound  to  refund  the  passage-money.  ^  The  passenger 
contract  is  personal,  and  not  suable  in  admiralty  by  the 
master.^  Where  a  carrier  charters  another  vessel  to  trans- 
port passengers  to  their  original  destination,  the  substi- 
tuted vessel  is  liable  for  failure  to  provide  transportation.  ^^^ 

1  The  Zenobia,  Abb.  Adm.  61 ;  The  Paclflo.  1  Blatchf .  883 ;  The  Aber- 
foyle,  Abb.  Adm.  242;  Griggs  o.  Austin,  3  Pick.  20;  Pitman  v.  Hooper,  S 
Sum.  50;  Wolf  v.  Summers,  2  Camp.  631 :  Mulloy  v.  Backer.  6  East,  816; 
Rowland  v.  The  Lavinia,  1  Pet.  Adm.  123;  Mashiter  o.  Buller,  1  Camp. 
S4;  Watson  v.  Dnykinck,  3  Johns.  335;  McOiilre  v.  The  Qolden  State, 
McAll.  105,  distinffulshing  The  Bebecca,  1  Ware,  188. 

3  The  Abeifovle,l  Blatchf.  860;  The  Zenobla,  Abb.  Adm.  48;  I>en- 
nlson  V.  The  Watega,  1  Phila.  468. 

3  Dennlson  v.  The  Wataga,  1  Phlla.  468;  Howland  v.  The  LaTtnia,  1 
Pet.  Adm.  123. 

4  Passenger  Cases,  7  How.  539;  Howland  «.  The  Lavlnla,  1  Pet  Adm. 
123. 

5  The  Canadian,  1  Brown  Adm.  11. 

6  Sunday  v.  Gordon,  Blatchf.  A  H.  669. 

7  Weston  o.  Train,  2  Curt.  49. 

8  Cobb  V.  Howard,  8  Blatchf.  624,  atflrmtng  S.  C.  10  N.  Y.  Leg.  Obs.  8SS. 

9  Brackett  v.  The  Hercules,  GIlp.  190;  Wolf  «.  Summers,  2  Camp.  631. 
10  Dennlson  9.  The  Wataga,  1  Phila.  71. 

§  271.  Liability  for  loss  of  baggage.— The  liability 
for  loss  of  baggage  extends  only  to  such  as  is  delivered  to 
the  care  of  the  carrier  or  his  agents.  ^  An  agreement  to 
carry  ordinary  bagjs^age  may  be  implied,  but  cannot  be  ex- 
tended beyond  such  things  as  the  traveler  usually  has  with 
him  as  a  part  of  his  baggage,^  and  includes  wearing  apparel 
and  bed  and  beddingT  Valuable  laces  were  held  reason- 
able apparel  and  ba^^gage.^  Jewelry  worn  as  part  of  per- 
sonal apparel^  or  left  in  the  state-room  in  a  carpet-bag,*  a 
gold  watch,  a  pair  of  cold  spectacles,  some  money  and 
some  other  small  articles,  and  a  valise  containing  th  m, 
are  baggage.?  Money  not  exceeding  a  reasonable  amount 
and  a  watch  held  part  of  baggage,  and  the  trunk  the  proper 
place  to  keep  them  ;>  but  a  great  amount  of  money  cannot 
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Beu^9xm.  -«-  Tba  contract  £or  caKrying  p98S0iuEeB»  i»  xbot 
distlofiruisbecl  from  the  contract  to  carry  UiNaQOW^ise,  a3 
to  the  liabUity  of  the  carrier  for  ^L^ioages.)-  The  ownem 
of  the  Teasel  are  liable  for  the  torts  of  th^  master  when 
they  inyolve  a  breach  of  the  paffees^er  contract,  and  are 
done  whUid  acting  strictly  within  the  seop0  ot  his  eipgploj- 
nient.3  It  is  immaterial  whether  each  to^ts  be  by  dUieet 
for«e»  as  trespasses,  or  conseqnentiaJl  injuri^Et,'  as  for  dia- 
ti^nrement  of  the  person.  *  oo^  physical  pains  and  mental 
distress  are  grounds  for  damages.^  Passengers  nuiy  w^ 
cover  damages  for  improper  conduct  on  the  part  of  the 
master,^  as  irom  excess  in  his  exerc^  of  antboritiy.^  Tbe 
prineipal  is  liable  for  the  nuscondnet  of  liis  employee 
producing  an  injury,  whether  from  nudiee  or  n^eet,^ 
although  not  for  acts  of  mere  personal,  private  malice;  * 
for  sucn  acts  there  is  a  personal  remedy  uraiiXBt  the  mas- 
ter himself.io  xhe  liability  of  a  vessel  for  injury  to  a 
passenger  by  the  carelessness  of  the  servants  of  the  vessel 
is  not  released  by  the  circumstance  of  the  noxxrpaymeSiyt 
of  fare,  unless  it  is  so  understood.  ^^  ^e  master  naagr 
bind  the  owners  on  an  agreement  to  give  fisae  pasaages^^ 
but  he  must  show  a  distinct  understanding  for  the  gniUir 
itous  passage  and  board  of  his  wife  and  cnikL.^^  where 
employees  were  permitted  to  ^ass  from  place  to  place,  free 
of  charge,  a  person  so  carried  is  deemed  legaUy  on  bQSurd, 
and  the  owners  are  liable  for  injuries  by  culpable  neg- 
ligence in  the  management.!^ 

1  The  Moses  Taylor,  4  Wall.  411:  The  Aberfoyle,  1  BlatcM.  99^  8. 
C.  A;>b.  Adm.  'Hi;  The  Pacific,  I  Blatchf.  669;  MiUloy  «.  Baoli»r, AEptt, 
316. 

2  McGoire  v.  The  Golden  Qate,  McAIL  IOS4  West  v.  Th9  V9fii»Ssmf 
McAll.  510.  explaining  and  distingroishlng  Chamberlain  v.  Chandler,  3 
MafM>n,242.  And  see  Sherwood  v.  Hall,  3  Sufii.  120;  Tlie  ftetacca,  1 
MTare.  ItSS;  The  Fbebe,  1  Ware,  263;  Dean  v.  The  Anffua.  ftee,  ttO; 
Waring  v.  Clarke,  6  How.  44;  The  New  World  v.  KiagTloHow.  imi  Xbe 
RevMige,  3  Wash.  G.  C.  262. 

9  Cfaamberlatn  «.  Cliandler,  3  Mason,  212.  And  see  CHUomv.Bad- 
dlngtou,  1  Car.  A  P.  541 ;  Howell  v.  Young,  5  Bam.  ^  0.  i8»» 

i  The  Qriflamme,  3  Sawy.  897. 

5  The  D.  8.  Gregory,  2  Ben.  289;  Curtis  v.  Boehester  A  8.  B.  B.  Cow 
18N.T.634. 

6  Chamberlain  v.  Chandler,  3  Mason,  242. 

7  McGulre  «.  The  Golden  Gate,  1  McAU.  104. 

8  Pendleton  v.  Kinsley,  3  GUff.  416;  Kibberd  9.  N.  T.  A  S.  B.  B.  Co. 
15  N.  Y.  467.  And  see  Railroad  Co.  v.  Uasniog,  IS  WnU.  6fi&;  ttlgglnss 
«.  Waterrlelt  T.  Co.  40  N.  Y.  23. 

9  The  Aberfoyle,  Abb.  Adm.  242:  ft.  C.  1  Blstchf.  260;  The  Zenobla, 
Ibid.  80:  Joy  v.  Alien,  2  Wood.  A  M.  318;  Th^e  Bebeoca,  1  l^are,  US. 
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13   Mamflufll  V.  Crawford,  4  8ft#y.  aff. 

U  TlieN«w  "^orid  v.  King,  W  How.  46»;  'the  Zeiiobl%  Attb.  Adm.  8t. 

§  27d.  If  eglisenoe  causing  death  or  iniiir7.^Neg- 

llgenoe  causing  toe  death  of  a  passenger  may  oe  punished 
on  conviction  as  manslaughter.  ^  Tlie  carrier  is  uable  for 
the  death  of  a  passeneer  resulting  from  his  negligence  or 
that  of  his  employees.^  Where  a  hand  on  board  a  vessel 
was  killed  through  the  negligence  of  the  engineer,  the 
widow  of  the  deceased  could  have  redress  against  the 
owners  inpenonam;  the  remedy  in  rem  is  confined  to  the 
action  brought  by  tne  passenger.^  But  the  carrier  is  not 
liable  for  an  accident  or  misfortune  which  resulted  from 
no  negligence  or  default  <*n  his  part,  or  that  of  his  em- 
ployees.^  Where  a  passenger  voluntarily  encounters  a 
seen  danger,  he  is  guilty  of  contributory  negligence.^  In 
a  case  of  personal  injury  the  presumption  is  that  the  acci- 
dent was  occasioned  by  the  negligence  of  the  carrier,  <}  as 
by  the  escape  of  steam.?  Under  section  13  of  the  act  of 
July  7th,  18ii8,  if  a  person  be  injured  by  an  explosion  it  is 
incumbent  on  the  owners  to  prove  there  was  no  negli- 
gence; and  the  burden  is  increased  in  case  the  steamer 
was  racing. s  Where  a  child,  a  passenger  on  a  steamship, 
was  poisoned  on  the  passage,  and  died,  in  consequence  of 
negligence  on  the  part  of  the  officers  of  the  ship,  the 
cause  of  action  arose  on  the  contract,  and  survived  to  the 
administrator,  and  might  be  sued  for  in  rem.^  The  rem- 
edy for  negligent  death  or  injury  of  a  passenger  is  either 
in  rem  or  in  personam.  ^^  A  master  is  liable  to  his  servant 
as  much  as  to  any  one  else  for  his  own  negligence.  ^^  Sec- 
tion 4491  of  the  Revised  Statutes  does  not  preclude  a 
mariner  from  proceeding  against  the  vessel  for  damage 
suffered  by  himself  in  consequence  of  neglect  or  miscon- 
duct of  the  ofiicers.^2 

1  IT.  S.  V.  Knowles,  4  Sawy.  520;  Reglna  v.  Pargeter,  8  Cox  C.  C.  191; 
Beglna  v.  Kannes,  2  Car.  &  xL  368. 

2  The  City  of  Brossels,  6  Ben.  371 ;  The  Aberf oyle,  Abb.  Adm.  242. 
And  that  action  lies  for  negligently  causing  death,  see  Steamboat  Co. 
V.  Chase,  16  WalL  032;  The  Highland  Light.  Chase  Dec.  151;  B.  B.  Co. 
V.  Barron.  0  Wall.  106 ;  Penn.  B.  B.  Co.  v.  McCloskey,  23  Pa.  St.  626 ; 
Ford  V.  Monroe,  20  Wend.  210;  The  Platina,  11  Law  Bep.  N.  S.  397 ;  Bar- 
ron 9.  Illinois  Cent.  B.  B.  Co.  1  Biss.  415.  But  see  Cutting  v.  Seabury, 
1  Sprague,  526. 

3  Price  V.  The  Highland  Light,  2  Amer.  L.  T.  118.  And  see  The  High- 
land Ugbt»  Chase  Dec.  156;  Steamboat  Co.  v.  Chase,  16  Wall.  632;  Jones 
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contract  the  carrier  is  entitled  only  to  what  the  carriage  is 
worth.^  A  bill  of  lading  containing  no  express  promise 
or  condition  for  payment  of  freight  does  not  chanse  the 
obligation  under  any  special  contract  to  pay  it.^  Where 
goods  were  shippea  «t  an  undesdeck  freight,  but  were 
actually  carried  on  deck,  the  carrier  was  entitled  only  to 
deck  freight.^  Whece  the  cassrier  carries  the  goods  be- 
yond the  point  stipulated,  he  is  entitled  to  extra  freight.^ 
Where  a  vessel  was  wrecked,  and  the  «M|8ter  and  crew 
constructed  another  vessel  out  of  the  wiie<^  and  conveyed 
part  of  the  cargo  into  port,  they  were  entitled  to  freight 
as  owners.  "7  .1^  the  absence  of  a  statem/oat  of  weight  in 
the  bill  of  lading,  the  ship  is  entitled  to  the  freight  only 
on  the  weight  aelivered.^  Although  3omc  figures  are 
found  on  the  margin  of  the  bill  of  lading,  apparently  as 
the  aggregate  wei^^it,  yet  the  shipper  is  bouaid  to  pay  only 
for  the  actual  weight;^  the  weight  stated  in  the  inventory 
and  entry  is  not  oo&djusive.^^^  The  person  who  wants  to 
ascertain  the  quantity  must  nay  the  expense  of  webb- 
ing ;^^  but  the  vessel  is  bound  to  weigh  the  cargo  when 
necessary,  to  enable  her  to  compute  the  freight.i*^  Where 
foe^^ght  was  to  be  paid  at  a  certain  r^e  for  Indian  AV^  or 
other  grain,  it  includes  only  auch  grain  as  aveiSljged.Ui 
weight  with  the  Indian  com.^^  After  abaudonmeinJi,  ^bee 
insuarecs  are  entitled  to  freight  i>ro  rata,  and  the  owiieraj)f 
the  vessel  to  freight  subsequently  earned.  ^^  As  betwe^ 
different  underwriters,  the  latter  is  entitled  to  ir^lxtjpro 
mtfa^.and  the  former  to  all  subsequently  earned.  ^^' 

1  Th«  fikmry,  iBUttohf .  &  H.  4S5 ;  Tbe  SxcQlaior,  %  'Bw-*^^ 

■2  finox  V.  The  £rtnett»,.Gml>be,  m» 

9  8lDime6-v<  MasUie  Ins.  Co.  of  .AlezaiMlfia,-2  OiMMb  CjLiittS. 

4  Perkins  v.  Hill,  2  Wood.  &  M.  158;  S.  C.  1  Sprague,  123. 

5  Yemardv.  Hudson,  3  Sum.  406. 

6  Swain  V.  t7.  S.  I>ey.  35. 

7  The  HoMer  KoKaon,  1  ^lague,  144. 

8  Lot  of  Dry  Hides,  6  Ben.  200;  18  Int.  Ber.  Bee.  U6. 

9  The  ^ndover,  3  Blatclif .  3003 ;  Lot  of  Bfy  Btaes    S«iu  SM. 

10  Lot  of  Dry  Hides,  6  Ben.  200;  18  Int.  Rev.  Bee.  1«6. 

11  Itoofrw.  Dry  Ox  WOes.  18  Int.  J^v.gftec.  mvfi  Ben-JMO ;  The 
irer,  1  Sprague,  473;  Coultnurst  v.  Sweet,  LawBep.  1 G.  £.  0(13. 

12  Ii9t<tfaryfiU9P»(iBi«i.20I;affiiirl 
23. 

13  ^l|^iai»nt;«Pe»l>Qay»*8CQin.  B.fiOO. 

14  0Qluia1>iaa  Ins.  Co.  Vi  C»tlett,  12  1 
f.,aiuXMnjia.  Co.  4 1(i»on,  201 ;  SpUdt 

15  garoroowt .y . JBwex F.and H.  Ins.  Co. 4  B(mob*  1S6^ 


nrer, 

12  Ji9^QSSmta^ii9^»^limL20l;UmlfaiAv,i:h6lfian^ 
123. 

13 

14  0Qluia1>iaa  Ins.  Co.  Vi  C»tlett,  12  Wheat.  M:  Ajpaimmd. «. 
KtandtlOns.  Co.  4 1(i»on,  201 ;  Spudt  v.  Bowtos,  lOfSiiBt/^. 
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g  276.  FMlgiifc4iPlien.eiiiriMd^--iDh^geii»ial  rxAe  is,  that 
freigbt  is  only  earned  by  a  daeipeilcnananoe<of  dtte  entue 
To^age.^  The  only  ezoeption  is  whose  4here  is-no  default 
or  inability  of  the  carrier  to  perform  the  voyage,  and  -he 
is  ready  to  forward  the  goods,  but  tor  defanlt  on  the  part 
of  the  shipper,  or  his  waiver  of  a  farther  prosecution  of 
the  voyage;^  and  suoh  waiver  need  not  be  by  express 
agreement,  bnt  may  be  implied  or  inferred  irom  acts.^ 
If  one  entire  voyage  is  stipulated  for,  the  owner  cannot 
recover  unless  the  entire  voyage  and  the  whole  service  xh 
performed.^  The  delivery  of  goods  at  the  place  of  desti- 
nation according  to  the  terms  oi  the  charter  party  is  neces- 
sary to  entitle  the  owners  to  the  stipulated  compensation.''. 
A  delivery  of  the  whole  is  a  condition  'precedent  to  the 
right  to  freight.^  If  by  stress  of  weather  or  other  cause  a 
ship  puts  into  another  port  and  unloads,  or  if  wrecked  and 
goods  saved)  they  must  at  the  expense  of  the  carrier  be 
transported  to  their  destination  before  freight  is  payable.  "^ 
The  assent  of  a  charterer  to  a  deviation  cannot  vary  his 
oontract  respecting  freight.^ 

1  Cftse  V.  Bait.  Ins.  Go.  7  Cr.  356 :  Samx»yo  v.  Salter.  1  Mason,  43: 
The  Saratoga,  2  Gall.  164:  S.  C.  6  Amer.  Taw  J.  12:  The  Nathaniel 
Hooper,  8  Sam.  flC;  S.  G.  2  Iaw  Bep.  133 ;  Hurtlu  v.  union  Ins.  Co.  1 
Wash.  0.  C.  UO;  Slmonds  v.  Union  Ins.  Go.  Ibid.  443:  Howl^icl  v.  The 
Lavinla,  1  Pet.  AOm.  123 ;  Donaboe  v.  Kettell,  1  Cllfl.  143;  Weston  v. 
Minot,  3  Woocl.  A  SI.  443 ;  The  Brie,  3  Ware,  232;  Blanchard  v.  Buck- 
man,  8  Me.  1;  VUerboom  «.  Chapman,  13  Mees.  A  w.  289. 

2  The  Kathaiilel.Hoop6r»  3  Sum.  548;  S.  G.  2(Law  Biep.  188. 

8  The  Ann  B.  Blohardson,  Ahb.  Adm.  M4;  Hmtln.v.  Union  Ins.  Co. 
1  Wash.  G.C.  680. 

4  Ponahoe  «.  'XstteU.  1  GUff.  14S:  Weston  v.  Mlnot,.8  Wood. .A  M. 
448;  Watson  v.  DuarUnck,  8  Johns.  835 ;  Col&u  «.  Storev,  5  Mass.  252 ; 
Towle  V.  Kettell.  5  Gush.  18;  Gaze  v.  Bait.  Ins.  Co.  7  Cranch,  858:  Sam- 
payo  V.  Salter,  1  Mason,  43;  The  Saratoga,  2^all.  104 ;  0  Aiuer.  Law  J. 
12;  The  Katbanlel  Hooper,  8  Sum.'il42;  2'Law^Bep.  133:  Jiurtln  v.  Un- 
ion lus.  Co.  1  Wash.C.C.  530;  Simondsv.  UiUouIiis.Co.lkid.443;  How- 
land  r.  The  Lavinla,  1  Pet  Adm.  123. 

5  Hart  f.  Shaw,  1  Cliff.  802;  Brioht v.  Coiwper,  1  Brownt  21;  Cook  v. 
Jennings,  7  Term  Bep.  381 ;  Towle  v.  Rett^il,  SCusb.  IB;  The  Aim  B. 
Bicharoson,  Abb.  Adm.  504;  Coffin  v.  Sturer,  5  Mass.  268;  Bork  v.  Vot- 
ton,  2  McLean,  426;  Barker  v.  Gbeiiot,  2  Johns.  8&2 :  Howland  v.  The 
Laviiiia.1  Pet.  Adm.  123;  Blancbardv.  Buckman,  8  Mo.  1:  Tho  Harri- 
man,9  Wall.  174:  Osgood  v.  Gronlng,  2  Camp.  466;  The  Nathaniel  Hoop- 
er, 8  Bum.  554;  Caze  v.  Baltimore  Ins.  Co.  i  Graiieh,  358;  filarenrdler  v. 
ChcsuMSlK  Ins.  Go.  8  Cianch,  50;  VUerboom  v.  Chapman,  iftMees.  & 

6  WeatoBiv.  Mlnot,  8  Wood.  A  M.  442;  Fenosrer  «.  Hallett,  15  Johns. 
882;  Bavtdson  v.  Gwynne,  12  JSast,  381. 

7  Howland  «.  ITheXavlnia,  1  'Pet.  Adm.  123;  Bork  v.  Noctoii,2Mo- 
IisaD,422. 

0  Maseib*.  OOieBlatfeBii,  2  Cninob,  MO;  arhatcliar  v.  JloOiiUoh.  Ol- 

GOttr305. 
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§  277.  In  case  of  capture.—Captors  are  not  in  gen- 
eral entitled  to  freight  on  the  capture  of  neutral  property 
on  board  of  an  enemy's  ship,  unless  the  goods  are  carried 
to  the  port  of  destination ;  ^  but  they  are  entitled  to  f  reisht 
if  the  property  or  its  proceeds  be  ultimately  destinea  to 
the  place  where  the  captors  carry  the  ship.^  The  captors 
are  substituted  in  the  place  of  the  original  owners  of  the 
goods,  and  take  it  with  its  burdens.^  Yet  if  the  neutral 
carrier  of  enemy's  property  be  guilty  of  fraudulent  or  un- 
neutral conduct,  he  forfeits  his  title  to  freight;  and  a  pur- 
chaser In  good  faith  from  a  tortious  possessor  under  an  il- 
legal capture  is  entitled  to  reimbursement  for  freight  paid 
on  the  goods.fi  The  capture  of  a  neutral  vessel  does  not 
operate  a  dissolution  of  the  contract  of  affreightment.  <^ 

1    The  Ann  Green,  1  GalL  274. 

3    The  Ann  Green,  1  GalL  274. 

3  The  Frances,  8  Granch,  418;  The  Antonia  Johanna,  1  Wheat  ISO; 
The  Society,  9  Granch,  200;  Bales  of  Gotton,  Blatchf.  Pr.  S25;  The  Fan- 
ny, 9  Wheat.  658.   SeePaizB. 

4  The  Gommercen,  1  Wheat.  382;  S.  G.  2  Gall.  261;  The  Hannah  M. 
Johnson,  Blatchf.  Fr.  160. 

5  The  Fanny,  9  Wheat.  658. 

6  The  Nathaniel  Hooper,  3  Sum.  559,  denying  The  HoflhniU[,  6  G. 
Bob.  383;  The  Martha,  3  G.  Bob.  106,  note;  The  Bacehorse,  Id.  101. 

§  278.  Full  freight,  "when  recoverable.  —  If  the 
owner  of  the  cargo  is  the  cause  of  its  non-transportation, 
full'freight  is  due,i  as  where  the  goods  were  sold  by  the 
shipper,^  or  where  the  goods,  by  natural  causes,  and  with- 
out the  fault  of  the  carrier,  may  have  been  deteriorated  or 
diminished  in  transit,^  as  by  leakage,  decay,  etc.^  If  the 
carriage  of  the  goods  be  prevented  by  a  blockade,  still 
freight  is  collectible.^  If  a  cargo  is  necessarily  unloaded 
at  an  intermediate  port  and  there  sold,  freight  is  earned;  ^ 
so,  where  the  consignee  demanded  and  received  delivery 
of  goods  short  of  their  destination;  7  where  the  charterer 
wholly  failed  to  fulfill  the  covenants  of  the  contract,  he 
becomes  liable  for  the  whole  freight  if  the  ship  returns 
empty .8  As  where  a  party  covenanted  to  load  the  whole 
or  a  part  of  a  ship  at  a  stipulated  price  and  fails  to  do  so,^ 
but  on  agreement  to  furnish  a  certain  number  of  barrels, 
at  a  price  fixed  per  barrel,  he  fulfills  the  contract  by 
delivering  in  good  faith  all  he  has.^<)  If  a  vessel  becomes 
•  disabled  the  master  may  refit  in  convenient  time,  or 
tranship  the  cargo;  and  if  the  freighter  disagrees  to  this, 
•the  whole  freight  for  the  full  voyage  may  be  recovered;  ^^ 
Full  freight  is  due  where  the  carrier  was  ready  to  perform 
the  voyage,  and  did  perform  it,  as  soon  as  the  upper  lakes 
were  navigable.  12  * 
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1  Hart  V.  Sbaw,  1  Cliff.  269 :  Clark  v.  GiaMvoe,  2  Out.  87:  Qendanlel . 
9.  Tackemuui,  17  Barb.  184;  Weftton  v.  MInot,  9  Wood.  A  M.  444 :  Bork 
V.  Norton,  2  McLean,  428;  Oiles  v.  The  Cynthia,  1  Pet.  Adm.  203;  Klelne 
V.  Catara,  2  OalL  61 ;  The  Nathaniel  Hooper,  3  Sum.  660;  The  Aniserona, 

1  Dods.  882.  SeeOHABTBB  Pabtt,  S  216. 

2  Weston  V.  Minot,  3  Wood.  A  M.  444;  Hnrtln  o.  Union  Ins.  Co.  1 
Wash.  O.  C.  580;  Harris  «.  Band,  4  N.  H.  259;  Escoplniche  v.  Stewart,  2 
Conn.  891. 

3  Steelman  «.  Taylor,  9  Law  Bep.  N.  S.  36;  S.  C.  8  Ware,  82. 

4  Weston  V.  Mlnot,  3  Wood,  ak  M.  444;  Boblnson  v.  Marine  Ins.  Co. 

2  Johns.  825;  The  Cuba,  3  Ware,  260. 

5  Weston  9.  Mlnot,  3  Wood.  A  M.  444;  Bork  v.  Norton,  2  McLean, 
422;  Hart  V.  The  Thomas  Snow,  1  Cliff.  368:  The  Nathaniel  Hooper,  a 
Sum.  550;  The  Friends,  1  £dw.  Adm.  246:  The  Hercules,  6  Amer.  Law 
J.  21;  Morgan  V.  Ins.  Co.  of  N.  A.  4  I>m.  455;  Tonteng  v.  Hubbard,  3 
Bos.  &  P.  296.  ,  -o 

6  Murray  V.  ^tna  Ins.  Co.  4  Blss.  417. 

7  Ylolettv.  Stettlnlus,  5  Cranch  C.  C.  609:  The  Saratoga,  2  QalL  164; 

6  Amer.  Law  J.  12;  Mlston  v.  Lord,  1  Blatchi.  354;  Case  v.  Bait.  Ins.  Co. 

7  Cranch,  358;  Sampayo  v.  Salter,  1  Mason,  43. 

8  Klelne  v.  Catara,  2  OaU.  73;  Edwin  v.  East  India  Co.  2  Yem.  210; 
Giles  V.  The  Cynthia,  1  Pet.  Adm.  207;  Puller  v.  HaUlday,  12  East,  494. 

9  Klelne  V.  Catara,  2  QaU.  73. 

10  Boblnson  «.  Noble,  8  Pet.  181. 

11  Bork  V.  Norton,  2  McLeui,  426 ;  Luke  v.  Lyde.  2  Burr.  881 ;  Bobln- 
son-v.  Marine  Ins.  Co.  2  Johns.  325;  Detouches  v.  Feck,  9  Ibid.  210. 

12  Bork  V.  Norton,  2  McLean,  427 ;  Palmer  v.  Lorlllard,  16  Johns.  348. 

§  279.  Apportionment  of  freight.~If  the  outward 
and  homeward  voyage  be  one  entire  voyage,  on  a  failure 
to  i)erform  the  homeward  voyage  the  ship's  owner  cannot 
recover,  but  otherwise  if  they  be  separate  voyages.  ^  By 
the  maritime  law,  freight  is  due  as  far  as  the  charterer 
has  had  the  beneficial  use  of  the  vessel;  ^  it  is  due  at  every 
delivery  port.8  Freight  contracted  for  in  gross  for  a  voy-  - 
age  outward  and  inward,  cannot  be  apportioned  and 
recovered  upon  a  part  of  the  cargo,  or  for  a  part  of  the  . 
voyage,  unless  an  apportionment  becomes  feasible  and 
just ;  *  the  court  will  oe  governed  by  equitable  rather  than 
strict  common-law  principles.  ^  So,  freight  on  a  round 
voyage  was  apportioned,  where  an  average  loss  occurred 
on  the  outward  voyage.^  Contracts,  whether  by  charter 
party  or  bill  of  lading,  admit  of  equitable  apportionment 
in  case  of  disaster,  where  the  shipper  voluntarily  receives 
the  goods.T  Where,  however,  the  port  of  distress  and 
the  port  of  shipment  are  the  same,  and  no  part  of  the  voy- 
age has  been  performed,  shipper  ought  not  to  pay  freight.^ 
Ordinarily  the  exception  of  dangers  of  the  seas'  does  not 
entitle  the  vessel  to  claim  freight  in  case  of  jettison,  be* 
yond  the  quantity  delivered.®  Where  a  part  of  the  cargo 
which  had  suffered  decay  without  the  fault  of  the  master  , 
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was  tlicotniavaj»,&ei}^t  is  earned  and  payable  on  that 
which  remains.  ^^^  The  delivery  of  a  complete  cazgo  is  not 
a  condition  precedent,  but  the  master  may  recover  freight 
for  a  short  canro  at  the  stipulated  rate,  the  freighter  hav- 
ing his  remedy  in  damages  for  short  delivery.  ^  The 
power  of  the  consignee  to  bind  the  owners  extends  only 
to  such  acts  as  are  within  the  objects  of  the  consignment 
as  to  freight.  12 

1  Donahoe  v.  Kettell,  1  Cliff.  112;  Mackrell «.  Slmond»  2  Chitt.  666. 

2  The  Ede.  8  Ware*  232;  Towle  v.  Kettell,  0  Gush.  18;  Donaboe  v. 
Kettell,  1  CUff.  142;  Cof&ii  v.  8torer»  5  Mass.  282;  S.  C.  4  Amer.  Deo.  54. 

3  Belf  V.  The  Harla,  1  Pet.  Adm.  190;  Luke  v.  Lyde,  2  Burr.  881. 

4  Weston  V.  Minot,  3  Wood.  &  M.  436;  S.  C.  10  Law  Bep.  305. 

5  Weston  V.  Minot,  3  Wood.  A  M.  442;  Dean  v.  BateSi  2  Wood.  A  M. 
87. 

6  The  TSaay,  1  Sprague,  17;  We8t»n  v.  Minot,  3  Wood,  ft  M.  436;  8. 
C.  10  Law  Bep.  305;  Columbian  Ins.  Co.  o.  Aj9liby»  13  Pet.  330.    See 

AVXBAOB. 

7  The  Velooa.  3  Ware,  140:  Culler  v.  Powell,  6  Term  Bep.  S30;  The 
Erie,  3  Ware,  235:  Weston  v.  Mlnot,  3  Wood.  A  JUL.  444;  Post «.  Bobert- 
8on»  1  Johns.  24;  The  Mohawk,  8  Wall.  161 ;  Osgood  v.  Gronimr,  2  Camp. 
466:  Willlanis  V.  Smith,  2  Caiiies,  13;  Brown  v.  Lull*  2  Sum.  443;  Coflui 
V.  Storer,  5  Mass.  252;  S.  C.  4  Amer.  Dec.  54. 

8  MIston  9.  Lord,  1  Blatchf .  354. 

9  The  Cnba^  3  Ware,  260:  Weston  v.  Mlnot,  3  Wood.  A  BL  444;  Hal« 
werson  v.  Cole,  1  Spears,  321. 

10  The  CoUenburg,  1  Black,  170;  The  Cuba,  8  Ware,  260. 

11  Bitchie  V.  Atkinson.  10  East,  295;  Sheels  v.  Davis,  4  Camp.  118; 
Davidson  v.  Gwynue,  12  East,  3dl ;  Shields  v.  Davis,  6  Taunt.  65. 

12  Nichols  V.  De  Wolf,  1 B.  L  277. 

§  280.  Freight  pro  rata.— Freight  pro  rata  is  earned 
where  the  goods  were  carried  to  the  port  of  delivery  and 
were  refused  by  the  consignee,  in  consequence  of  an  order 
of  the  government.^  Where,  through  any  cause  not  with> 
in  the  control  of  the  master,  tbe  voyage  terminates  at  an 
intermediate  port,  where  the  cargo  is  voluntarily  received 
by  the  owner  thereof,  freight  pro  rata  is  payable.  ^  Where 
the  voyage  is  broken  up  by  a  peril  of  the  sea,  neither  ship- 
per nor  charterer  is  in  general  liable  to  the  owner,  beyond 
the  time  when  the  peril  occurred ;  but  the  rule  is  subject 
to  qualification. >  If  a  part  of  the  cargo  be  lost  the  owner 
may  recover  freight  pro  rata,  if  the  rest  reaches  the  ship- 
pers hands,^  on  the  principle  of  quantum  meruit.  ^  Accept- 
ance at  the  place  of  dlscMter  terminates  the  contract  and 
all  responsibility  of  the  carrier,  who  is  entitled  to  freight 
pro  rata ;  ^  but  the  acceptance  must  be  voluntary .?  If  re- 
ceived- on  compulsion,  no  freight  is  earned  or  is  due, >  as  a 
cdmpnlsory  receipt  from  th»  hands  of  the  admiralty  alter 
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the  master  and  not  to  the  charterer,  he  is  bound  thereby;  ? 
he  has  no  right  to  apply  moneys  due  from  him  for  f reiglit 
to  pay  advances  maae  by  him  to  the  charterer.^  Under 
an  ordinary  bill  of  lading,  the  assignee  of  a  bill  of  lading 
is  bound  to  pay  the  freight  as  a  condition  of  receiving 
the  goods.®  Ho  is  subject  not  only  to  the  freight,  but  to 
the  carrier's  lien  for  the  balance  due  under  a  charter 
party;  10  but,  if  it  was  assigned  simply  as  security,  he  is 
not  liable.ii  Freighters  have  no  right  to  give  bail  for 
freight  which  they  acknowledge  to  oe  due.i^  In  the 
absence  of  any  stipulations,  freight  is  payable  only  when 
the  merchandise  is  in  readiness  to  bo  delivered  to  the 
person  having  the  right  to  receive  it,^^  and  the  master  is 
not  obliged  to  deliver  any  part  of  a  consignment  until 
the  entire  freight  is  paid  or  received,  but  the  consignee  is 
entitled  to  an  opportunity  to  examine  the  goods. ^^  Freight 
is  a  charge  on  the  cargo,  and  the  underwriters  are  not 
liable  therefor,  whether  there  has  been  an  abandonment 
or  not;  ^^  but  it  is  not  a  charge  upon  the  salvage  whether 
the  assured  is  oris  not  the  owner  of  the  vessel  ;i®  as  be- 
tween the  insured  and  the  underwriters,  the  underwriters 
are  in  no  case  liable  for  freight;  ^'  but  when  they  accept 
goods  at  an  intermediate  port,  they  are  liable  for  freight 
pro  rataM  When  payable  in  foreign  money,  freight  is  to 
be  rated  at  its  value  in  the  port  where  payable,  in  the  gold 
coin  of  the  United  States.  ^^ 

1  Boggles  V.  Bncknor,  1  Paine,  358;  Perkins  «.  Hill,  3  Wood.  A  M. 
166:  Merrick r.  Gordon,  20  N.  Y. 93 :  Small  p.  Moates,  i)  Bing.  574 ;  Clu'Lsty 
«.  Kowe.  1  Taunt.  300;  Bitchie  v.  Atkinson,  10  East,  205;  v7yld  v.  Pick- 
ford,  8  Mees.  &  W.  458;  Brotherton  v.  Wood,  3  Brod.  &  B.  64;  9  Price, 
408. 

2  Thatcber  v.  McCuUoh,  Olcott,  365 ;  Bork  v.  Norton,  2  McLean,  433 ; 
Clarksonv.  Edes.4Cow.475;  Perkins  v.  IIIU,  2  Wood.  &  M.  1«6:  Bug- 
gies V.  Bucknor,  1  Paine,  353;  Mantor v.  Holmes,  10 Met. 402 ;  The  volun- 
teer,  1  Sum.  651 ;  Certain  Logs  of  Matiogany,  2  Sum.  689;  Drinkwater  v. 
The  Spartan,  I  Ware,  149. 

3  Shaw «.  Thompson,  Olcott,  U^;  Palmer «.  Oracle,  8  Wheat.  605; 
Buggies  V.  Bucknor,  1  Paine,  358;  The  Volunteer,  1  Sum.  651. 

4  Perkins  v.  Hill,  2  Wood.  Sk  M.  166:  Dougal  o.  Kemble.  3  Blng.  98S; 
Clarkson  v.  £des,4  Cow.  470;  Faith  v.  JBast  India  Co.  4  Bam.  ft  Aid. 630; 
Small  V.  Moates,  9  Bing.  574;  Cook  v.  Taylor,  13  East,  399. 

5  Philadelphia  &c,  B.  B.  Co.  v.  Barnard,  3  Ben.  39;  Bldyard  «.  Phil- 
lips, 4  Blatchf .  443. 

6  Perkins  v.  Hill,  2  Wood,  ft  M.  165;  Moore  v.  Wilson,  1  Term  Itep. 
650;  Morson  v.  Kyner,  1  Maule  ft  S.  303. 

7  Shaw  V.  Thompson,  Olcott,  144. 

8  Shaw  V.  Thompson,  Olcott,  144. 

9  Trask  V.  Duvall,  4  Wash.  G.  C.  181,  dlstingalshlng  Cook  «.  Taylor, 
,  13  East,  399:  Traskv.Duval,4  Wash.  C.C.18lTAct  of  Congress  of  March 

2d,  18b7, 14  8.  L.  647. 
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10  Certain  Logs  of  Mabogany»2  Sum.  605;  Small  v.  Moates,  9  Blng. 
S74. 

11  Swettv.Black»  2  Sprague,  4?:  Blanchard  v.  Page»8  Story,  281; 
liesaflsier  v  The  Southwestern,  2  Woods,  35. 

12  Freight  Money  of  the  Honadnock.  5  Ben.  359;  The  Victor,  1  Losh. 
72 ;  The  Lady  Durham,  3  HsLgg.  Adm.  ISM ;  Ihe  Biby  Grove,  2  W.  Bob.  52. 

13  Brlttan  v.  Bamaby,  21  How.  527. 

14  Brittan  v.  Bamaby,  21  How.  527;  Certain  Logs  of  Mahogany,  2 
8xun.  589. 

15  Caze  V.  Baltimore  Ins.  Co.  7  Cranch,  362;  Baillle  v.  ModigUani,  6 
Term  Bep.  421 ;  Thompson  v.  Bowcroft,  4  East,  34. 

16  Columbian  Ins.  Co.  v.  Gatlett,  12  Wheat.  396,  criticising  BaUlle  «. 
Hodlgliani,  6  Term  Bep.  421.  And  see  Hammond  «.  Essex  F.  and  M. 
Ins.  Co.  4  Mason,  201;  Splidt  v.  Bowles,  10  East,  279. 

17  Caze  V.  Baltimore  Ins.  Co.  7  Cranch,  358. 

18  The  Mohawk,  8  WaU.  158. 

19  The  Patrick  Henry,  1  Ben.  293;  Forbes  r.  Murray,  3  Ben.  497. 

§  282.  Freight,  'when  not  earned.— A  charge  for 
freight  where  the  master  agrees  to  carry  the  goods  of  a 
mariner  free,  cannot  be  made.i  Where  the  owner  of  a 
vessel  sold  her  to  be  delivered  in  the  future,  stipulating  to 
carry  to  the  port  of  delivery  any  cargo  belonging  to  the 
purchaser,  but  could  not  make  a  good  title,  he  can  claim 
no  freight  for  conveyance  of  the  cargo.2  No  freight  can 
be  charged  on  tlio  natural  increase  of  theproperty;  freight 
ispayable  for  the  quantity  shipped,  not  that  delivered.^ 
Where  the  voyage  is  broken  up  no  more  for  the  benefit  of 
the  cargo  than  tor  the  owners,  and  shippers  derived  no 
benefit  under  the  contract,  they  ought  not  to  pay  freight.* 
Freight  is  not  due  on  the  failure  of  the  voj^agc^  as  where  it 
was  defeated  by  an  overwhelming  calamity,  necessitating 
a  sale  at  an  intermediate  port,o  or  by  some  fortuitous 
event,7  by  accident  or  superior  force, 8  as  by  a  blockade  of 
the  port  of  destination,^  or  by  an  interdiction  of  com- 
merce, i<>  or  an  embargo  rendering  the  fulfillment  of  the 
contract  impossible.ii  or  by  capture,  though  the  cargo  be 
afterward  restored.  1^  Where  a  cargo  Ih  destroyed  in  specie 
by  a  peril  of  the  sea,  so  that  it  loses  its  original  character 
at  the  port  of  distress,  or  becomes  so  damaged  that  if  re- 
flhippea  a  total  destruction  in  specie  would  oe  inevitable, 
the  shipper  is  not  liable  for  the  freight,  i^  So,  where  a  por- 
tion of  the  cargo  is  rendered  wortliless,  and  the  residue 
not  of  sufficient  value  to  justify  the  continuance  of  the 
voyage,  and  is  therefore  sold  by  the  master,  no  freight  can 
be  claimed.^*  If  the  master,  without  sufficient  cause,  re- 
fuse to  repair  the  vessel  at  a  port  of  distress,  and  send  on 
the  goods,  or  procure  another  ship  for  that  purpose,  he  can 
recover  no  f  reight.^^    Where  the  cargo  is  brought  back  to 
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the  |ioct  o€  iadiDK,  the  ovmer  is  not  entitled  to  eompensa- 

tion.i<»  Goods  sold  to  pay  salvage  or  money  advanced  to 
relieve  a  cargo  from  salvage,  tot  lie  extent  of  the  salvage, 
they  are  treated  as  if  lost  on  tho  voyage,  and  no  freight  is 
due  on  them.^^  Where  a  vessel  puts  into  a  port  of  distress 
and  the  cargo  is  sold  by  the  master  and  the  voyage  is 
broken  up,  no  claim  for  freight  can  be  maintained.^' 

1  Harrison  v.  The  Eclipse,  Crabbe,  223. 

2  Tlie£zcelaier,8Beii.434. 

3  Gibson  V.  Stozge,  10  Exeh.  IBS;  SO  Bng.  L.  A  E.  400. 

4  lOBtonv.  hord,  I  Blatelif.  064;  The  llurteaii,0  ^VUL  174$  LoHl- 
larcl  V,  f&lmer,  15  Jobsa.  14. 

5  Ifatter  of  Howard,  0  W«IL  175. 

6  The  Nathaniel  Hooper,  3  Snm.  flSO;  Weiton  •.  Hiaet,  8  Woo4.  A 
M.  442;  Gaze  v.  Baltimore  Ins.  Co.  7  Cranch,  38ft:  Hortin  v.  Union  Ins. 
Co.  1  Wash.  C.  C.  530:  Miston  v.  Lord,  1  Blatchf.  352;  Armrqyd  v.  Union 
Ins.  Co.  3  Bfian.  437;  CaUendOTv.  Ins.  Co.  of  N.  A.  5  Binn.  625;  Qna  v. 
Wain,  2  Serg.  &  R.  229:  Alar.  Ins.  Co.  v.  U.  Ins.  Co.  9  Johns.  Ifi6;  Lid- 
dard  r.  Lopez,  10  East,  526;  Hunter  v.  Prlnsep,  10  East.  878;  Gray  «. 
Wain,  2  Setg.  A  B.  228;  The  Nathaniel  Hooper,  3  Sum.  550. 

7  The  Erie,  3  Ware,  2333;  Towle  v.  KetteU,  5  Cush.  18. 

8  The  Baratoga,  2  GaU.  178;  The  Hiram,  3  C.  Bob.  180. 

9  Bcott  «.  Libb7,2  Johns.  336;  S.  C.  8  Amer.  Dec.  431;  The  tfairl- 
man,  9  WalL  174;  Lorillard  v.  Palmer,  15  Johns.  14. 

10  Bork  V.  Norton,  2  McLean,  426;  The  Saratoga,  2  Gall.  164;  Osgood 
V.  Groning,  2  Camp.  466. 

11  The  Nathaniel  Hooper,  3  Sum.  560;  The  Isabella  Jacobins,  4  C- 
Bob.  77;  The  Wilhelmiiia  Elonora,  3  C.  Bob.  234;  Boric  v.  Norton,  2  Mo- 
Lean,  4:22;  The  Saratoga,  2  Gall.  179. 

12  Sampayov.  Salter,  1  Mason,  44. 

13  Bldgf ord  9.  Phillips,  4  Blatchf.  443 ;  The  Nathaniel  Hooper,  8  Sum. 
550;  Hnnter  v.  Prlnsep,  10  East,  878;  7  Sow.  505. 

14  The  Ann  D.  Bichardson,  Abb.  Adm.  499 ;  Miston  •.  Lord,  1  Blatchf- 
854. 

15  Welch  V.  Hicks,  6  Cow.  504;  Bork  «.  Norton,  2  McLean,  480. 

16  The  Harrlman,  9  Ware,  175:  Smith  v.  Wilson,  Abb.  on  8p.  367:  At- 
kinson V.  Bitcbie,  10  East,  530;  Vlierboora  «.  Chapman.  13  Mees.  Jk  W. 
230:  Scott  V.  Libby,  2  Johns.  336;  Smith  v.  Wilson,  Abb.  on  Sh.267; 
Liadard  V.  Lopez,  10  East,  526;  Benner  v.  EquLIns.  Co.  6  Allen,  222; 
Chase  v.  Alliance  Ins.  Co.  9  Allen,  311. 

17  The  Nathaniel  Hooper,  3  Sum.  553;  Luke  v.  Lyde,  2  Burr.  881. 

18  The  Ann  D.  Blchardson,  Abb.  Adm.  499.  Approved,  I  Blatchf. 
858.   And  see  Miston  v.  Lord,  1  Blatchf.  354. 

§  283.  Recovery  back  of  f reight.~Fre^hteRi  may 
recover  back  freight  paid,  if  from  any  cause  not  attzibn- 
table  to  them,  the  goods  be  not  transported.  ^  When  the 
charterers  took  on  tuemselves  the  risk  of  the  vovage,  they 
are  not  entitled  to  a  return  of  the  freight  on  failure  of  the 
voyage.^  If  a  sum  was  to  be  paid  absolutely  in  advance, 
as  the  price  of  the  hiring,  or  the  liquidated  compeaflation 
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18  The  EUa'a  Caigo,  1  Low.  8S;  The  Erie,  a  Ware,  228;  Certain  Lom 
of  Mahogany,  2  Sum.  60B;  Faith  v.  The  East  India  Co.  4  Bam.  A  JLBL 
630. 

19  Webb  V.Anderson,  Taney,  004. 

20  Oracie  v.  Palmer,  8  Wheat.  605,  reversing  8.  C.  4  Wash.  C.  C.  110. 

21  The  Marianna,  6  C.  Bob.  24;  The  Abo,  Spink's  Prlie,  40.  See 
Pbizb. 

§  285.  On  vessel  chartered.— As  between  the  owner 
and  charterer  payment  of  freight  is  implied  before  the  de- 
livery of  the  gooas,^  the  implication  is  in  aid  of  the  equi- 
table contract  to  secure  its  fulfillment.^  The  lien  exists 
for  all  the  freight  due  and  payable,^  to  the  whole  extent 
of  the  liability  of  the  charterer.^  Goods  of  third  parties 
are  liable  for  freight  only  to  the  extent  of  freight  payable 
to  the  chsulierers  by  the  shippers.*    Where  freight  was 

Eayable  to  the  charterers,  and  the  owners'  riehts  to  freight 
ad  not  accrued,  the  owners  have  no  lien.^  Where  the 
charter  party  provided  for  compensation  of  the  whole  ship 
by  the  month,  a  person  other  than  the  charterer  is  liable 
for  reasonable  freight  on  a  bill  of  lading  in  the  usual  form, 
adding,  **  as  per  charter  party."  ^  Where  the  stipulation 
was  for  a  lien  on  the  lading  of  the  ship,  the  lien  attaches 
on  the  goods  of  the  charterer,  and  against  his  indorsee  of 
the  bill  of  lading.8  Where  possession  and  control  remain 
with  the  master  or  consignee,  who  credits  freight  on  con- 
signment, the  charterer,  on  debts  owing  him  i>y  the  lat- 
ter, will  not  acquit  himself  of  liability  to  the  master  for 
freight.^  It  is  usual  in  charter  parties  to  stipulate  that 
goods  are  bound  for  freight,  or  that  freight  shall  be  paid 
or  secured  on  delivery.  In  all  such  cases  the  lien  is  con- 
sidered perfect,  notwithstanding  a  covenant  for  the  pav- 
ment  of  freight.  ^<)  Defects  in  the  ship  which  lead  to  tak- 
ing on  less  cargo  than  usual,  might  sometimes  defeat  the 
recovery  of  freight.^i 

1  Webb  V.  Anderson,  Taney,  616:  Oracie  v.  Pahner,  8  Wheat.  605 ; 
PeiUns  V.  Hill,  2  Wood.  A  M.  165;  The  Panama,  Olcott,  362 ;  The  Re- 
becca, 1  Ware,  188. 

2  Perkins  v.  Hill,  2  Wood.  A  M.  165;  Shepard  v.  De  Bemales,  13  East, 
865;  Barker  v.  Havens,  17  Johns.  234;  Grociev.  Palmer,  8  Wheat.  605; 
Certain  Logs  of  liahogany,  2  Sam.  605. 

S  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  883 ;  Palmer  «.  Oracle,  4 
Wash.  C.  C.  117,  distinguishing  Paul  v.  Birch,  2  Atk.  621. 

.  4  Oracle  v.  Palmer,  8  Wheat.  636 ;  Webb  r.  Anderson,  Taney,  615, 
^iiiHtiffnUhltig  Faith  V.  East  Iiidla  Co.  4  Bam.  A  Aid.  630. 

5  The  Volunteer,  1  Sum.  573 ;  Christie  v.  Lewis,  2  Brod.  A  B.  410; 
Small  V.  Moates,  9  Blng.  574;  Faith  v.  East  Ind.  Co.  4  Bam.  A  Aid.  6Ml 

6  Perkins  v.  HUl,  2  Wood.  A  M.  158. 
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8  Baymond  v.  Tyson,  17  How.  62;  SmaU  «.  Mofldes,  9  Blng.  «n. 

0  Slunrv.  Tlu>mpwiii,01cott,144. 

10  Tlie  Yohmtear,  1  Sum.  677;  Pi<dmutt  «.  Woods,  6  Pl^  248. 

11  Weston  V.  MInot,  3  Wood.  A  M.  447:  Elliott  v.  Rossell,  10  Johns.  I ; 
Sllrav.  Low,  1  Johns.  184;  Pntnam  v.  Wood,  8  Mass.  481;  Lyonv.  Mells, 
5  Bast,  488. 

§  286.  Sffect  of  special  stipiilatioiis^-Ship-ownen 

may  stand  on  the  contract  and  seek  their  remedy  on  the 
form  to  which  it  originally  belonged.^  Stipulations  to 
vary  the  law  merchant  in  res|)ect  to  obligations  arising  on 
a  bUl  of  lading  must  be  in  writing,  sign^  by  the  parties.^ 
The  presumption  of  the  law  merchant  must  be  negatived 
by  an  express  stipulation  in  the  contraot.^  The  law  does 
not  absolutely  depend  on  any  covenant  to  na^r  on  deliv- 
ery; it  exists  if  it  does  not  appear  that  the  cleuvery  is  to 
precede  payment.^  A  clause  binding  the  ship  and  caxso 
respectively  is  valid,  and  creates  a  pledge  or  lien  on  the 
oargo.^  The  lien  of  the  owner  is  not  limited  by  the 
amount  of  the  penal  sum  stated  in  the  chatter  party .< 
The  master  cannot  deprive  the  owners  of  their  lien  on  the 
cargo.  7  A  stipulation  to  *'have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurrage,"  held 
•to  include  dead  freight  and  demurrage.  ^  The  owner  has 
a  lien  for  freight  under  the  charter  party,  where  charterers 
are  bound  to  deliver  the  vessel  on  her  return.^  Where 
the  contract  stipulates  that  the  entire  freight  be  paid  at 
the  port  of  shipment  the  lien  attaches,  although  bills  on 
time  be  given  and  accepted,  which  bills  were  fSterwards 
dishonorod.^<^  Where  the  hire  was  to  be  paid  semi-«n- 
nually,  the  owners  have  not  a  lien  on  the  outward  cargo 
for  the  lirst  six  months'  hire.^^  The  cargo  of  a  third  per- 
son is  not  subject  to  the  lien  in  favor  of  the  owner  or 
•master  on  a  contract  for  a  fixed  amount  per month.^  The 
owner  of  a  vessel  let  to  the  Government  has  no  lien  on 
goods  of  the  Government.  ^^ 

1  The  Bird  of  FuAdlse,  6  Wfdl.  561 ;  The  Kimball,  8  Wan.  87. 

2  Brlttan  «.  Banutby,  21  How.  527. 

3  The  Bird  of  Paradise,  5  Wall.  563;  How  v.  Kirehner,  n  Xoxe  £. 
G.  21 ;  Kirehner  v.  The  Venus,  12  Ibid.  384. 

A  The  Volunteer,  1  Sam.  591;  Oracle  v.  Pa}ni«r,  8  Wheat  tM;  te- 
TlUe  V.  Campion.  2'Bam.  A  Aid.  503;  Ghrtatlev. Lewis,  2  Bvoo.  AMJ&i 
Tate-  V.  Meek,  8  Taunt.  280. 

5  The  V(AontDer,  1  Sam.  851. 

6  The  Salem's  Cargo,  1  Spragoe,  880. 
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Oracle  v.Pa]Ker,  8  Wheat.  605;  TtieBtfem'ftCnio,l'lSngftt[6,186. 
6   fiIrabfP)fraQfi8,0W^.  059. 
9  Gertadh  Logs  of  Uftlioga&y,  2  JStun.  689. 

10  Tbe  Bfrd  of  Paradise,  5  Wall.  561 ;  Graete  v.  Palmer,  8  inTheat.  tK  z 
S.  C.4Wasb.  C.  G.  410:  Campion  «.  Golviti,8  Bing.  K.  C.  17;  SmaU  «. 
Moates,  6  Blntr.  574:  Gllklson  «.  Middleton,  2  Com.  B.  N.  8. 131;  Nelsb 
V.  Graham,  8  £ms  &  B.  505. 

11  iUymond  v.  Tyson,  17  How.  53. 

12  FeiUns V.  Hill,  2  Wo6d.  ft  M.  163;  The  Tolnnteer,  1  BtOn,  851. 

13  The  Undaunted,  2  Spragae,  ld4. 

§  287.  Waiver  of  Hen.— The  liability  of  thd  car|$6 
catiiiot  be  extended  beyond  the  stipulations  in  the  char- 
ter party.i  The  lien  for  freight  may  be  considered  to  have 
been  waived  if  there  are  stipulations  inconsistent  with  the 
exercise  of  the  lien,2  but  this  must  be  satisfactorily  shoWn.^ 
The  language  must  be  very  strong,  absolutely  and  entirely 
inconsistent,  to  exclude  the  lien  of  the  owners.*  A  stipu- 
lation for  payment  after  delivery  of  the  cargo  is  inconsist- 
ent with  the  existence  of  the  lien. ^  While  the  owner  keep^ 
possession  ^y  the  master  and  crew,  the  lien  can  only  be 
excluded  by  the  most  express  and  absolute  terms,  or  by 
necessary  implication  from  the  contract.^  An  fexpress 
stipulation  of  the  time  and  manner  of  payins  freight  will 
not  alone  overturn  the  Hen. 7  but  it  is  lost  if  the  goods  ar^ 
delivered  and  time  allowed  to  pay  the  freight.'  A  stipu^- 
lation  to  pay  freight  five  or  ten  dajrs  after  the  return  of 
the  vessel  is  not  ft  waiver  of  the  lien.^  The  lien  is  not 
waived  by  taking  drafts  as  cond  iti  onal  payment .w  Where 
it  distinctly  appears  that  tlie  owner  trusted  to  the  personal 
responsibility  of  the  merchant,  the  lien  is  waived.^*  Where 
credit  was  given  to  the  charterer,  his  subsequent  iiilSolv- 
ency  cannot  alter  the  terms,  or  shorten  th^  credit,^  as 
where  the  parties  enter  into  a  personal  contract  for  a  spe- 
cific sum.«  The  lien  may  be  modified  or  displaced  oy 
agreement,  express  or  implied,  i*  but  is  not  waived  by  a 
statement  in  the  bill  of  lading  that  freight  has  been  set- 
tled.i6 

1  Webb  «.  Anderson,  Ta&ey,  504. 

2  Burmxmd  v.  Tyson,  17  How.  53;  Packard  ».  Tbe  Loitlsa,  2  Wobd.  A 
H.54:  Rugglesf.  BucknorU  Paine,  363;  Chandler «.  Belden,  18^lobns. 
187 ;  Lucas f.KockellS.  4  King.  72!):  Cowell  v.  Simpson,  16. Ves.  Jr.  275; 
Campion  v.  Golvln,3  Blng.  H.  G.  17;  Chase  v.  Westmoro,  5  IraTtle  &  S. 
180;  QrawsbajMr.  HMDfray.  4  Bam.  A  Aid.  82:  Pol  v»  Holt,  4  Ben.  287  ; 

flje  Eddsv  5  Wall.  481 :  Thojiird  ol  Paradise,  6WaU.  saeiSmflll  t. 
oates,  8  Binff.  574;  Taiejr.  Week,  8  .Taunt*  280;  KlinbaU  t.  The  Anna 
ImT)^,  2  cliff.  4;  8.  G.  3  WaU.  37;  Sears  v.  Bags  of  xaaseed,.!  CItfl.  63  i 
taviUe9.Campion,2Bam.  &  Aid.  503;  Homcastle  v.  Farran,  3  Bam. 
;Am.49T. 
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3  Boggles «.  Bncknor,  1  Paine,  35S ;  The  Bird  of  VanOlaB,  5  Wan. 
658;  Grawsbay  o.  Homfray,  4  Barn.  A  Aid.  50. 

4  Raymond  v.  Tyson,  17  How.  70;  The  Bird  of  Paradise,  6  Wall.  556; 
Campion  v.  Colvin,  3  Bin^.  N.  0. 17:  Stevenson  v.  BlakelocK,  1  Maole  A 
8. 535;  Wilson  o.  Kym^r,  1  Maule  &  S.  157 :  NeLsh  v.  Graham.  8  El.  &  B. 
605;  Grawshay  V.  Homfray,  4  Bam.  &  Aid.  50;  Pinneyo.  Wells,  10  Conn. 
104;  Howard  V.  Macoadray,  7  Gray,  516. 

5  The  Kimball,  3  Wan.  43 ;  Foster  «  Colby,  3  Ex.  704. 

6  Raymond  o.  Tyson,  17  How.  70;  Certain  Logs  of  liahogany,  2  Sum. 
589. 

7  Raymond  v.  Tyson,  17  How.  70;  Crawshay  «.  Homfray,  4  Bam.  A 
Aid.  50;  Chandler  v.  Belden,  18  Johns.  157. 

8  Packard  v.  The  Louisa,  2  Wood,  ft  M.  53:  Perkins  v.  Hill,  3  Ibid. 
158;  The  Volunteer,  1  Sum.  551 :  The  Tan  Bark  Case,  1  Brown  Adm. 
151;  Sears  V.  Ba^  of  Linseed,  1  Cliff.  73;  Raymonds.  Tyson,  17  How. 
53 :  Anon3rmou9, 11  Mod.  6 ;  Sanders  v.  Vanzeller,  4  Q.  B.  260;  Skinner 
V.  tJpshaw,  2  Ld.  Baym.  753. 

9  The  Bird  of  Paradlne,  5  Wall.  553;  The  Kimball,  8  Wall.  44;  Certain 
Jjofcs  of  Mahogany,  7  Sum.  53;):  The  Volunteer,  1  Sum.  551,  denying 
BIrley  v.  Gladstone,  3  Maule  &  S.  205. 

10  The  Emily  Souder,  17  Wall.  670 :  The  Kimball,  3  Wall.  87;  8.  C.  3 
Cliff.  4;  Raymond  v.  Tyson,  17  How.  62;  Crawshay  v.  Homfray,  4  Barn, 
ft  Aid.  50;  Fox  v.  Holt,  4  Ben.  237;  The  Eddy,  5  Wall.  481 ;  Bu^^leso. 
Bucknor,  1  Paine,  333;  Chandler  v.  Belden,  IS  Johns,  l*)?;  Lucas  v. 
Noekells,  4  Blnsr.  729:  Cowell  v.  Simpson,  16  Ves.  Jr.  275;  Cliase  v. 
Westmore,  6  Maule  ft  S.  180;  Crawshay  v.  Homfray,  4  Bam.  ft  Aid. 
52;  Raymond  v.  The  Ellen  Stewart,  5  McLean,  271,  distingulshiug  The 
Nestor,  1  Sum.  73. 

11  The  Bird  of  Paradise,  5  WalL  660 ;  Tamvaco  v.  Simpson,  Law  Rep. 
1  C.  P.  863. 

12  Ex  parte  Lewis,  2  Gall.  485;  Christie  v.  Lewis,  2  Brod.  ft  B.  410 ; 
PhlUips  V,  Rodle,  15  East,  547. 

13  The  Bird  of  Paradise,  5  Wall.  545.   And  see  The  Eddy,  5  Wall.  481. 

14  Grade  v.  Palmer,  8  Wheat.  605,  reversing  S.  C.  4  Wash.  C.  C.  110. 

§  288.  Lien,  ^vhen  not  divested.— The  lien  is  lost  by 
an  unconditional  delivery  of  the  cargo,  *  but  othenvise  if 
conditions  are  annexed;  2  a  delivery  to  the  consignee, 
with  the  understanding  that  the  lUm  is  to  continue,  does 
not  divest  the  lien.8  The  delivery  must  be  made  with  in- 
tent to  part  with  the  lien;  mere  manual  delivery  does  not 
necessarily  operate  to  discharge  the  lien.*  The  mere 
intent  of  the  master  to  retain  the  lien  and  not  communi- 
cated, where  consignee  bought  and  paid  for  tlie  cargo 
delivered,  without  demanding  the  freight,  is  not  sufficient 
to  avoid  the  loss  of  the  lien.^  The  lien  is  not  divested  by 
delivery  of  goods  in  warehouse,^  nor  is  the  lien  discharged 
by  transfer  of  the  property.^ 

1  Kimball  v.  The  Anna  Klml>allt2  Cliff.  4 ;  Sears  v.  Ba^  of  Linseed, 
1  Cliff.  68;  S.  C.  1  Black,  108:  The  Tan  Bark  Case,  1  Brown  Adni.  151; 
The  Bird  of  Paradise,  5  WaJJ.  555;  The  Eddy,  5  WalL  481;  Raymond  v. 
Tyson,  17  How.  53. 

2  KlmbaH  9,  The  Anna  Kimball,  2  Cliff.  4;  Sears  v.  Bags  of  Linseed, 
1  Cliff.  68;  S.  C.  1  Black,  108;  The  Tan  Bark  Case,  1  Brown  Adm.  151. 
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5  Bags  of  Linseed,  1  Black.  106;  The  Kimball,  S  WaU.  41;  Qangh* 
ran  v.  Tons  of  Coal,  18  How.  Pr.  2H. 

4  Gftugbran  v.  Tons  of  Goal.  18  How.  Pr.  25;  8. 0.  1ft  Int.  Bey.  Kec. 
U;  4  Blatelif.  868;  The  Santee,  2  Ben.  627. 

6  The  Tan  Bark  Case,  1  Brown  Adm.  151;  Ba^  of  Linseed,  1  Black, 
106;  Bigelow  v.  Heaton,  4  Denio,  496. 

6  Kimball  r.  The  Anna  Kimball,  2  Cliff.  15;  The  Volunteer,  1  Sum. 
551;  Certain  Ijosb  of  Mahogany,  2  Sum.  589. 

7  Webb  «.  Anderson,  Taney,  518;  Small  v.  Moates,  9  Blng.  574. 

§  289.  Recoupment  from  freight.  — An  owner  of 

foods  damaged  bv  fault  of  the  carrier  is  entitled  to  a  re- 
atement  oi  the  freight  to  the  extent  of  the  damage,  ^  as 
on  loss  of  part  of  tne  voyage,-*  or  part  of  cargo.*^  Un- 
reasonable delay  in  delivering  is  not  a  defense  to  a 
libel  for  the  freight,  without  proof  of  damage  through 
such  delay  .^ 

1  Kennedy  v.  Dodge,  1  Ben.  915;  Bearse  «.  Bones,  1  Spragne,  831 ; 
Thatcher  v.  McCulloh,  Olcott,  365;  Holyoke  v.  bepew,  2  Ben.  844; 
Snow  V.  Carruth,  1  Sprague,  324;  Bradstreetv.  Heran,  Abb.  Adm.  209; 
9  Blatchf.  116;  Zerega  v. Toppe,  1  Abb.  Adm.  397;  Dedekam  v.  Vose,  3 
Blatchf .  44. 

2  Weston  9.  Mlnot,  3  Wood.  A  M.  443;  Atkinson  v.  Bitchle,  10  East, 
530. 

3  Weston  9,  MInot,  3  Wood.  A  M.  443;  Bitcbie  v.  Atkinson,  10  East, 
295. 

4  Page  v.Mmiro,lBobnes,  232. 
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CHAPTER  Xm. 

290.  Doctrine  of. 

291.  Sacrifice  mnst  be  Yoluntary. 

292.  Effort  must  be  successfol. 

293.  Damage  to  the  vessel. 

294.  Voluntary  stranding. 

295.  Damage  or  loss  of  cargo. 
s  296.  Loss  by  jettison. 

S  297.  Expenses  of  saving  ship  and  cargo. 

S  298.  Contributory  interests. 

S  299.  What  property  contributes. 

S  300.  Contributory  values. 

I  301.  Adjustment. 

S  302.  Enforcement  of  claim. 

§  290.  Doctrine  of  .—General  average  is  a  contract 
by  thp  owners  of  the  vessel,  cargo,  and  freight  towards 
loss  sustained  for  the  benefit  of  all.  Partial  or  particular 
average  means  only  a  partial  loss.^  The  doctrine  of 
general  average  contribution  is  founded  on  the  principles 
of  equity  and  natural  justice.^  To  constitute  a  general 
average  three  things  must  concur:  first,  a  common  danger 
imminent  and  apparently  inevitable  ;  second,  a  voluntary 
sacrifice  to  avoid  it;  and  third,  success  in  the  attempt.^ 
The  property  saved  and  the  property  sacrificed  must  be 
exposed  to  a  common  danger. ^  A  common  danger  must 
occur,  in  which  the  ship,  cargo,  and  crew  participate;  it 
must  be  imminent  and  apparently  inevitable,  except  by 
voluntarily  incurring  the  loss  of  a  portion  to  save  the  re- 
maiuder.5  The  greater  and  more  imminent  the  peril,  the 
more  meritorious  the  claim  for  contribution,  where  the 
sacrifice  was  voluntary,  and  contributed  to  save  associated 
interests  from  impending  danger. «  The  master  may 
select  another  and  less  peril,  and  recover  on  the  general 
average  from  the  cargo  saved.  ^  There  may  be  a  choice 
of  perils,  even  when  there  is  no  possibility  of  perfect 
safety.  8  Where  the  vessel  and  cargo  are  in  common 
peril,  and  the  master,  to  avoid  a  greater  peril,  selects 
another  and  less  peril,  he  may  recover  on  general  average 
from  the  cargo  thereby  saved.^  As  on  a  decision  to  enter 
a  bay  without  a  pilot,  where  the  danger  of  remaining  out- 
side is  greater  than  running  in.^<>  In  an  emergency,  it  is 
presumed,  in  the  absence  of  contradictory  proof,  that  the 
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master'e  daoiston  was  wisely  made;^^  Tbe  owifef  of  a 
vessel  is  lK)t  eimHleil  to  contrlimtioii  fof  dam^^jS^  sus- 
tained or  expenses  incurred  by  perils  of  toe  l^eds,  Ifshe  Tt^fts 
smeairortby  wben  she  leftttte  poft.^  The  4iiesH;i6n  of 
contribation  does  not  depend  upon  tbe  amount  of  ddlb- 
afeJ.ia 

1  Coster  v.Fta(Bnlx  Ins^Go.  2  Wanb,  C.  0.  51.  And  tee  PttMer  v. 
Ocean  Ins.  Co.  8  Sam.  27;  reters  v.  waireii  uis.  Co.  1  8torjr>  4^. 

2  ftcAiiflrfet^  «.  fhitdifer,  S  tVall.  ^2 ;  iTltolfelt  v.  Holmes.  25  ^  tt. 
356;  Stater  v.  Hayward  Rubber  Co.  20  Comi.  128. 

3  n|n^d^.A,QAtQS.J0.1{ow..27O;  Colutiibltin  Ins.  Co.  v.  AsfaijN.13 
l>t»t.Mj;  Sctimier  h.  Bradford,  14  Pick.  13;  Delano  «.  Gloso  of  Tfe 

4  Delano  v.  Cargo  of  The  Gallatin,  1  Woods,  643. 

5  Barnard  «.  Adams,  10  ftow.  270;  Delano  v.  Cargo  of  the  Gallatin, 
1  Woodsy  6M;  Coltlmblan  Ins.  Co;  v.  Ashby,  13  Peters,  331. 

6  The  Star  of  fiot>e,  9  Wall.  229;  Barfaard  v.  Adams,  10  Hoir.  ftd, 

7  O'Gonno^  v.  The  Ocean  Star,  1  JBolmes,  248;  The  WsM^foli  1 
Brown  Adm.  469. 

8  Tfle  Star  of  Hope,  9  Wall.  233 ;  Slins  «.  Gmney ,  4  ^Inn.  513. 

9  0*C<hmor  «.  Th0  Oceim  Star,  1  Holmes,  248. 

10  llie  dtar  of  Hope,  9  ^^all.  234 ;  Bea  v,  Cntler,  1  Spragae,  185. 

11  Th6  Star  of  Bone,  0  Wall.  234 ;  Patten  v.  Darling,  1 CUA.  254;  Law- 
rehee  v.  BUntttm,  17  How.  100;  Dupont  v.  Vance,  19  How.  162. 

12  Wilson  V.  Cross,  33  Cal.  60. 

13  Hntual  ^e  ins.  Co.  r.  Tbe  George,  Olcott,  99;  Oolmablan  Ins.  Co. 
V.  AstttTrii  Pet.  831 ;  4  Ibid.  139. 

§  fl9i.  Saerifioe  txttist  be  ▼oltt.atary.— A  tomtttfa 
dangler  must  exist,  and  the  sacrifice  of  a  part  must  be  vol- 
untarj.i.  There  must  be  an  intent,  a  deliberate  purpose 
to  sacrifice  tbe  tbin^,  at  all  events,  or  at  the  very  leadt  to 
put  it  in  a  Situation  in  wbicb  tbe  danger  of  efentual  de- 
struction would  be  incurred.'^  Whatever  tbe  master  does 
in  distress^  for  tbe  preservation  of  tbe  whole,  as  in  clitting 
away  masts  or  caoles,  or  throwing  goods  overboard  to 
lighten  his  vessel,  is  brought  into  general  average :d  btit 
tbe  catting  of  a  cable  to  avoid  an  apprehended  collision 
is  not  A  ease  of  general  average.^  A  consultation  between 
the  master,  officers,  and  crew,  though  proper  in  some  eases, 
need  not  precede  a  voluntary  sacrifice.^  \Vhere  the  ship 
and  cargo  belong  to  tbe  same  person,  the  voluntary  sach- 
fice  of  part  of  tne  vessel  is  to  be  borne  by  the  ship  and 
cai^o  alike,  as  if  owned  by  separate  persons. <^  If  a  voy- 
n|te  is  abaslddned  by  necessity,  it  is  not  a  case  of  general 
avertlge.T  So  the  loss  by  an  accidental  collision  of  two 
vessels,  without  fault  on  either  side,  is  not  a  case  of  gen- 
eral fiiverdge.s 
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1  Delano  v.  Cargo  of  the  Gallatin,  1  Woods,  643 ;  Gaze  v,  Belll7>  3 
Wash.  O.  G.  296:  Sims  v.  Gorney,  4  Binn.  513;  Gray  v.  Wain,  2  Serg.  ft 
B.  229;  Barnard  v.  Adams,  10  How^.  270. 

2  Walker  V.  U.  S.  Ins.  Co.  11  Sei^.  ft  B.  61;  Lee  r.  Grlnnell,  6  I>uer, 
411. 

3  Jackson  v.Chamock,  8  Term  Bep.  509;  Price  v.  Noble,  4  Taimt. 
123. 

4  The  John  Perkins,  11  Law  Bep.  N.  S.  87. 

5  Colnmbia  Ins.  Co.  v.  Ashby,  13  Pet.  331;  Sims  «.  Oamejr,  4  BlmL 

H3. 

6  Potter  v.Prov.  Wash.  Ins.  Co.  4  Mason,  298:  Grlswold  v.  Unioa 
Mnt.  Ins.  Co.  3  Blatcbf.  231 ;  Maflrgrath  v.  Churcb,  1  Gaines,  196:  Jomel 
V.  Mar.  Ins.  Co.  7  Johns.  412;  Wmiams  v.  London  Assn.  Go.  1  Manle  ft 
8. 321. 

7  Williams  V.  Suffolk  Ins.  Co.  3  Sum.  510. 

8  Peters  V.  Warren  Ins.  Co.  3  Sum.  893;  Slmonds  v.  White,  S  Bam. 
ft  C.  805;  Dalglish  v.  Davidson,  5  Dowl.  ft  B.  6;  Lorlngo.  Neptune  Ins. 
Co. 20  Pick.  411:  Thornton r.  U.  S.  12  Me.  150;  Strong©. N;  T.  Fire. 
moi'B  Ins.  Co.  11  Johns.  323;  Depau  v.  Ocean  Ins.  Co.  5  Xk>w.  6S. 

§  292.  Effort  to  save  must  be  sucoessfal.— It  is 

the  safety  of  the  property  and  not  the  voyage  which  con- 
stitutes the  foundation  of  general  average;!  for  where 
there  is  nothing  saved  there  can  be  no  contribution  in  any 
case;  3  nor  if  at  the  time  of  making  the  sacrifice,  there 
was  no  possibility  of  saving  the  cargo.'*  General  average 
can  only  arise  where  the  sacrifice  for  the  common  benefit 
has  accomplished  the  object.^  It  is  the  deliverance  from 
an  immediate  Impending  peril  by  a  common  sacrifice, 
which  constitutes  the  essence  of  the  claim.^  The  attempt 
to  avoid  the  peril  must  be  to  some  practical  extent  suc- 
cessful ;  ^  some  definite  advantage  must  have  sprung  from 
it,  and  a  final  preservation  must  ensue;  ?  the  sacrifice  of 
a^art  must  contribute  to  the  saving  of  the  residue.^ 
Where  the  loss  did  not  contribute  to  the  preservation  of 
the  goods  saved  it  is  not  a  case  of  general  average,®  as 
where  after  saving  the  goods  by  landing  them,  the  vessel 
was  subsequently  captured.^** 

1  Columhia  Insurance  Co.  v.  Ashby,  13  Pet  831;  The  Congress,  1 
Biss.  46;  Gray  v.  Wain,  2  Serg.  ft  B.  2Zd;  Gaze  «.  Bellly,  8  Wadi.  G.  G. 
298;  Sims  V,  Gumey,  4  Binn.  513. 

2  The  Star  of  Hope,  9  WalL  229;  Barnard «.  Adams.  10  How.  270; 
Patten  v.  Darling,  1  ClUt.  254. 

3  Crockett  9.  Dodge,  12  Me.  190. 

_4  Wrniams  V.  Suffolk  Ins.  Co.  3  Sum.  610:  Scndder  v.  Bradford,  14 
Pick.  13:  McAndrews  v.  Thatcher,  3  WalL  370;  Barnard  v,  Adams,  10 
How.  270. 

5  Columbia  Ins.  Go.  v.  Ashby,  13  Pet.  331;  Barnard  v.  Adams*  10 
How.  270. 
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6  The  Star  of  Hope,  9  Wall.  229;  Patten  v.  Darlinff,  1  Gllfl.  254:  Baiw 
nard  v.  Adams,  10  How.  270;  Sims  v.  Qomey.  4  Bhm.  613;  Guo  •• 
BeiUy,  3  Wasb.  C.  C.  296;  Gray  v.  Wain,  2  Serg.  A  R.  229. 

7  Lee  9.  Orlnnell,  5  Dner,  411. 

8  Delano  v.  Cargo  of  The  Gallatin,  1  Woods,  643. 

9  McAndrews V.Thatcher, 3 Wan.  374;  Shepherd  v,  Wright,  1  Eq« 
Cas.  Ahr.  114. 

10  Horan«.  Jones,7Ellls  AB.532. 

§  293.  Damage  to  the  TreBBeL— Damage  done  to  the 
knees  and  timbers  of  the  vessel,  caused  by  swelling  of  the 
cargo  by  water  let  in  by  scuttling,  is  a  subject  of  general 
average ;  ^  so,  the  loss  of  a  boat  cut  away  from  the  stem 
davits,^  and  the  loss  of  sails  and  spars  on  account  of  the 
stress  of  the  weather,  to  avoid  a  lee  shore  or  escape  from 
an  enemy  or  pirate;  ^  so,  cutting  away  masts  and  rigging,^ 
80,  damage  caused  to  the  bulwarks  by  cutting  away 
mastsranaspars,'*  are  subjects  of  general  average.  Where 
a  vessel  was  dragging  her  anchors  toward  the  shore,  and 
the  master  cut  away  the  masts  to  prevent  her  drifting, 
and  thereupon  she  brought  up,  but  after  an  hour  she 
drifted  again  and  was  wrecked,  the  cargo  saved  is  not 
liable  in  general  average.®  Where  the  mast,  spars,  rig< 
ging,  and  sails  were  carried  away  by  stress  of  weather, 
and  were  hanging  overboard  and  subsequently  cut  away 
to  preserve  the  vessel  and  cargo,  the  contribution  should 
be  proportionate  to  the  value  of  these  articles  only  when 
banging  to  the  vessel's  side.''  If  the  bulwarks,  stanchions, 
bulkheads,  or  decks  of  a  ship  are  cut  away  for  the  pur« 
pose  of  saving  the  goods,  it  is  regarded  as  a  general  aver« 
age.B  Where  the  master  cut  the  cable  of  his  best  bower 
anchor,  and  with  it  fastened  the  vessel  to  the  pier  from 
which  she  was  in  danger  of  being  drifted  by  the  fury  of 
the  storm,  it  was  a  case  of  general  average.^  The  right  to 
contribution  does  not  extend  beyond  those  who  volun- 
tarily  embark  in  a  common  adventure;  so,  no  claim  exists 
against  a  vessel  for  cutting  a  cable  to  avoid  a  collision.  i<^ 
Damage  sustained  in  defense  of  a  vessel  from  a  publio 
enemy  is  not  a  subject  of  claim  to  contribution,^^  nor 
damage  done  to  ships,  to  extinguish  a  spontaneous  com* 
bustion  of  part  of  the  cargo.  ^ 

1  Leev.  Grinnell,61>aer,310. 

2  Lenox  v.  U.  S.  Ins.  Co.  3  Johns.  178;  lUUfi,  Ocean  Ins.  Co.  21  Pick* 
472. 

3  Covington  V.  Roberts,  2  New  Bep.  378.  C«9fi<ra,  Shiflv.Loalalaoa 
8t  Ins.  Co.  6  Mart.  N.  8. 629. 

4  Potter  V.  Proir.  Wash.  Ins.  Co.  4  Mteon,  296. 


§  294  GENERAL  AVERAGE.  284 

i«.  DarUng.  X  GUflE*  866;  Barnard  v.  Adams,.  l^Hftw.^^; 
lid.Co.^74sbDy,  13  Pet.  831:  Caz0v.Reil^,9  Waab.  C.  C. 
TGurney,  4  Blnn.  513 ;  Qnty  v.  W^,  2  86^.  &  B.  238. 

6  Scadder V.Bradford,  14  Pick.  IS:  T^lillams  0.  Suffolk  Ins,  Co.  3 
Sum.filO;  Whitteridgre  v.  Norris,  6  Mass.  1&;  Ni(!k<srs6n  h.  Tyson,  8 
Mass.  467;  Haggralih  v.  Gtrarch.  1  Cataes,  196;  Sansom  9.  Ball,  4  BaO. 
4S9;  Sims  V.  Ourno^,  4  Biim.  524. 

7  Nlekertotj «.  ^oh,  8  Mass.  467. 

8  Nelson  v.  Belmont,  5  Duer,  310. 

9  Birkley  9.  Fresgraye,  1  East,  219;  Marsham  v.  Dntrey,  8^  Cao.  in 

Ev.fiS. 

10  The  jblm  Perkins,  21  Law  Bep.  97. 

11  Taylor  v.  Cartis,  6  Tannt.  608;  S.  G.  1  Holt.  194. 

12  GroclE6tti».I>odge,12Me.l90. 

9  iSA.  Vbltihtdry  strsLnding.— A  voluntary  strand- 
ing of  a  vessel  to  avoid  capture,  foundering,  or  wreck,  is 
a  case  of  general  average.  ^  Although  the  sh ip  v^as  totally 
lost,  yet,  if  the  stranding  was  voluntary,  and  designed  for 
the  common  safety  and  resulted  in  saving  the  cargo^  the 
case  is  A  proper  one  for  general  average  as  to  the  property 
saved.^  If  the  voluntary  act  of  the  master  and  crew  is 
the  direct  occasion,  the  efficient  motive  and  cause  of  tlje 
stranding,  the  loss  becomes  one  of  general  average.^  If 
the  stranding  was  induced  by  the  will  of  than,  it  is  a 
voluntary  stranding.^  If  the  will  of  man  did,  in  donie 
degree,  contribute  to  the  stranding,  it  is  enough  to  con- 
stitute a  voluntary  stranding  within  the  meanmg  pf  the 
commercial  law,fi  if  the  object  be  accomplished.^  So, 
where  the  master  voluntarily  slips  her  cable  to  allo^  the 
vessel  to  be  thrown  on  the  beach  to  avoid  a  total  loss,? 
and  accidentally  striking  on  a  rock,  will  not  change  the 
intent,^  or  if  he  give  her  a  direction  to  a  part  of  the  shore, 
where  she  could  lie  more  saf elv,  and  by  so  doing  the  ves- 
sel is  lost  and  the  cargo  savea,  it  is  a  voluntary  sacrifice 
and  an  average  loss.^  If  he  believed  there  was  an  im- 
minent peril  of  being  driven  on  a  rocky  or  dangerous 
coast,  and  that  the  peril  was  avoided  by  a  voluntary 
stranding,  it  is  sufficient.  i<*  The  question  of  contribution 
turns  on  the  fact  of  a  voluntary  shipwreck  for  the  good  of 
all  concerned,  11  or  to  promote  the  general  safety;  12  ijut 
if  rendered  necessary  oy  any  unjustiiiable  deviation  or 
negligent  act  of  the  master,  the  loss  mus6  be  attributed  to 
that  tault  rather  than  the  sea  peril.  18  Where  the  captain, 
having  no  possible  means  of  saving  the  vessel  and  cargo  ana 
preserving  the  lives  of  the  crew,  slipped  her  cables,  and 
ran  her  on  shore  for  the  safety  of  the  crew  and  preserva- 
tion of  the  vessel  and  cargo,  it  is  a  case  of  voluntary 
stranding;  ^*  and  where  she  is  afterwards  recovered  and 
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performs  the  Toyage,  the  damages  resulting  from  this 
sacrifice  are  to  be  borne  as  a  general  average.  ^'^  Where, 
the  bows  of  a  vessel  were  cut  by  ice,  and  she  and  the 
cargo  were  in  danger  of  going  down  in  deep  water,  and 
the  master  stranded  her  m  shallow  water,  the  case  was 
one  of  voluntary  stranding,  authorizing  a  contribution  in 
general  average,  although  a  portion  of  the  cargo  was 
wet;  18  but  where  a  part  of  the  cargo  was  injured  by 
water  coming  in  through  the  holes  nubde  by  the  ice,  and 
the  vessel  injured  thereby,  tJie  injury  was  a  damage  from 
d  peril  of  the  sea,  and  not  to  be  allowed  in  general  aver- 
age. ^7  Where,  during  a  severe  storm,  the  mizzen  sail  was 
so  torn  that  the  vessel  could  not  be  kept  up  to  the  wind, 
but  fell  off  into  the  trough  of  the  sea,  and  was  in  danger 
of  being  thrown  upon  her  beam  ends,  and  she  was  accord- 
ingly run  ashore,  it  was  a  case  of  voluntary  stranding, 
though  the  vessel  proved  a  total  loss,  her  cargo  being 
almost  all  saved.  ^^ 

1  The  Star  of  Hope,  9  Wall.  232;  Fowler  «.  Rathbones,  12  Wall.  117; 
l^elson  V.  Belmont,  21  N.  T.  36;  Mc Andrews  v.  Thatcher,  3  Wall.  347 ; 
Barnard  v.  Adams,  10  How.  270;  Lewis  v.  Williams,  1  Hall,  430. 

2  Colombian  Ins.  Co.  v.  Ashby,  13  Pet.  343 ;  Caze  v.  Bellly,  3  Wash.  G. 
C.  296;  Sims  V.  Gumey,  4  Binn.  513;  Gray  v.  Wain,  3  Sez^  A  R.  228 ; 
Barnard  V.  Adams,  10  How.  270:  Fowler  v.  Bathbones,  12  wall.  117;  S. 
C.  6  Blatchf.  294;  The  Star  of  Hope,  9  WaU.  203;  Mutual  Safe.  Ins.  Co. 
V.  The  George,  Olcott,  99,  disapprovinsr  Bradhnrst  v.  Columbian  Ins. 
Co.  9  Johns.  9.  And  see  Merlthew  v.  Sampson,  4  Allen,  192;  Patten  v. 
Darling,  1  ClUf.  254 :  Bales  of  Cotton,  8  Blatchf.  221 ;  whitteridge  v. 
Norris,  6  Hass.  125;  ueaff.  Cutler,  1  Sprague,  135;  Stuigess  v.  Carey,  % 
Curt.  68. 

3  Mutual  Safe.  Ins.  Co.  v.  The  George.  Olcott,  100;  Gray  v.  Wain,  3 
Serg.  A  R.  228:  Caze  v.  Reilly,  3  Wash.  0.  C.  298;  WhitMrldge  v.  Norris, 
8  Mass.  125;  Sims  v.  Gumey,  4  Binn.  513. 

4  The  Star  of  Hope,  0  WaU.  203. 

5  The  S|ar  of  Hope,  9  Wall.  203. 

0  Caze  V.  Bellly,  3  Wash.  C.  C.  298 ;  Patten  v.  Darling,  1  CUft.  254 ; 
Bathbone  v.  Fowler,  6  Blatchf.  294;  S.  C.  12  WaU.  162;  Bales  of  Cotton, 
8  Blatchf.  221. 

7   Stuigess  V.  Cary,  2  Curt.  59. 

Bea  V.  Cutler*  1  Sprague,  137;  7  How.  729;  Sims  v.  Guniey,  4  Binn. 
Walker  V.  U.  S.  Ins.  Co.  11  Serg.  &  B.  61. 

9  Barnard  v.  Adams,  10  How.  270LCaze  v.  BeiUy,  3  Wash.  C.  G.  296: 
Sims V.  Gumey,  4  Binn.  513:  Gray  v.Waln, 2  Serg.  &  B. 229;  FttzpatriCK 
V.  Bales  of  Cotton,  3  Ben.  47;  €k>iumbian  Ins.  Co.  v.  Ashley,  13  Pet.  3S1 ; 
BcR) «.  Culler,  1  SpraguO'  135. 

10  Barnard  «.  Adams,  10  How.  302;  Ca^e  v.  BeillytJ  Waab.  G.  C.  298; 
Sims  V.  Gumey,  4  Binn.  513;  Gray  v.  Wain,  2  Serg.  ^  B.  229;  ColumbUKt 
Ins.  Co.  V.  AsDby,  13  Pet.  331 :  Bales  of  Cotton,  8  Blatchf.  226;  S.  CTI 
Beb.  42;  Xbd  Star  of  Hope,  9  WaU.  203.  ^ 

11  Caze  f,  BeU|y,  3  Wash.  G.  C.  309 ;  Clarkqon  y.  Phoenix  Ins.  Gp.  9 
Johns.  I^      '         °  '        '  '' 

12  O'Connor  v.  The  Ocean  Stsr.  1  Holmes.  248. 
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13  The  Portsmoath*  9  WalL  682;  O'Connor  «.  The  Ocean  Star,  1 
Holmes,  248. 

14  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  831 :  Bales  of  Cotton.  8 
Blatchf .  236. 

15  Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  842,  denying  Bradhutst «.  Co- 
lumbian Ins.  Co.  9  Johns.  9. 

16  Bathbone  v.  Fowler,  6  Blatchf.  294;  S.  C.  12  WalL  162. 

17  Bathbone  v.  Fowler,  6  Blatchf.  294;  S.  C.  12  WalL  162. 

18  Bales  of  Cotton,  8  Blatchf .  221. 

§  295.  Damage,  or  loss  of  cargo.— The  loss  or  dam* 
age  to  the  cargo  by  pouring  water  down  to  extinguish  a 
fire,^  or  by  scuttling  the  vessel  to  extinguish  a  fire,  is  the 
subject  of  general  average.^  The  damage  done  to  goods 
by  water,  whicli  unavoidably  goes  down  a  ship's  hatches 
opened,  or  other  opening  made  for  the  purpose  of  a 
jettison,  is  contributed  for  in  general  average,*  or  by 
water  entering  through  the  aperture  on  the  mast  being 
cut  away.^  But,  in  case  of  a  stranding,  a  part  of  the 
cargo  being  injured,  it  is  not  a  case  of  general  average, 
but  a  damage  from  a  peril  of  the  seas.^  U  it  be  necessary 
to  remove  the  cargo,  and  after  removal  it  is  destroyed  by 
fire,  it  is  not  a  voluntary  sacrifice,  nor  a  case  of  general 
average.®  So,  where  the  removal  of  the  cargo  increased 
an  incipient  decay  and  hastened  a  partial  destruction,  it 
is  not  a  case  of  general  average.  ?  Where  goods  were  in- 
herently prone  to  decay  or  to  deteriorate  auring  a  delay 
in  a  port  of  necessity,  the  owner  cannot  claim  for  a  general 
average.  8  The  taking  of  the  property  of  the  shipper  on  a 
forced  loan  is  a  case  of  general  average ;  ^  so,  sacrifices  by 
sale  of  cargo  to  raise  means.  ^<>  A  sale  of  part  of  the  cargo 
is  equivalent  to  a  hypothecation  of  the  whole,  and  a  fit 
subject  of  general  average.^^  Where  cargo  was  sold  at  a 
port  of  refuge,  and  the  proceeds  applied  for  the  common 
Deneflt,  the  vessel,  freight,  and  cargo  are  bound  to  con- 
tribute in  like  manner  as  if  the  car^o  had  been  jet- 
tisoned;^^ so,  where  sold  for  necessaries  to  enable  the 
ship  to  prosecute  her  voyage,  ^^  in  case  ship  and  owners 
could  not  satisfy  the  claim;  ^^  so,  where  sold  for  the  pur- 
pose of  making  repairs,  ^^  or  to  relieve  the  vessel  from 
seizure  for  non-payment  of  sound  dues,^®  but  the  owner 
cannot  claim  general  average  where  the  master,  in  a  port 
of  necessity,  sold  the  cargo  to  pay  money  raised  on  oot- 
tomry.i7 

1  Nelson  v.  Belmont,  5  Duer,  323 ;  Lee  v.  GrinneU,  5  Duer,  400;  mmlfik 
V.  Holmes,  25  Pa.  St.  366. 

2  Nelson  v.  Belmont,  8  Duer,  310;  Lee  v.  Orinnell,  6  Duer,  400. 
8  Columbia  Ins.  Co.  V.  Ashby,  13  Pet.  343. 
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4  MagnaCh  «.  Churoh,  1  Caines,  196;  Saltus' «.  Ocean  Ins.  Co.  14 
Johns,  ua. 

5  Bathbone  v.  Fow)er»  6  BlatcM.  294;  S.  0. 12  Wall.  192, 

6  Shelton  v.  The  Mary,  ft  Law  Rep.  75;  S.  C.  6  Ibid.  73|  1  Spragae,  17. 

7  Bond  V.  The  Superb,  1  Wall.  Jr.  855. 

8  Bondv.  The  Snperb,  1  Wall.  Jr.  355,  dlntlngnfwhlng  Maggrath  «• 
Chorch,  1  Gaines.  19tf. 

9  The  Mary,  1  Spragne,  54;  Sims  v.  Willing,  8  Serg.  A  B.  103;  The 
Packet,  3  Mason. 

10  The  Star  of  Hope,9WaU.  203;  Orrok «.  Oomm.  Ins.  Co.  21  Pick, 
456. 

11  The  Oratitndlne,  3  G.  Bob.  240;  Blchardson  v.  Noorse,  8  Bam.  A 
Aid.  237:  The  Constancia,4  No.  of  Cas.  677:  The  Leonldas,  Olcott,  16; 
The  Hoflmung, 6  C.  Bob.  383 ;  Mat.  Safe.  Ins.  Co.  v.  The  George,  Olcott, 96. 

12  The  Packet,  3  Mason,  260;  Giles  v.  Eagle  Ins.  Co.  2  Met.  144. 

13  The  Packet,  3  Mason,  260;  Giles  v.  Eagle  Ins.  Co.  2  Met.  144;  The 
liconldas,  Olcott,  15. 

14  The  Leonldas,  Olcott,  16;  American  Ins.  Co.  v.  Coster,  8  Paige,  828: 
The  Gratitudlne,  3  C.  Rob.  240j  The  Hoflnung,  6  C.  Bob.  383:  The 
Packet,  3  Mason,  260;  Mut.  Safe  ins.  Co.  v.  The  George,  Olcott,  06;  The 
Mary,  I  Spragae,54. 

15  Shelton  9.  The  Mary,  6  Law  Bep.  75;  Dupont  v.  Vance,  19  How« 
173;  Pope  v.  Nlckerson,  3  Story,  465. 

16  Dobson  V.  Wilson,  3  Camp.  487. 

17  Pope  V.  Nlckerson,  3  Story,  465. 

§  296.  Loss  by  jettiaon.— GontrOyersies  more  fre- 
quently arise  in  cases  where  the  sacrifice  was  made  by 
jettison  of  portions  of  the  cargo,  than  any  other  disaster.  ^ 
A  jettison  is  permitted  only  in  case  of  extreme  necessity.^ 
Where  the  unseaworthiness  of  the  vessel,  at  the  time  of 
sailing  on  the  voyage,  caused  or  contributed  to  produce 
the  necessity  for  the  jettison,  the  vessel  is  liable  for  the 
whole  value  of  the  goods  thrown  overboard.^  Where  a 
part  of  the  cargo  is  thrown  overboard,  a  contribution 
might  be  required  from  the  owners  of  the  vessel,  and  of 
the  cargo  saved ;  ^  as  when  thrown  overboard  to  escape 
capture.*  The  loss  must  be  borne  in  due  proportion  by 
all  benefited  by  the  jettison. ^  It  should  bo  contributed, 
for,  though  it  happen  to  articles  described  as  perishable,? 
jettison  may  be  regarded  as  voluntary,  notwithstanding 
that  but  for  such  sacrifice  a  total  loss  would  have  been 
inevitable.8  Where  by  the  bill  of  lading  it  is  agreed  that 
a  portion  of  the  cargo  shall  be  carried  on  deck,  the  vessel 
must  contribute  for  the  loss  of  the  deck  load  by  jettison. <> 
Where  the  loading  on  deck  was  with  the  consent  of  the 
merchant,  the  carrier  will  not  be  responsible  in  case  of 
jettison.  1*  If  goods  laden  oh  deck  with  consent  of  the 
shipper,  under  a. bill  of  lading,  excepting  "dangers  of 
navigation/'  are  necessarily  jettisoned,  this  does  not  makft 
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a  case  of  general  averaf^e.^^  Goods  stoi^d  o!^  tleck  {tnd 
thrown  overboard  for  the  common  safety,  are  not  the  iJnb- 
ject  of  a  general  average.12  An  insured  mfty  recover  the 
contributory  dbate  due  him  on  a  loss  by  jettison  in  the 
first  instance  from  the  Insnrer,  before  resorting  to  those 
entitled  to  contribute.i^ 

1  The  Star  of  Hope.  0  Wall.  231;  Blrkley  v.  PresgraYC,  1  £»t,  220: 
<}riswold  V.  tJnlon  Mat.  Ins.  Co.  3  BlatcM.  2S1;  Lspsley  «.  Fteasant,  4 
Blnn.  502. 

2  The  Oratltndlne*  3  C.  Boh.  240;  Lawrence  v,  Htlutifl'U,  IT  How.  100. 

3  Dupont  V.  Vance,  19  How.  162;  Lawrence  v.  Mintom,  17  How.  100. 

4  Dike  V.  The  St.  Joseph,  6  McLedin,  573. 

5  Caze9.Belll7,3Wa8h.  C.C.298. 

6  Barnard  r.  Adams,  10  How.  303 ;  Lee  v.  Ortnnell,  6  Doer,  431 ;  Stm* 
onds  V.  White,  2  Bam.  &  C.  805. 

7  Magvrath  v.  Church,  1  Calnes,  196 :  S.  C.  2  Amer.  Dec.  173  ;  6r6- 
wold  V.  union  Mat.  Ins.  Co.  3  Blstchf.  234. 

8  Barnard  o.  Adams,  10  How.  270 ;  Colombian  Ins.  Co.  9,  Aslihy,  13 
Pet.  331:  Sims  v.  Gumey,  4  Blnn.  913. 

9  The  Watohfoj,  1  Brown  Adm.  469.  dfstlngntehing  The  Milwaukee 
Bene,  2  Biss.197;  GOQld  v.  Oliver,  4  Bmg.N.  c.  142;  i>upont«.  Vance, 
19  How.  162. 

10  Lawrence  V.  Mlntum,  17  How.  114;  fibonpton  v.  The  Thaddeus,  4 
Mart.  582:  Smith  v.  Wright,  1  Caines.  43;  DoOffe  e.  Bartol,  5  Me.  286 ; 
Gould  V.  Oliver,  4  Bing.  N.  C.  142;  Sayward  v.  Stevens,  3  Grgy, IT?;  Le> 
nox  V.  United  Ins.  Co. 
Milward  v.  HIbbert, 
e.  Vance,  19  How. 

11  The  Paragon,  I  Ware,  322 :  Triplet  v.  Van  Name,  2  Cranch  C.  C. 
332;  Ray  v.  The  Milwaukee  Belle,  2  Blss.  197;  S.  C.  3  Amer.  L.  T.  65. 

12  Smith  V.  Wright,  1  Calnes,  43 ;  S.  C.  2  Amer.  Dec.  163;  Harris  v. 
Moody,  80  N.  T.  2«). 

13  Mag^rrath  v.  Church.  1  Calnes,  196;  S.  C.  2  Amer.  Dec.  173.    Contra, 
Lapsley  V.  Pleasants.  4  Blnn.  602. 

§  297.  expenses  of  saving  ship  and  car^o.— The 
expenses  of  saving  the  ship  and  cargo  are  proper  subjects 
of  general  average.^  Disbursements  made  for  the  com- 
mon benefit  must  be  reimbursed  in  geUeral  average, 
Tvhether  the  ship  and  cargo  be  eventually  saved  or  not.2 
Where  a  vessel  is  accidentally  Btranded,  the  expense  in- 
curred in  enabling  her  to  complete  her  voyage  i.s  a  general 
average,^  as  the  expense  of  refloating  the  vessel, -^  the  hire 
of  extra  hands  to  pump  the  water  out  of  the  shin.s  ex- 
penses of  lighterage. •  where  a  ship  was  strand ea  by  a 
peril  of  the  sea,  and  the  cargo  discharged  and  forTvarded 
in  another  vessel,  and  subsequently  new  meastires  were 
adopted  and  additional  expense  incurred  in  getting  the 
vessel  into  port,  the  expenses  incurred  from  the  misacl  ven- 
ture were  a  general  average,  but  the  subsequent  expenses 
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-were  chargeable  to  the  ship.?  The  expenses  of  the  new 
enterprise  would  constitute  a  general  average,  provided 
the  cargo  remains  under  the  control  of  the  master;  ^  what- 
ever is  done  for  the  common  interest  must  be  done  at  the 
common  expense.  Where  a  vessel  meets  with  disaster 
and  bears  up  for  a  port  of  necessity,  wages  and  provisions 
of  master,  officers,  and  crew  are  chargeable  as  general 
average,^  and  every  expense  necessarily  incurred  during 
her  detention,  for  the  oenefit  of  all  concemed.^^  So,  in 
case  of  detention  by  capture,  ^^  but  not  during  a  detention 
*  by  an  embargo.  12  Nor  are  the  expenses  of  the  cure  of  siclc 

[  seamen  deemed  a  general  average.^^     The  wages  of  a 

master,  after   capture   and  until   condemnation,  are  a 
!  charge  on  the  owners  and  ultimately  to  be  borne  by  all 

the  parties  in  interest.  ^^  If  the  crew  be  detained  during 
a  delay  to  claim  a  captured  ship  and  cargo,  for  the  pur- 
pose of  prosecuting  the  voyage,  on  a  decree  of  release, 
their  wages  and  provisions  during  such  detention  are  to  be 
contributed  f or.iB  if  a  ship  be  obliged  to  put  into  an  In- 
termediate port  for  repairs  the  charges  of  entering  the 
harbor, !•  towing  into  port,!''  surveyor's  bill  and  port 
charges,  niUoadmg  and  docking  for  repairs,  ^^  extra  ex- 
pense in  keeping  her  afloat,  ^^  hire  of  anchors,  cables, 
boats,  and  other  necessary  apparatus,  as  well  as  expenses 
of  warehousing  and  reloading  after  repairs  are  completed, 
are  subjects  oi  general  average.^o  But  where  the  vessel, 
from  ordinary  decay,  requires  repairs  at  an  intermediate 
port,  the  expenses  are  not  the  subject  of  general  average  .^^ 
Salvage  charges  may  be  a  subject  of  general  average,^ 
the  expense  of  the  salvage  allowed  for  recovering  cap- 
tured property ,28  andthe  costs  of  a  salvage  suit  instituted 
by  all  the  salvors  conjointed  against  all  the  propertv 
saved,  are  subjects  of  general  average.^^  Losses  which 
arise  out  of  extraordinary  Expenses  incurred  for  the  joint 
benefit  of  the  ship  and  cargo,^^  as  expenses  arising  by 
capture,20  as  for  delay  in  making  claim  for  the  vessel  and 
cargo,27  and  the  necessary  costs  incurred,^^  the  bona  fide 
expenses  to  obtain  a  release  of  the  vessel,^^  the  ransom 
paid  in  good  faith  for  the  benelit  of  all  concerned,  are 
subjects  of  general  average.^o  So,  commissions  for  col- 
lecting general  average  are  chaises  to  be  borne  in  com- 
mon.81  This  rule  is  not  foundeii  on  local  customs,  but 
upon  the  general  law  merchant.82  But  the  expense  of 
neelng  the  master  from  arrest,  for  his  individual  debt,  is 
not  a  general  averagers  nor  are  the  expenses  of  delay  at 
the  termination  of  the  adventure.^ 

DasTT  8.  A  A.->9S. 
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21  tnnitms  e.  Suffolk  Tob,  Co.  S  Soflk  Sft,  6M;  AyQfu*  r«  1ft  T« 

nMnt  itei  Got.  11  Jomii.  n, 

U  rmWy;WtermIn§.OM8tory,4Bfc  

25  HeAndrews  v.  Thatcher^ WaU.  947:  Tto  8lir  of  HtaM.  SJiltfLi 
287!  7(M»ltr #.  RalllllDlMS,  12  WftlL  118;  MMao  •.  Jtnm, 7  SL  *  B.  OS;. 
Wuthew  «.  Mavrojanl,  Law  Bep.  6  Ex.  119. 

26  Kern  v.OroningylBreT.  606. 

27  8p«rer  0.  K.  T.  InSr  Go.  3  Johns.  88:  Jnmel •.  Marine  Ins.  Co.  T 
Jotia£lf2!  KingBton  v.  Olfard,  4  Didl.  271;  Dorr  v.  Vnloa  ms^  Co.  8. 
Mass.  494. 

28  Spaffofd  «.  0o0ts»  14  Mass.  66. 

2d  Leavenworth  v.Delafleld.l  Gaines,  S79;  2Amer.I>ee.2Dt;  YaadeiK 
henyel  v.  United  Ins.  Go.  1  Johns.  406. 


oalre 

Wells 

sons  «.  Scott,  2  Taunt.  863;  Webb  v.  Brooke,  8  Tttonl;.  6^ 

n  BaraaiH  «.  Adams,  16  How.  270;  Stmgls  v.  Cwy*  >  Curt  M. 

32  Stnrsess  9.  Carey,  2  Curt.  882. 

81  I>olMon«.Wl]son,8CaDip.480. 

34  Danham  9.  Commercial  Ins.  Co.  II  Johns.  81A. 

§  jl9ft  Contributory  interest.— When  two  or  more 
parties  engage  in  the  same  sea  risk,  and  one  ol  them,  in  a 
moment  of  imminent  peril,  makes  a  sacrifice  to  avoid  the 
impending  danger,  or  incors  extraordinary  expense  to 
promote  toe  safety  of  the  associated  interests,  common 
justice  requires  that  it  be  assessed  on  all  the  interests  in 
proportion  to  the  share  of  each  in  the  adventure.^  In  case 
of  loss  or  expense  by  a  necessary  deviation  of  a  chartered 
vessel,  both  vessel  and  cargo  must  contribute;  ^  all  parties 
concerned  are  to  make  contribution.^  A  consignee  who 
is  absolute  owner  is  liable  to  contribute.^  Jb'reight  is 
to  be  brought  into  the  account  in  general  average.^  Where 
the  freight  was  a  gross  sum  for  the  round  voyage,  and 
not  divisible,  the  whole  freight  must  contribute:^  other- 
wise only  the  freight  earned  pays^  pro  rata  freight. ' 
Pending  freight  contributes  and  receives  if  the  vessel 
be  totally  lost.^  Freight  lost  by  a  jettison  of  the  goods, 
or.  by  any  sacrifice,  is  to  be  contributed  for.i*  So,  if 
the  vessel  be  voluntarily  stranded  to  save  the  cargo, 
and  being  lost  cannot  carry  it  forward  and  earn  her 
freight,  this  is  part  of  the  sacrifice.  ^^  Mariners  do  not 
contribute  in  general  average,  except  in  cases  of  ransoms 
or  recapture, ^^  but  shares  in  an  adventure  are  subject  to 
general  average.^^  So,  whale  blubber  or  pieces  of  whale 
are  subjects  of  general  average.  ^^  Where  a  vessel  is 
libeled  and  sold  on  a  bottomry  bond,  the  fund  in  court  is 
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not  subject  as  against  the  bond-holder  to  ageneral  average 
loss  subsequent  to  the  date  of  the  bond.^^  A  stipulation 
by  consignees  to  pay  average  is  a  personal  obligation  and 
not  binding  on  the  owners,  and  does  not  discharge  the 
owners  from  contribution.  ^> 

1  Fowler  v.  Batbbone,  12  Wall.  114;  The  Star  of  Hope,  9  WalL  203. 

2  Campbell  v.  Aiknomac,  Bee,  124. 

3  Slmonds  V.  White,  2  Bam.  &  C.  805. 

4  Dapont  v.  Vance,  19  How.  179;  Scalfe  «.  Tobin,  3  Bam.  A  AdoL 

523. 

5  Matual  Safe  Ins.  Go.  v.  The  Oeoige,  Olcott,  187;  Gaze  «.  Bellly,  S 
Wash.  G.  G.  2»8;  Golumbian  Ins.  Go.  v.  Ashby,  13  Pet.  331;  Gray  v.  Wain, 
2  Serg.  &  R.  228. 

6  The  Mary,  1  Sprague,  20;  Williams  v.  London  Assurance  Co.  1 
Maule  &  S.  318;  The  Dorothy  Foster,  6  G.  Bob.  88:  Shelton  v.  The 
Mary,  5  Law  Bep.  75.   And  see  Spofford  v.  Dodge,  14  Mass.  66. 

7  Lee  v.  Grinnell,  5  Dner,  431. 

8  The  Nathaniel  Hooper,  3  Sum.  542;  Maggrath  «.  Ghnrch,  1  Gaines, 
196;  The  Dorothy  Foster,  6  G.  Bob.  88. 

9  Golumbian  Ins.  Go.  v.  Ashby ,  13  Pet.  331 ;  The  Mttry ,  1  Spragne,  21 ; 
The  Progress,  £dw.  Adm.  210;  Spafford  v.  Dodge,  14  Mass.  66;  Williams 
V.  Loudon  Assu.  Go.  1  Maule  &  8.  318:  The  Nathaniel  Hooper,  3  Sum. 
666;  Fitzpatrick  v.  Bales  of  Gotten,  3  Ben.  49. 

10  Nelson  v.  Belmont,  5  Duer,  322 ;  The  Nathaniel  Hooper,  8  Sam.  542. 

11  Golumbian  Ins.  Go.  v.  Ashby,  13  Pet.  331. 

12  The  Saratoga,  2  GaU.  164;  Utpadel  v.  Fears,  1  Spragne,  559. 

13  Utpadel  V.  Fears,  1  Sprague,  559. 

14  Sogers  v.Mechs.  Ins.  Go.  1  Story,  603. 

15  Oologardt «.  The  Anna,  9  Amer.  Law  Beg.  N.  S.  475;  12  Int.  Ber. 
Bee.  130. 

16  Eckford O.Wood, 5 Ala.  136. 

§  299.  "What  property  contributes.— All  property 
exposed  to  the  risk  of  stranding,  must  contribute;^  so  in 
case  of  an  actual  sale  of  a  part.^  AH  property  on  board 
the  vessel  at  the  time  of  the  jettison,  and  saved,  unless 
attached  to  the  person  of  the  passengers,  is  brought  into 
contribution,^  including  government  property,*  and  gov- 
ernment stores,  but  only  on  their  cost  price.*  All  mer- 
chandise on  board,  including  property  of  great  value,  un- 
less attached  to  the  person  of  the  passengers, <^  bank-bills 
being  regarded  as  property,7  money,  bills  of  credit,  choses 
in  action,  etc.,  are  excepted  only  when  carried  like  clothes 
or  luggs^e  under  the  personal  care  of  tlie  passenger  or 
seaman. 8^  It  is  only  property  saved  which  can  be  made 
to  contribute  for  the  lost.^  Goods  shipped  ou  deck  con- 
tribute if  saved,  but  if  lost  by  jettison  they  are  not  enti- 
tled to  the  benefit  of  contribution ;  ^^  but  if  carried  accord- 
ing to  the  custom  of  trade,  and  stowed  in  the  usual  way, 


293  GENERAL  AVERAGE.  §  300 

they  ore  entitled  to  contribution  if  lost.^^  The  liability 
of  the  cargo  to  contribute  does  not  continue  after  it  has 
been  completely  separated  from  tbe  vessel,  so  as  to  leave 
no  community  of  interest  remaining.  ^'^  Thus,  goods  jetti- 
soned do  not  contribute  for  any  damage  afterward  done 
to  the  residue  of  the  cargo. ^  So,  also,  the  owner  of  the 
cargo  cannot  be  held  to  contribute  toward  the  expense  of 
repairs  of  a  vessel,  when  the  cargo  is  in  safety,  and  re- 
ceives no  benefit  therefrotn.i*  It  goods  stowed  on  deck 
are  sacrificed,  goods  under  deck  do  not  contribute. ^  Pro- 
visions for  the  crew  and  passengers  are  not  liable  to  con- 
tribute in  any  case.i* 

1  Mutual  Safe.  Ins.  Co.  v.  Tile  Oeorge,  Olcott,  157. 

2  The  Packet,  3  Mason,  260}  The  Gratitudlne,  3  G.  Sob.  240 ;  The 
Hoflaung,  6  C.  Bob.  333. 

3  Harris  v.  Moody,  3  N.  T.  266:  Mc Andrews  v.  Thatcher,  3  WalL  374; 
Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  331. 


V. 

Wall. 

Brown  v.  Stapylton,  4  Blnff.  119:  Bevehue  Cutter  No.  1, 1  Brown  Adm. 

8;  11  Law.  Bep.  K.  S.  231;  The  Santissima  Trinidad,  7  Wheat.  283. 

5  Brown  v.  Stapylton,  4  Blng.  119. 

6  Brown  V.  Stapylton,  4  Bins:.  119. 

7  Harris  V.Moody,  3  N.T.  266. 

8  Peters  v.  Mllllgan,  Park  Ins.  211 ;  Thanas  v.  Boyal  Ex.  Assu.  Co. 
Marl.  Dig.  164. 

9  Slmonds  v.  White,  2  Bam.  A  C.  805 ;  Scudder  v.  Bradford,  14 
Pick.  13. 

10  Dodge  V.  Bartol,  5  Me.  286:  Gram  v.  Aikin,  13  Me.  229;  Hampton  v. 
The  Thaadeus,  4  Mart.  N.  8. 582. 

11  Harris  v.  Moody,  3  N.  T.  266 ;  Gould  v.  Oliver,  4  Bin?.  N.  0.  134  ; 
Brown  V.  Cornwall,  1  Boot,  60;  Barber  v.  Brace,  3  Conn,  in  Barbour  «. 
Dodge,  ft  Me.  286:  Taunton  Cop.  Co.  v.  Mcrch.  Ins.  Co.  22  Pick.  116;  Da 
Costa  9.  Edmonds,  4  Camp.  142;  Milward  v.  Hlbbert,  3  Q.  B.  120. 

12  McAndrews  v.  Thatcher,  3  Wall.  372,  distinguishing  Bevan  v.  U.  S. 
Bank,  4  Whart.  301 ;  Bedford  Com.  Ins.  Go.  v.  Parker,  2  Pick.  1 ;  Gray  v. 
Wahi,  2  Serg.  A  B.  228;  Lewis  v.  Williams,  1  Hall,  430 ;  Nelson  v.  Bel- 
mont, 21  N.Y.  36. 

13  Nelson  v.  Belmont,  ft  Dner,  310. 

14  Sparks  v.  KIttredge,  9  Law  Bep.  318 :  New  Bedford  Com.  Ins.  Co. 
V,  Parker,  2  Pick.  9 ;  Douglass  v.  Moody,  9  Mass.  548 :  Padelf  ord  v.  Board- 
man,  4  Mass.  550;  Giles  v.  Eagle  Ins.  Co.  2  Met.  143;  Plununer  v.  Wild- 
man,  3  Maule  A  S.  482. 

15  The  Delaware,  14  WJUl.  604 ;  Brooks  v.  Oriental  Ins.  Go.  7  Pick.  259. 

16  Brown  v.  Stapylton,  4  Blng.  119. 

?300.  Contribiltory  values.— The  value  of  the  ves- 
lost  is  estimated  according  to  her  value  at  the  port  of 
departure,  making  a  reasonable  allowance  for  wear  and 
tear  on  the  voyage  up  to  the  time  of  the  disaster.  ^    The 
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value  as  stated  in  the  policy  of  insurance  may  be  taken. 
deductuQi^  a  just  and  reasonable  amount  for  deterioration.^ 
If  the  snip  is  sold,  her  contributory  value  is  her  sale 
price.'  The  vessel  is  to  contribute  to  four-fifths  of  its 
valne.^  As  to  the  losses  of  the  equipments  of  the  vessel, 
such  as  masts,  cables,  and  sails,  it  is  usual  to  deduct  one- 
third  from  the  price  of  the  new  articles,  as  being  of  greater 
value  than  the  articles  lost.^  The  freight  pending  at  the 
time  of  the  jettison  or  other  sacrifice  contributes,  and  if 
wages  or  provisions  are  to  be  subsequently  expended,  to 
save  freiffnt,  such  expenses  are  to  be  deducted  In  ascer- 
taining the  amount  to  which  freight  is  to  contribute.* 
The  freight  actually  gained  or  earned  at  the  time  a  voyage 
is  broken  up  should  be  the  basis  for  a  rule  of  contribu- 
tion. ?  If  a  vessel  be  captured,  the  freight  will  be  charge- 
able up  to  the  day  of  such  capture.'  According  to  tne 
usage  of  the  port  of  New  York,  it  is  i>roper,  in  aaiustlng 
a  case  of  general  average,  to  take  as  the  contributing 
value  of  the  freight,  one-half  of  the  gross  freight  agreed 
to  be  paid  for  the  voyage.'  Freight  is  relieved  from  con- 
tributing in  general  average  upon  its  gross  value,  and  a 
lesser  one,  supposed  to  have  first  satisfied  the  expenses  of 
earning  it,  is  assumed  as  the  contributory  valuation.  ^<) 
As  a  general  rule,  the  goods  sacrificed,  as  well  as  the 
goods  saved,  if  the  vessel  arrives  at  the  port  of  destina- 
tion, are  to  be  vcUued  at  the  clear  net  price  they  would 
have  yielded,  after  deducting  freight,  at  the  port  of  dis- 
charge,^^ or  the  present  value  of  the  goods  on  board  the 
vessel.  12  Where  the  property  is  reshipped  and  forwarded 
to  the  port  of  destination,  they  are  to  oe  valued  at  that 
port.1'  The  owner  of  bank-bills  is  entitled  to  recover  the 
par  value  in  the  absence  of  any  proof  of  depreciation; 
with  the  interest  thereon. ^^  Where  the  same  person  is 
owner  of  both  the  ship  and  the  cargo,  the  amount  due 
from  the  cargo  may  be  deducted  from  the  total  loss  on  the 
ship  by  the  underwriters.^^  If  the  ship  and  cargo  perish 
utterly,  an  adjustment  must  be  made  with  reference  to 
the  values  existing  at  the  time  the  expendituiea  were 
xnade,^' 

1  Hompbreys  v.  tTnlon  Ins.  Co.  S  Mason,  439:  Strong  v.  N.  T.  Fire 
Ins.  Co.  11  Jobns.  823;  Mutual  Safe.  Ins.  Co.  v.  The  George,  Olcott,  192; 
On7  9.  Wain,  2  Serg.  A  R.  228;  The  Star  of  Hope,  0  Walt.  285;  Glark  v. 
V,  S.  F.  and  M.  Ins.  Co.  7  Mass.  365;  Dodge  v.  union  Mar.  Ins.  Co.  17 
Mass.  471. 

2  The  Star  of  Hope,  SWall.  203. 

3  Mnt.  Safe.  Ins.  Co.  «.  The  €tooige,  Oloott,  IQB;  BeU  «.  Smith,  9 
Jobns.  08. 

4  Mat.  Safe.  Ins.  Co.  v.  The  George,  Olcott,  162.  limiting  Xteavei  • 
worth  V.  Delafleld,  1  Caines,  573;  S.  G.  2  Amer.  Dec.  201. 
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A  Slnnigv. K.T. FlreBuIos. Co. llJolms. 828. 

6  The  ]iary»  1  Spragae,  21;  Brown  v.  Loll,  2  Sum.  448;  Spttfltord  v. 
Dodge*  14  Maaa.  66. 

7  Maggnrfttb  v.  Chinch,  l  Calnes,  196;  S.  C.  2  Amer.  Dee.  178;  Colmn* 
bian  InsTco.  o.  Ashby,  13  Pet.  331. 

8  LeftveuwoHh  v.  Delafleld,  1  Caines,  573 ;  S.  0. 2  Amer.  Dec  201. 

9  Bathbone  v.  Fowler,  6  Blatchf .  294. 

10  Mat.  Safe.  Ins.  Co.  v.  The  Ctooige,  Olcott,  171;  Leavenworth  v. 
Delafield,  1  Gaines,  573;  Humphreys  v.  Union  Ins.  Co.  3  liason,  429. 

11  The  Nathuilel  Hooper,  3  Smn.  542;  Leavenworth  v.  Delafleld,  1 
Caines,  573;  S.  C.  2  Amer.  Dec.  201 ;  Tudor  v.  ICacomber,  14  Pick.  84. 

12  Bogers  v.  Mecha.  Ins.  Co.  2  Story,  173. 
18  Barnard  V.  Adams,  10  How.  270. 

14  Sevan  v.  Bank  of  XT.  S.  4  Whart.  301;  Nelson  v.  Belmont,  5  Doer, 
SU). 

15  Potter  V.  Prev.  Wash.  Ins.  Co.  4  Mason,  296;  Wflllams  t,  London 
Aasa.  Ca  1  Maule  A  B.  318;  Jumel  v.  Marine  Ins.  Co.  7  Johns.  412. 

16  Donglaas V.Moody, 9 Mass. 548. 

§  301.  A<lju8tment.— The  place  where  average  shall 
be  stated  depends  ou  accidental  circumstances  affecting 
the  actual  and  practical  closing  of  the  adventure.^  An 
adjustment  and  settlement  of  general  average  at  the  port 
of  destination  binds  the  parties.'^  An  adjustment  in  a 
foreign  port  is  conclusive  as  to  the  items  as  well  as  the 
apportionment  thereof  upon  the  various  interests.^  That 
an  adjustment  made  in  a  foreign  port  is  not  binding  on  an 
insurer.*^  An  adjustment  of  the  amount  paid  tor  the 
service,  board,  traveling,  and  incidental  expenses  of  an 
agent  sent  to  assist  the  master,  for  the  beneiit  of  ship 
and  cargo,  made  in  conformity  with  usage,  was  properly 
allowedl^  The  expenses  of  an  ex  parte  adjustment,  made 
by  charterers  at  the  port  of  delivery,  are  not  chargeable 
in  the  admiralty  suit,  but  remain  a  matter  of  mutual  ad- 
justment between  the  parties,  unless  the  results  were 
adopted  and  used  by  the  commisRioner.6  A  representa- 
tion in  the  nature  of  an  opinion  by  adjusters  as  to  what 
will  be  the  result  of  the  whole  adjustment  will  not  pre- 
vent them  from  enforcing  their  bottomry  lien.^  Where 
adjusters  undertake  to  collect  freight,  general  average, 
and  insurance,  and  pay  the  bottomry  bond,  having  it 
assigned  to  themselves,  it  will  not  be  inferred,  except  on 
clear  proof,  that  they  meant  to  extinguish  the  bond  as 
against  themselves. ^ 

1  Barnard  v.  Adams,  10  How.  307. 

2  Loring  «.  Neptune  Ins.  Co.  20  Pick.  411. 

a  Peters  v.  Waraen  Ins.  Co.  3  Sum.  393;  S.  C.  1  Story,  471;  14  Pet.  112; 
Thornton  V.  U.  S.  12  Me.  150;  Simonds  v.  White,  2  Bam.  &  O.  805; 
DalgUsh  V.  Davidson,  5  DowL  A  B.  6:  Lorluffv.  Neptune  Ins.  Co.  5 
Cow.  68;  Strong  v.  Fireman's  Ins.  Co.  11  Johns.^3;  Depau  v.  Ocean  Ins. 


§  302  GENERAL  AVEBAGE.  29G 

Co.  5  Cow.  C3.    Contra,  Shiff  v.  Lonislana  Ins.  Co.  6  Mart.  N.  8. 629.  And 
see  Loring  v.  Neptune  Ins.  Co.  20  Pick.  411. 

4  Thornton  v.  U.  S.  Ins.  Co.  3  Falrf.  150;  Lenox  v.  United  Ins.  Co.  3 
Johns.  178;  Shift  v.  Louisiana  State  Ins.  Co.  18  Mart.  629:  that  it  is 
binding— Stronff  v.  N.  Y.  F.  Ins.  Co.  11  Johns.  323;  DejAn  v.  Ocean  Ins. 
Co.  5  Cow.  H3;  LoTlagv.  Neptune  Ins.  Co.  20  Pick.  411.  And  see  Peters 
V.  Warren  Ins.  Co.  1  Story,  433;  Simonds  v.  White,  2  Bam.  A  C.  805. 

5  Hobson  V.  Lord,  92  XT.  S.  397. 

6  The  Star  of  Hope,  9  Wall.  203. 

7  The  Belle  of  the  Sea,  20  WaU.  421. 

8  The  Belle  of  the  Sea,  20  Wall.  421. 

§  302.  Enforcement  of  claim.  ~  The  master  and 
owners  may  retain  all  the  goods  of  the  shippers  nntil 
their  share  of  the  contribution  towards  the  average  is 
either  paid  or  secured.  ^  The  master  may  retain  and  cause 
the  sale  of  the  merchandise  saved.''^  The  lien  is  terminated 
by  delivery  to  the  consignee.^  Under  the  English  rule, 
the  master  has  a  Hen,  but  each  shipper  cannot  make  him 
enforce  it.*  The  party  entitled  to  contribution  has  no 
absolute  and  unconditional  lien  upon  the  goods  liable  to 
contribute,  but  the  master  has  the  right  to  retain  them  nn- 
til the  general  average  with  which  they  have  been  charged 
is  paid  or  secured  ;  it  is  a  qualified  lion  dependent  on  pos- 
session.^ The  owner  of  the  cargo  jetUsonedhasa  maritime 
lien  on  the  vessel  for  its  contrioutive  share  on  adjustment 
which  may  be  enforced  by  proceedings  in  rem  in  admi- 
ralty,o  and  the  ship-owner  is  entitled  to  receive  his  full 
loss  by  a  peril  incurred  without  troubling  himself  about 
any  remedy  over."  Parties  entitled  to  a  contribution  can 
enforce  their  rights  against  the  proceeds  of  the  property 
subject  to  contribution,  s  The  general  maritime  law  en- 
forces a  contribution  in  default  of  any  notion  of  a  con- 
tract, upon  the  ground  of  justice  and  equity,  and  is  the 
only  mode  of  remedy  in  many  cases,^  as  when  both  ship 
and  cargo  are  owned  by  the  same  owner. ^^^  The  action 
for  contribution  is  founded  on  the  principles  of  justice,^^ 
and  may  be  brought  in  a  court  of  equity  or  a  court  of 
law.  13  The  district  courts  have  jurisdiction  in  the  enforce- 
ment of  liens  for  a  general  average. ^^  A  usage  not  to  in- 
demnify the  ship-owner  for  collecting  and  paying  the 
contribution  is  not  sustainable,  i* 

1  n.  S.  V.  Wilder,  3  Sum.  310;  Scaife  v.  Tobin,  3  Bam.  &  Ad.  523; 
Simonds  v.  White,  2  Baru.  &  0.  805;  The  HoiCuung,  6  G.  Bob.  383; 
Strong  V.  N.  Y.  Firemen's  Ins.  Co.  11  Johns.  323. 

2  Dnpontv.Yance,  19H0W.  161;  Strongv.  N.  Y.  Flrem.  Ins.  Co.  11 
Johns.  323;  Simonds  v.  White,  2  Barn.  &  C.  805;  Loring  v.  Neptmie  Ins. 
Co.  20  Pick.  411.  ,        -^  ,. 

3  Dike  V.  The  St.  Joseph,  6  McLean,  574 ;  Cutler  v,  Bae,  7  How.  729. 
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4  I>njpont  V.  Yanee,  19  How.  177:  Hallett  v.  BoosfleiA,  18  Yes.  Jr.  187 ; 
Slmonds  v.  White,  2  Bam.  &  C.  805. 

ft  DajKmt  V.  Yance,  19  How.  178;  Cutler  v.  Bae,  7  How.  729;  8  Ibid. 
61S.  . 

6  I>apont  V.  Yance,  19  How.  162:  The  Packet,  3  Mason,  281:  U.  S.  «. 
Wilder,  3  Sum.  311;  The  Waldo,  2  Ware,  (Day.)  161;  The  WliUam  GU- 
liam,  2  Low.  154. 

7  Potter  9.  Proy.  Wash.  Ins.  Go.  4  Mason.  301 ;  Watson  r.  Mar.  Ins. 
Co.  7  Johns.  57;  Maffgrath  v.  Church,  1  Games,  196;  Yandenheuyel  «. 
United  Ins.  Co.  1  Johns.  412,  dlsapproYiug  Lapsley  v.  Pleasants,  4  Blnn. 
502. 

8  Mutual  Safe.  Ins.  Co.  v.  The  Oeor^,  Olcott,  97;  Strong  v,  N.  Y. 
Firem.In8.  Co.  11  Johns.  323. 

9  Mutual  Safe.  Ins.  Co.  v.  The  Georae,  Olcott,  96;  U.  S.  v.  Wilder.  3 
Sum.  808:  The  Packet,  3  Mason,  255;  Pope  v.  Nickerson,  3  Story,  506; 
Beane  v.  Mayurk2(,  2  Curt.  77 ;  Cutler  v.  Bae,  7  How.  729. 

10  Dupont  V.  Yance,  19  How.  178:  Potter  v.  Proy.  Wash.  Ins.  Co.  4 
Mason,  ^98.  Compare  Grlswold  r.  Union  Mut.  Ins.  Co.  3  Blatchf.  234; 
Macgrath  v.  Church,  1  Gaines,  196;  Jumel  v.  Mar.  Ins.  Co.  7  Johns.  412; 
Williams  V.  London  Assurance  Co.  1  Maule  A  S.  321. 

11  I>upont  V.  Yance,  19  How.  178;  Birkley  v.  Presgraye,  1  East,  220; 
Sturgess  V.  Carey,  2  Curt.  382;  Doane  v.  Keating,  2  Leigh,  391. 

12  Dupont  V.  Yance,  19  How.  178;  Dobson  v.  Wilson,  3  Camp.  480; 
Price  9.  jfoble,  4  Taunt.  123;  Hicks  v.  Paiington,  Moore,  297. 

13  Dupont  V.  Yancetl9  How.  171;  Bea  v.  Cutler,  1  Sprague,  135:  7 
How.  729;  8  Ibid.  615;  The  Mary.  5  Law.  Bep.  75:  6  Ibid.  73;  Mut.  Safe. 
Ins.  Co.  V.  The  George,  Olcott,  89;  8  Law  Bep.  361 ;  Sparks  v.Kittredge, 
9  Law  Bep.  349:  The  Packet,  3  Mason,  255;  The  Gold  Hunter,  Blatchf. 
A  H.  300;  The  Boston,  1  Sum.  328. 

14  Sturgess «. Carey. 2 Curt.  385LEager v.  Atlas  Ins.  Co.  14  Pick.  141 ; 
Gallatin  r.  Bradford,  1  Bibb.  209;  Kendall  v.  Bussell,  ft  Dana,  604;  Jor- 
dan V.  Meredith,  3  Yeates,  318. 
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of  fhoae  who  engage  in  SkEaXra^  seiriee,  and  is  paxtieipatod 
in  oii^y  by  those  who  actually  effect  the  rescue,^  and  of 
the  property  actually  charged  with  it;  ^^  the  allowance  for 
saving  a  ship  or  goods  from  the  dangers  of  the  seas,  from 
fire,  pirates,  or  enemies;^  the  compensation  allowed  to 
other  persons  by  whose  assistance  a  ship  or  its  loading 
may  be  saved  from  impending  peril,  or  recovered  after 
actual  I0SS.U 

1  The  9. 9.  Foster,  Abb.  A4m.  222. 

2  The  Eaiiilaas,  1  Sam.  210. 

9  The  .CircMsliiD  v.  Two  Feiry  Boftts,  2  Bond,  875;  Taber  v.  Jenny,  1 
Spiague,  815;  Abb.  Adm.  291 

4  The  Clifton,  8  Hagg.  Adxn.  117. 

5  The  BladcweU,  10  WaU.  1. 

6  Adams  V.  The  lalaad  City,  1  Cliff.210. 

7  The  Saragwwfti  1  Ben.  557 :  The  Emulous,  1  Sum.  207. 

8  The  dvlta  and  Clank,  23  Wall.  1. 

9  The  Williams*  1  Brown  Adm.  217;  The  Emulous.  1  Sum.  207;  The 
Centurion,  1  Ware,  477:  Bearse  v.  Pigs  of  Copper,  1  Story.  814;  Adams 
V.  The  Island  Cl^,  1  CUff.  210;  McGlnnlsv.  The  Pontlac.ft  McLean, 859; 
mceta  V.  BuU,  12  How.  466;  The  A.  D.  Patchin.  1  Blatchf.  420;  Baker  v. 
Bmf»  1 N.  Y.  057;  The  H  B.  Steitson,  I  Low.  119. 

10  Wafeeitniry«.HyrlGk,  Blatchf.  ^  H.  44;  The  San  Bernardo,  1  C. 
Bob.  178. 

11  diurke  «.  The  Dodge  Hea]y,4  Wash.  C.  C.  687;  Talbot  v.  Seeman, 
1  Cfsnch,  1. 

12  Weelcs 9.  The  Catharlna  Maria,  2  Pet.  Adm.  4^;  Lea  v.  The  Alex- 
snderr2Paine,466. 

13  Spencer  V.  The  Charles  Ayery.l  Bond,  121. 

§  a04.  Balvors,  'Who  are.— A  salvor  is  one  who,  with- 
out any  particular  relation  to  a  vessel  in  distress,  proffers 
useful  service*  and  gives  it  as  a  voluntary  adventurer, 
without  any  pre-existing  covenant  connecting  him  with 
the  duty  of  preserving  the  vessel.  1  They  cannot  force 
themselves  upon  a  vessel  in  distress  against  the  will  of 
the  master,  but  it  is  at  his  option  to  accept  or  reject  their 
services.^  Salvors  are  persons  who  undertake  to  save 
property  in  peril  at  the  request  of  the  owner  or  master,* 
and  such  salvors  are  under  the  direction  and  control  of 
the  master,  and  may  be  discharged  by  him  on  compensa- 
tion made  for  work  already  done;^  but  salvors  who  are 
finders  take  possession  primarily,  and  cannot  be  dispos- 
sessed by  master  or  owner.6  So  the  finder  of  property 
temporarily  left,  secured  by  other  parties,  will  be  consid- 
ered a  salvor,  if  his  exertions  contribute  materially  to  its 
preservation.  0  Salvors  who  are  finders  may  abandon  the 
enterprise  without  waiting  for  danger  to  life,  or  hopeless- 
ness of  their  efforts  ;7  but  ooth  salvors  and  finders  are  an- 
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der  an  implied  obligation  to  use  good  faith,  honesty,  skill, 
and  energy  i{i  what  they  do  undertake.^  It  is  quite  im- 
material whether  the  salvors  accidentally  f aJl  tn  witii  the 
wreck  and  offer  their  services,  or  are  called  upon  by  the 
owners  or  persons  interested  in  the  wreck  to  aid  in  saving 
it.*  Any  sort  of  person  may  be  a  salvor;  ^  so  the  officers 
and  crew  of  a  foreign  vessel  of  war  may  be  salvors;  ^^  and 
persons  in  public  employment  on  a  man-of-war,^  so  a 
revenue  officer  who  seized  a  vessel,  and  thereby  saved  it 
for  the  owners.  ^^  A  person  whose  oxen  are  used  in  a 
salvage  service  does  not  thereby  become  a  salvor,  ^^  nor 
does  one  who  supplies  tools,  etc.,  to  assist  in  the  service, ^^ 
or  who  supplies  blocks,  lo  nor  one  who  purchases  a  wreck," 
nor  iiremen  belonging  to  the  fire  department  of  a  city,  ez- 
tiuguisbing  a  lire  in  a  ship  at  the  wharf, ^^  nor  a  commer- 
cial agent  of  the  owners,^  but  insurance  agents  may  be.^ 
A  passenger  of  another  boat  may  be  a  salvor  of  a  boat 
which  he liad  no  agency  in  bringing  into  the  position  of 
danger .^^  Seamen  belonging  to  a  ship-of-war,  discharged 
at  sea  to  render  assistance  to  a  whaling  ship,  may  recover 
as  for  salvage  services,^  or  seamen  employed  by  the 
month  on  a  vessel  owned  by  underwriters.^  If  a  mate 
performs  salvage  service  by  order  of  the  master,  he  Is 
considered  as  a  volunteer.^^  An  officer  in  the  execution 
of  his  duties  rendering  meritorious  services  to  property  in 
peril  is  not  entitled  to  salva^e.^  To  found  a  title  for 
compensation,  there  must  be  either  some  direct,  extraor- 
dinary assistance  or  expense,  independent  of  official 
duty,  or  some  positive  statute  enactment  in  point;  ^  but 
it  is  a  question  whether  comx>ensation  could  be  had  for 
salvage  of  goods  on  land.^^ 

1  Tbe  Wave  v,  Hyer.  2  Paine.  131 :  8.  C.  reversed,  Blatcbf.  A  H.  2S5; 
7N.  Y.Leg.  Obs.  97;  The  Charles,  Newb.  333;  The  Neptune.  1  Ham. 
Adm.  227 ;  xea  v.  Alexander,  2  Paine,472 ;  Hobart  o.  Drcwan,  10  Pet.  108; 
Th6  Glanta  and  Clara,  23  WalL  1 ;  The  Acorn,  3  Ware,  98. 

2  The  Susan,  1  Sprague,  499;  8.  C.  12  Law  Bep.  K.  8. 531. 

3  The  Ida  L.  Howard,  1  Low.  3;  The  Louisa  Jane,  2  Low.29B. 

4  The  Ida  L.  Howard,  1  Low.  3. 
i  The  Ida  L.  Howard,  1  Low.  3. 

6  Cromwell  v.  The  Island  City,  1 GIUL  221. 

7  The  Ida  L.  Howard,  1  Low.  3. 

8  TheIdaL.Howard,  ILow.  3. 

9  The  A.  D.  Patchln,  1  Blatchf .  420;  The  Centurion,  1  Ware,  477. 

10  The  Aroma  MUls,  2  Hughes,  41 :  Mason  «.  The  Blalreau,  2  Oraaeh. 
S40;  Bell  v.  The  Ann,  2  Pet.  Adm.  278;  The  Columbine,  2  W.  Bob.  186. 

U   The  Huntress,  4  Pa.  L.  J.  610;  Talbot «.  Seeman,  1  Cranch,  L 

12  The  Aroma  Kffls,  2  Hughes,  40:  U.  8. «.  The  Amlstad,  15  Pet.  filSt 
She  Thetis,  3  Hagg.  Adm.  14;  The  Wilsons,  1 W.  Bob.  172. 
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14  The  Ottawa,  1  Low.  274. 

15  The  Ottawa,  1  Low.  277;  The  Charlotte,  S  W.  Bob.  08;  Hie  Vine,  2 
Ha^.Adm.1. 

16  Squire  v.  Tone  of  Iron,  2  Ben.  24;  The  Ittdependeaee>  9  Cart.  SM. 

17  Benjamin  v.  The  Watchman,  11  Law  Bep.  N.  8. 40. 

18  ]>aYey  9.  The  Mary  Frost,  2  Woods,  806. 

19  TheLadyWorSle7,2»phik8Adm.2a8. 

20  The  Aroma  Mills,  2  Hughes,  40;  The  Traveller,  8  Hagg.  Adm.  370. 

21  McOlnnIs  v.  The  Pontlac,  Newfo.  130. 

22  The  Harrest,  1  Spragne,  68. 

28  Bowley  V.  Goddard,  1  Low.  154. 

24  Winiamsonv.  The  AlphonsOfl  Curt.  376. 

25  The  Wave,  Blatcfaf.  &  H.  258;  Le  Tlgre,  8  Wash.  0.  a  667. 

2^  Bx  parte  Cahoone,  2  Uason,  87;  The  Aqoila,  1 C.  Bob.  82. 

27  ExparteCahoone,2Mtaon,88{  NielKason«.Gbapmaii,2H.BIaelL 
264. 

§  303.  Pexsona  oonneoted  with  the  ▼essel.^Pas* 
sengers  and  crew  in  extraordinary  cases  only  may  be 
salvors.^  It  is  the  dnty  of  passengers  to  contribute  to 
the  general  safety  in  the  event  of  a  common  peril  ;^  and 
tbey  are  not  allowed  to  claim  salvage  for  oroiuary  labor 
performed  by  tfaem,^  nor  for  ordinary  assistance  they  may 
offer  in  distress,^  but  extraordinary  services  entitle  them 
to  salvage.^  Any  exception  to  the  rule  that  a  passenger 
cannot  be  a  salvor  must  be  admitted  with  great  caution. <^ 
Where  a  passenger,  a  master-navigator,  assumed  com- 
mand of  a  ship  of  great  value  during  a  violedt'  storm, 
after  the  master  and'  other  officers  had  been  lost,  he  may 
be  regarded  as  a  salvor.?  A  man  may  personally  be  on 
boara  a  ship  and  be  neither  master,  crew,  nor  cargo,  and 
vet  not  sustain  the  legal  relation'  or  p^senger.^  The  re- 
lation sustained  by  troops  to  the  ship  transporting  them 
is  not  that  of  passengers,  within  the  rule  Which  denies 
compensation  to  passengers.^ 

1  The  Aroma  Hills,  2  Hughes,  40;  The  Wave,  2'  Paine,  181;  The 
Igwtone,  1  ^es*  Adm.  227;7rh6  Joseph  Harvey,  1  0.  Bob.  257;  The 

2  Btene  v.  The  Uaynilta,- 2  Onrt.  76;  The  BrsErftton,  2^Ha8!g;  Adidu  3. 
8  The  Hertimae,  l  Ben.  209;  The  Neptune,  l  Hagg.  Adm.  2^7. 

4   nie  Branstozi,  2  Hagg.  Adm.  8. 

»  The  Two  Friends,  l  G.  Bob.  271 :  Bond  v.  The  OofB^'8  Waala  O*  O. 

80;  Clayton  v.  The  Harmony,  1  Fet.  Adm.  70. 

6-  Bndy  «.- Amesiean  S.  8*  Co*  1  Amer.  L.  T.  N.  &  402« 

7  Bndy  r.  ArileMeaDBi  &  Co.  1  Amer.  L.  T.  K.  &  48lt  Ttb 
sia,lBeii:ii8. 

Dbstt  s.  a  Ai-^se. 
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8  The  VLenixnac,  1  Ben.  206;  The  Anastasla,  1  Ben.  108;  The  Hanna, 
l6LawTL834» 

9  The  Meiriinac.  1  Ben.  201. 

§  306.  Seamen  as  salvors.— Seamen  generally  can- 
not be  salvors  of  their  own  vessel.  ^  For  ordinary  exer- 
tions in  the  discharge  of  their  duty,  the  crew  are  not  enti- 
tled to  salvage;^  but  the  character  of  seamen  does  not 
create  an  incapacitv  to  become  salvors.^  They  are  not 
absolutely  disqualined  from  claiming  as  salvors  for  ex- 
traordinary exertions  in  cases  highly  perilous.^  Hiere 
may  be  cases  where  seamen  mav  be  salvors,^  by  perform- 
ing services  beyond  the  line  of  their  duty;  as  when  one 
seaman  remains  on  the  wreck  after  abandonment,  and 
aids  in  saving  her.®  So  if  a  ship  be  abandoned  at  sea,  and 
deserted  by  all  her  crew  except  one  or  two,  and  these  re- 
main on  board  and  save  her,  or  materially  assist  in  saving 
her.  7  So  if  some  of  the  crew  return  to  her  and  save  her.^ 
But  if  all  the  seamen  except  one  desert  during  a  gale,  he 
simply  performing  his  duty  by  staying  by  the  vessel,  it 
did  not  entitle  him  to  salvage.^  Where  the  crew  was 
abandoned  by  the  master,  and  the  vessel  was  afterward 
stranded,  and  the  men  with  considerable  difficulty  and 
danger  saved  the  vessel,  they  were  deemed  salvors.^^  If 
a  ship  seized  under  an  assumed  authority  is  recaptured 
by  the  crew,  they  are  entitled  to  salvage.^^  Seamen  mav 
be  salvors  after  their  contract  of  service  is  dissolved,^ 
•either  voluntarily  by  the  master,  or  by  the  effect  of  a  vis 
mc^or,^  when  their  connection  with  the  vessel  is  entirely 
broken  up.  ^^  Extraordinary  circumstances  may  occur,  in 
which  their  connection  with  the  vessel  may  be  dissolved 
de  facto,  or  by  operation  of  law,  in  which  case  they  may 
claim  as  salvors.^^  Seamen  compensated  by  a  share  of 
the  freight  cannot  be  salvors;  the  only  compensation  they 
•can  demand  is  payment  by  the  day  for  the  time  they  are 
engaged  in  saving  the  property.^®    It  is  highly  politic  to 

five  the  mariners  either  saving  from  wreck  or  recovering 
y  recapture  and  restoring  property,  a  liberal  salvage,  be- 
yond a  mere  quantum  meruerint;^'^  but  they  cannot  be 
deemed  salvors  except  under  extraordinary  circum- 
stances.18  Although  seamen  are  bound  to  save  the  ship 
and  goods  wreckedj  yet  they  are  entitled  to  a  further  com- 
pensation in  the  nature  of  salvage  ^^  when  goods  have  been 
saved  and  brought  into  port.^  The  claim  of  the  seaman 
is  not  under  his  contract  tor  wages,  but  in  a  new  character 
as  salvor  he  regains  a  rightful  claim  to  wages  restored  bV 
rescuing  the  articles  from  peril  and  loss  to  which  the  wreck 
exposed  them.2i  No  claim  for  salvage  can  be  maintained 
by  the  crew  on  the  ground  that  by  their  services  the  ves> 
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sel  is  brought  through  a  storm  into  a  port,  sotind  in  hull.^^ 

A  if^aman  cannot  nave  salvage  for  the  boat  which  has 

brought  him  to  land  after  the  wreck  of  his  ship.^ 

1  MOler  V.  Kelly,  Abb.  Adm.  564 ;  The  Jobn  Perkins,  9  Law  Bep.  N. 
8. 490;  21  Law  Bep.  99. 

3  The  Two  Catherines,  3  Mason,  835;  Newman  v.  Walters,  3  Bos.  & 
P.  612;  Mason  v.  The  Blalreau,  3  Granch,240.  And  see  Giles  v.  The 
(^rntbla,  1  Pet.  Adm.  203:  Weeks  v.  The  Catharlna  Maria,  3  Pet.  Adm. 
m;  Hobart  9.  Drogan,  luPet.  108:  The  Holder  Borden.  1  Spragae,  144; 
The  Wave  v.  Hyer,  2  Paine,  140;  The  Joseph  Harvey,  1 0.  Bob.  257. 

9  The  Dawn,  3  Ware,  129,  explaining  Hobart  v.  Drogan,  10  Pet.  106. 
And  see  Drew  V.Pope,  2  Sawy.  74;  The  Neptune,  1  Hagg.  Adm.  227; 
The  Two  Catherines,  2  Mason,  335. 


The  Taylor,  Newb.  341;  ihe  Wave  v.  Hyer,  h  Paine,  140;  Dolano  v. 
Peraglo,  Bee,  212;  Le  Tlgre,  3  Wash.  C.  C.  567;  The  Joseph  Harvey,  1 
C.  Bob.  257. 

5  The  Massasoit,  1  Spraffue,  96;  The  Neptune,  1  Hagg.  Adm.  227; 
The  Two  Catherines,  2  Mason,  319:  Mason  «.  The  Blalreao,  2  Cranch, 
240.    Contra,  Taylor  v.  The  Cato,  1  Pet.  Adm.  48. 

6  Mason  v.  The  Blalreau,  2  Cranch,  240;  Hobart «.  Drogan,  1  Pet.  106; 
Taylor «.  The  Cato,  1  Pet.  Adm.  48:  Cl^ton  v.  The  Harmony,  1  Pet. 
Adm.  79:  The  Neptune,  1  Hagg.  Adm.  227;  The  Two  Catherines,  3 
Mason,  3l9. 

7  Mason  «.  The  Blalreau,  3  Cranch,  240;  The  Triumph,  1  Sprague, 
438,  distinguishing  The  John  Perkins,  11  Law  Bep.  N.  S.  87.  And  see 
Hobart  vTDrogau,  10  Pet.  108. 

8  TheFlorence,20£ng.  L.  AE.'607. 

9  The  John  Perkins,  11  Law  Bep.  N.  8.  87:  Clarke  v.  The  Dodge 
Healy ,  4  Wash.  C.  C.  651 :  The  Emulous,  1  Sum.  207 :  Lewis  v.  The  Eliza- 
beth and  Jane,  1  Ware,  41 ;  The  Aquila,  1  C.  Bob.  39. 

10  The  Olive  Branch,  1  Low.  286. 

11  Williams  V.  Suftolk  Ins.  Co.  3  Sum.  270;  8.  C.  1  Law  Bep.  153;  13 
Pet.  415.  And  see  Clayton  v.  The  Harmony,  Bee,  70. 

13  Mason  v.  The  Blalreau,  3  Cranch,  240:  Hobart  v.  Drogan,  10  Pet. 
122;  The  Triumph,  1  Sprague,  428;  8.  C.  11  Law  Bep.  N.  S.  612;  The 
John  Perkins,  9  Law  Kep.  N.  S.  490;  Cartwell  v.  The  John  Taylor, 
Newb.  341;  The  Neptune,!  Hagg.  Adm.  227. 

13  Tlie  Olive  Branch,  1  Low.  287:  Mason  v.  The  Blalreau,  3  Cranch, 
240;  The  Triumph,  1  Sprague,  428:  The  Florence,  20  Bag.  L.  A  E.  607; 
The  Warrior,  1  Lush.  i76rThe  John  Perkins,  21  Law  Bep.  87;  Phillips 
V.  McCall,  4  Wash.  C.  C.  147;  The  Acorn,  3  Ware,  98. 

14  The  Antelope,  1  Low.  130;  The  Olive  Branch,  Ibid.  286. 

15  Hobart  v.  Drogan,  10  Pet.  122:  The  Two  Catherines,  3  Mason,  339; 
Newman  v,  Walters,  3  Bos.  A  P.  612. 

16  Beed  V.  Hnssey,  Blatchf.  &  H.  543:  Montgomery  v.  Tyson,  1  Low. 
131;  The  Holder  Borden,  1  Sprague,  144;  The  Antelope,  10  Wheat.  66. 

17  Clayton  v.  The  Harmony,  1  Pet.  Adm.  80;  Warder  «.  La  Belle 
Creole,  I  Pet.  Adm.  31;  Brevoor  v.  The  Fair  American,  1  Pet.  Adm.  90. 

18  The  Holder  Borden,  1  Sprague,  140;  The  Massasoit,  1  Spragne,  97; 
The  Neptune,  1  Hagg.  Adm.  227;  The  Bellance,  2  W.  Bob.  119. 
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19  B^  9.  The  Ann.  2  Pet  Adm.  280:  Clayton  vJChe  Han&otiy/l  Pet. 
Adxn.  79:  Taylor  «.  The  Cato,  Ibid.  48:  Bond  v.  The  Conk2  WashjO.  G. 
fN);  Weeks  v.  The  Gatharina  Maria,  2  Pet.  Adm.  427 ;  The  Dawn,  2  Ware 
(Dav.)  121;  The  Dawn,  4  Law  Bep.  106;  The  ](7eptune.  1  Ha^Adm. 
227;  Lewis  v.  The  Elizabeth  and  Jane,  1  Ware,  44;  Drew  v.  jPope,  2 
Sawy.  73;  The  Massasoit,  1  Spragne,  97;  The  Two  GatherineStS  Mason, 
339;  The  Saratoga,  2  Gall.  183;  Goffin  «.  Stover,  5  Mass.  252;  The  Sara- 
toga, 2  GalL  161,  denying  Frothlngbam  o.  Prince,  3  Mass.  £63.  See 
anUf  $  168. 

20  Weeks  «.  The  Gatharina  Maria,  2  Pet.  Adm.  426:  Bell  v.  The  Ann, 
2  Ibid.  278;  Bond  v.  The  Gora,  Ibid.  361;  Warder  v.  La  Belle  Creole,  1 
Pet.  Adm.  31;  Taylor  v.  The  Gate,  1  Pet.  Adm.  48. 

21  Taylor  V.  The  Gate,  1  Pet.  Adm.  48;  The  John  Taylor,  Newh.  S44; 
The  Two  Catherines,  2  Mason,  319;  Frothingham  v.Pnnce,  8  ]^Iass.663. 

22  Millerv.  Kelly,  Abb.  Adm.  666:  The  Neptune,  1  Hagg.  Adm.  227; 
The  Branston,  2  luigg.  Adm.  3 ;  Hooart  v,  Drogan,  10  Ped08. 

23  Price  V.  Sears,  2  Low.  553. 

§  307.  Pilots  as  salvors.— In  extraordinary  cases  it 
may  be  dlffioult  to  distinguish  a  case  of  pilotage  from  a 
case  of  salvage,  properly  so  called,  for  it  is  possible  that 
the  safe  conduct  of  a  ship  into  port  under  circumstances 
of  extreme  danger  and  personal  exertion  may  exalt  a 
pilotage  service  into  something  of  a  salvage  service,  ^  as  in 
cases  of  extraordinary  peril,  and  the  exercise  of  gallantry 
beyond  the  limits  of  their  duty,^  the  circumstance  must 
be  such  as  require  efforts,  perils  to  be  encountered,  labor, 
and  skill  out  of  the  line  of  their  duty.^  When  they  be- 
come salvors,  public  policy  requires  that  they  should  be 
held  strictly  to  a  discharge  ot  their  duties.^  Pilots  or 
engineers  of  steam-boats  belonging  to  the  ship's  company 
are  not  included  within  the  exception  to  the  rule  by 
which  pilots  in  the  usual  mode'  of  navigation  have  in 
some  instances  been  admitted  as  salvors.  In  emergencies 
they  are  held  to  the  same  exertions  for  the  preservation 
of-  life  and  property  as  common  seamen,^  but  his  contract 
is  virtually  dissolved  when  the  boat  being  on  fire  is  sur- 
rendered by  the  master  to  another  boat  to  save  her,  and 
after  such  surrender  the  pilot  may  be  a  salvor .8  By  the 
general  maritime  law,  a  pilot  is  not  bound  to  give  his 
services  to  a  vessel  disabled  and  in  distress  for  mere 
pilotage.7  It  is  expedient  that  pilots  should  be  encour- 
aged to  go  out  for  the  assistance  of  vessels  In  distress.^ 
Where  uie  master  of  a  vessel  in  distress  signaled  for  a 

gilot,  the  service  was  in  the  nature  of  a  salvage  service.^ 
ach  service  will  entitle  him  to  be  considereasomething 
of  a  salvor. i(^  The  pilot  who  safely  conducts  into  port  a 
vessel  in  distress  at  sea,  acts  in  the  performance  of  an 
ordiniury  duty,  but  if  he  goes  beyond  his  ordiaary  duty  he 
iBj&otimA  to  salvage.ii 


305  BAtYAGfe.  8  dOB 

1  The  Ware,  Blatchf .  db  H.  343;  Tho  Joaepb  HiBrrey,  1 C.  Bpb.  857; 
The  Eleanor.  O  C.  liob.  33;  TUo  Beniamlu  FranUln,  6  C.  Rob.  ISO;  ^e 
Nelson,  1  Haeg.  Adm.  169;  Hand  v.  The  Hvlra,  Gilp.  60;  Duluiy  i>.  The 
Peraglo,  Bee,  212;  Le  Tlgre.  3  Wash.  G.  C.  6G7 ;  The  Aniie»  1  uason,606; 
Iiea  V.  The  Alexander,  2  Paine,  470:  The  Two  Catherines,  2  Blason,  336; 
Newman  v.  Walters,  8  Bos.  A  F.  612:  Hobart  v.  Drogan.  10  Pet.  123;  The 
Aroma  Mills,  2  Hughes,  40;  The  Grace  Brown,  2  Hughes,  112;  The 
Salacia,  2  Hagg.  Adm.  270. 

2  TheCenturlon,  1  Ware,  481 ;  The  Joseph  Harrer,  1 0.  Bob.  257;  Le 
Tlgre,  8  Wash.  C.  0. 067;  Hobart  v.  Drogan,  10  Pet.  106:  The  Two  Gathe- 
riues,  2  Mason.  819;  Mason  v.  The  BUureau,  2  Craacii,240;  PbUlips  v. 
McCall,  4  WasL  C.  G.  146. 

8  Hope  V.  The  Dido,  2  Paine,  246;  Hobart  v.  Drogan,  10  Pet.  108;  Lea 
V.  Alexander,  2  Paine.  470;  The  Joseph  Harvey.  1 G.  Bob.  2Slx  Le  Tlgre, 
3  Wash.  G.  C.  667;  Dulany  v.  The  Penglo,  Bee,  212;  Hand  t.  The  ElTlra, 
Oilp.  60. 

4  Hope  V.  The  Dido,  2  Paine,  243 ;  Lea  ».  Alexander,  Ibid.  466. 
6  Hemer  t.  The  Bnffolk  Bank,  1  Law  Bep.  249. 

6  Montgomery  «.  The  D.  P.  Leathers,  Newb.  421. 

7  The  Snsan,  1  Sprague, 601 ;  S.  C.  12  Law  Bep.N.  S.  531 :  The  Hebe, 

2  W.  Bob.  146,  247;  Flanders  v.  Itlpp,  2  LoWjlS;  The  Frederick,  I  W. 
Bob.  16;  Hobart  v.  Drogan,  10  Pet.  108;  The  Ware  v.  ^er,  2  Paine,  191 ; 
Hope  V.  The  Dido,  2  Fame,  243:  Lea  v.  The  Alexander72  Paine.  466;  The 
Jougo  Andries,  Swabey,  226;  S.  C.  11  Moore  P.  G.  318;  The  Bichmond, 

3  Hagg.  Adm.  431;  The  Hebe,  2  W.  Bob.  246;  Love  v.  Hinckley,  Abb. 
Adm.  436 ;  Hand  v.  The  Elvira,  Oilp.  60.  And  see  Ghapman  v.  Lucerne, 
39  Hunt's  Mer.  Miag.  882. 

8  The  Wave.  Blatchf.  A  R.  244;  The  Sarah,  1  G.  Bob.  813,  note; 
Dulany  v.  The  Peragio,  Bee,  212. 

9  TheSusan,  lSprague,501;TheHaedwig,24Eng.  L.ftE.582. 

10  Himd  V.  The  Elvira,  611p.  69;  The  Joseph  Harvey,  1 C.  Bob.  257. 

11  Le  Tlgre,  8  Wash.  G.  G.  571 ;  The  Belle,  Edw.  Adm.  46. 

§  308.  ToTivage  as  salvage.^  A  steam -tug  is  not 
bound  to  take  a  vessel  in  tow,  at  extraordinary  risk  to 
herself  and  crew ;  and  if  she  do  so  it  is  a  salvage  service, 
and  not  mere  towage.^  The  amount  of  danger  is  impor- 
tant as  a  reasonable  test  of  the  probable  contract.^  So 
long  as  it  is  reasonably  safe  to  take  a  vessel  in  tow  any- 
where on  the  pilot  grounds,  the  tug  is  not  entitled  to  com- 
pensation therefor.6  But  if  she  takes  extra  risk,  or  res- 
cues a  vessel  from  danger  of  wreck,  she  is  entitled  to  sal- 
vage.^ Extraordinary  towage  is  that  which  demands  ex- 
tra labor.*  A  steamer  employed  in  towing  about  a  harbor 
does  not  stand  precisely  on  toe  same  footing  in  respect  to 
salvage  service  as  a  vessel  kept  for  purposes  of  saving  life 
and  property,  or  a  steamer  deviating  from  an  important 
voyage  to  give  aid  to  a  vessel  in  distress.^  Services  by  a 
tug  engaged  in  the  wrecking  business  are  salvage  serv- 
ices.7  Towing  may  be  a  salvage  service  when  performed 
in  aid  of  a  vessel  \n  distress.^  Taking  a  vessel  disabled 
and  in  distress  cannot  by  possibility  be  compared  to  an 
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ordinary  towage  service^  if  it  lestds  to  the  rescue  of  the 
vessel  from  danger.^o  ^^9  towing  a  vessel  off  the  rocks  and 
into  a  harbor.^^  The  mere  fact  that  the  vessel  is  aground 
is  enough  to  show  that  she  is  in  a  situation  to  require  sal- 
vage services.  13  So  a  steam-tug  relieving  another  tug 
which  lay  disabled  in  a  harbor.  ^^  Where  a  vessel  has  re- 
ceived any  injury  or  damage,  a  service  rendered  to  her  is 
not  mere  towage,  but  salvage,  ^^  as  where  the  blades  of 
the  screw  of  a  steamer  were  broken.  ^^  So  where  a  steam 
vessel  has  lost  the  use  of  her  machinery,  although  she  is 
sound  in  hull  and  masts,  and  has  the  use  of  her  sails,  the 
towing  is  a  salvage  service.^^  But  where  a  vessel  was 
dismasted,  and  rigged  with  jury-masts,  towing  her  to  a 
place  of  safety  was  not  a  salvage  service,  as  it  did  not 
lead  to  the  rescue  of  the  vessel  from  danger.  ^7  Where  a 
vessel  in  distress  was  being  towed  into  a  port  of  safety, 
but  she  fraudulently  cut  the  hawser,  and  another  steamer 
towed  her  into  port,  both  steamers  were  entitled  to  sal- 
vage. ^^  If  a  vessel  in  need  of  salvage  assistance  signals 
for  a  steamer,  it  is  to  be  construed  as  a  signal  for  assist- 
ance, although  not  necessarily  one  of  distress,  and  the 
service  is  one  of  salvage.^*  When  the  signal  was  for  a 
tug,  which  went  to  her  assistance,  and  rescued  her  from 
an  impending  peril,  it  was  a  salvage  service.^  If  a  sig- 
nal is  given  ana  persons  go  out  to  render  assistance,  their 
services  cannot  be  rejected  as  unnecessary.  21  The  going 
to  the  ship  is  a  part  of  the  service,  as  much  as  the  labor 
after  arrival.^  Services  performed  in  towing  a  steamboat 
from  her  moorings  at  the  wharf,  to  save  her  from  contact 
with  a  vessel  on  lire  descending  the  river,  is  a  towage,  and 
not  a  salvage  service.^  So  a  steam-tug  having  t-hrough 
her  own  famt  set  a>  schooner  on  lire,  has  no  claim  for  sal- 
vage for  putting  the  fire  out.^^  Although  an  abandoned 
vessel  might  have  been  saved,  by  her  crew  returning  to 
her,  had  the  steamer  not  gone  to  her  aid,  it  is  a  case  of 
flalvage.2fi 

1  Boff  V.  Wass,  2  Sawy.  394;  The  Ware,  3  Paine^l;  Blatchf.  A  H. 
235;  The  Alexander,  Blatchf.  A  H.  466;  Le  Tlgre,  3  wash.  G.  C.  667:  Ho- 
bart  V.  DrMran,  10  Pot.  108;  The  Foster,  1  Abb.  Adm.  222;  The  Eniuv  B. 
8ouder,  7  Blatchf.  fi55;  The  Charlotte,  3  W.  flob.  68;  The  Reward,  1 W. 
Bob.  174;  The  Charles  Adolphe,  Swabey,  153. 

2  The  M.  B.  Stetson,  1  Low.  122:  The  Princess  Aiice,  3  W.  Rob.  188; 
The  James  Talbott,  2  Sprague,  101;  The  Reward,  1  w.  Rob.  174;  The 
Isabella,  3  Hagg.  Adm.  427;  The  Charles  Adolphe,  Swabey,  158. 

8   Rofl  V.  Wass,  2  Sawy.  8S9. 

4  Roffv.Wass,2Sawy.  389. 

5  The  Williams.  1  Brown  Adm.  218 ;  The  Princess  Alice,  3  W.  Rob 
138;  The  Kelly,  1  "Eag.  L.  &  E.  596;  The  Klngalock,  1  Spinks  Ec.  A  Ad 
568;  The  VersaUles^  Curt.  853. 
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6  TheM.B.  stetson,  1  Low.  123;  The  H.  B.  Foster,  Abb.  Adm.  222. 

7  Tbe  Birdie,  7  Blatchf.  238. 

8  The  H.  B.  Foster.  Abb.  Adm.  222;  S.  G.6N.  T.Legr.  Obs.223;  The 
Reward,  1 W.  Bob.  176;  The  Graces,  2  W.  Bob.  294:  The  Meg  Merriles, 
3  Hagg.  Adm.  346:  The  Jane,  2  Hagg.  Adm.  338;  The  TraTeUer,  8  Ibid. 
370;  The  London  Merch^it,  3  Hagg.  Adm.  401. 

9  The  Rebecca  Clyde,  6  Ben.  103:  The  Charles  Adolphe,  Swabey, 
153;  The  Paris,  1  Splnks  £c.  &  Ad.  289. 

10  The  H.  B.  Foster,  Abb.  Adm.  229:  The  Industry,  3  Hagg.  Adm.  203; 
The  Isabella,  3  Hagg.  Adm.  427 ;  The  Sussex,  3  Hagg.  Adm.  339. 

11  The  H.  B.  Foster,  Abb.  Adm.  228;  The  London  Merchant,  3  Ha( 
Adm.394:  TheMeg_Merriles,3Hagg.  Adm.346;  The  Earl  Qrey,  lb: 
886;  The  Traveler,  Ibid.  370. 

12  The  M.  B.  Stetson,  1  Low.  122.  And  see  James  v.  Abbott,  2 
Spragne,  101;  The  Reward.  1 W.  Rob.  174;  The  Isabella,  2  O.  Bob.  241; 
The  Charles  Adolphe,  Swabey,  153. 

13  4iturgis  V.  The  Joseph  Johnson,  19  How.  Pr.  229. 

14  The  Saragossa,  1  Ben.  551. 

15  The  Emily  B.  Sender,  7  Ben.  550. 

16  The  Saragossa,  1  Ben.  551 ;  The  Emily  B.  Sender.  7  Ben.  5S5:  Tbe 
Charles  Adolphe,  Swabey,  153;  The  Reward,  1 W.  Rob.  177;  The  Char^ 
lotte,3W.Rob.71. 

17  The  Rebecca  Clyde,  5  Ben.  103,  distinguishing  The  Isabella,  S  Han. 
Adm.  427;  The  Reward,  1 W.  Rob.  177. 

18  The  Gary  t7.  The  Sherman,  Chase  Dec.  468. 

19  The  James  T.  Abbott,  2  Spragne,  101 ;  Flilllips  v.  The  U.  S.  33  Hnnfs 
Mer.  Mag.  456. 

20  Phillips  r.  The  U.  S.  33  Hunt's  Mer.  Mag.  456;  The  Williams,  1 
Brown  Adm.  225;  The  Susan,  1  Sprague,  499 ;  The  Undaunted,  Lush.  90. 

21  The  Williams,  1  Brown  Adm.  225;  The  Susan,  1  Sprague,  499;  The 
Undaunted,  Lush.  90. 

22  The  Williams,  1  Brown  Adm.  218 ;  The  White  Star,  Law  Rep.  1  Ad. 
A  E.  68;  The  Banner,  14  Law  Rep.  465;  The  Susan,  1  Sprague,  499. 

23  Stevens  v.  The  S.  W.  Downs,  Newb.  458. 

24  The  Prince  Albert,  5  Ben.  386;  The  lola,  4  Blatchf.  81;  Cargo  ex 
CapeUa,  Law  Rep.  1  Ad.  &  £.  356. 

25  Holmes  V.  The  Joseph  G.  Griggs,  1  Ben.  81. 

§  309.  Salvage  services.  —  Whenever  service  has 
been  rendered  in  saving  property  on  the  sea,  the  service 
is,  in  the  sense  of  the  maritime  law,  a  salvage  service ;  ^ 
so.  assistance  needed  and  rendered  is  in  the  nature  of 
salvase  service,^  if  effectually  rendered  in  saving  the 
vessel  and  cargo,  or  any  part  of  either,  from  impending 
destruction  or  loss.3  Assistance  rendered  by  a  steam-tug, 
carrying  the  fire-department  engines,  in  extinguishing  a 
fire  in  a  vessel  lying  at  anchor  in  port,  is  a  salvage  service ;  * 
80,  putting  hands  on  board  a  vessel  infected  with  yellow 
fever;*  so,  where  a  vessel  at  sea  approaches  a  vessel  in 
distress,  and  finding  all  the  officers  disabled,  sent  her  own 
mate  on  board,  who  brought  the  vessel  into  port.^    When 
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a  ship  ftnd  its  laditij^  is  saved  from  an  impending  peril  bj 
the  service  of  any  person  upon  whom  there  is  no  obliga- 
tion to  render  the  service,  it  is  a  salvage  service  J  SeT- 
vices  rendered  by  steamers  to  a  stranded  vessel  are  in  the 
nature  of  salvage  services,^  in  towing  and  otherwise 
assisting  vessels  in  danger,®  although  but  slightly  dis- 
abled,i<>  or  by  a  steam-tug  owned  by  a  cori>oratioti 
engaged  in  the  wrecking  business.^^  where  a  vessel, 
greatly  damaged  by  a  storm,  showing  a  flag  of  distress, 
was  towed  into  port  by  another  vessel  at  considerable 
loss  of  time  and  expense,  it  was  a  salvage  service.^  So, 
services  rendered  after  reaching  a  port  oi  safety  in  towage 
to  where  repairs  could  be  made,  are  towage  and  not 
salvage  services. ^^  go,  where  a  vessel  driven  on  an 
islana  in  a  harbor  set  her  colors  union  down,  and  was 
pulled  off  and  towed  to  her  dock;  ^^  so,  services  to  a  dis- 
mantled vessel  by  taking  her  to  a  safe  place,  and  then 
informing  her  owners  of  ner  condition ;  ^^  so,  the  rescue  of 
a  steam  ferry-boat,  ^^  and  barges  broken  loose  and  adrift 
in  a  river;  ^^  go  the  rescue  of  a  raft  floating  out  to  sea  un- 
accompanied by  any  person,i<^  but  not  in  rescuing  a  raft 
broken  loose  from  its  moorings  and  afloat  in  a  river;  i®  but 
if  sawed  into  boards  by  salvors,  whose  acts  were  affirmed 
by  the  owners,  it  would  entitle  them  to  salvage  compen- 
sation.^ So,  pulling  boilers  oat  of  a  river,  are  salvage 
services.^i 

1  The  NairagSDsett,  Olcott,  390;  The  Emuloos,  1  8am.  207. 

2  The  Susan.  1  Spragae,  602:  Lea  v.  The  Alexander,  2  Paine,  466; 
CaUagan  «.  ILdlett,  1  Calnes,  104. 

5  Spencer  v.  The  Charles  Ayery,  1  Bond,  121 :  McGhlnnis  •.  The  Pon- 
tiac,  Mew.  ISO;  Spencer  v.  The  Churles  Avery,  1  Bond,  119. 

4   The  Blackwall,  10  Wall.  1:  The  Bosalle,  Splnks  £c.  A  Aid.  185;  The 
Easfeem  Monarch,  Lush.  81 ;  The  Tees,  Lash.  509. 

6  The  Skihlander,  Law  Bep.  3  P.  D.  24. 

6  The  J.  L.  Brown,  6  Ben.  296. 

7  PhOllps  V.  The  U.  S.  33  Hunt's  Mer.  Mag.  456. 

8  The  Underwriter,  4  Blatchf.  94. 

9  The  Joseph  0.  Origgs,  1  Ben.  81;  The  Saragossa,  Ibid.  588;  Seaman 
V.  The  Erie  B.  B.  Co.  2l3en.  128. 

10  The  Emily  B.  Sonder,  7  Ben.  650. 

11  The  Birdie,  7  Blatchf.  238. 

12  The  Rebecca  Clyde,  6  Ben.  98. 

13  The  W.  F.  Garrison,  1  Low.  139. 

14  The  B.  M.  Stetson,  1  Low.  119. 

15  Norrls  v.  The  Island  City,  1  ClllT.  219. 

16  Cheeseman  v.  Two  Ferry  Boats,  2  Bond,  363. 

17  Huber  v.  Coal  Barges.  3  Amer.  Law  Ti.  109;  2  Blss.  297;  The  Union 
Express,  1  Brown  Adm.  516. 
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18  A  JitaA  ctf  fipan.  Abb.  Acbn.  487:  A  Baft  of  Timber,  2  W.  BAb.  261. 
Andsae  W«]iliigv..Clwiy^  JSo^-  ^1;  The  Wave,  2  Paine,  151;  g.  0. 
Blatcbr.  A  H.  ^;  JPIfUr  TboDMUid  Feet  of  Timber,  2  Low.  64. 

19  Tome  V.  Criha  ot  Xtumber,  Taney,  533:  Nloholson  «.  Gbapmaa,  2 
B  JBlAck.  254^;  The  ;Psaofltan,  2  fiagg.  Adm.  8;  Beane  v.  The  Mayuxka, 

20  Tome  V.  i:(nbol8, 6  WalL  648. 

21  The  SUver  Spray's  Boilers,  1  Brown  Adm.  349. 

§  310.  InBtanceB.>-Where  tbe  master  of  a  vessel  was 
killed  in  an  affray,  and  the  second  mate  so  badly  hurt  as 
to  be  incapable  «s  doing  duty,  and  the  first  mate  hurt, 
but  he  took  command  and  headed  the  vessel  to  port, 
signaling  a  passing  vessel  for  relief,  which  afforded  the 
relief;  the  mate  and  the  salving  vessel  had  performed 
salvage  services.  ^  In  all  cases  where  services  are  ren- 
derea  in  saving  propertvin  danger  of  being  lost  on  the 
high  seas,  or  -^en  wrecked  or  stranded  on  the  shore,  it 
is,  in  the  sense  of  the  maritime  law,  a  salvage  service.^ 
To  constitute  a  salvage  service,  it  is  not  necessary  that  a 
vessel,  whether  sailing  or  steam,  should  be  unnavigable.  or 
that  a  steam  vessel  should  be  injured,  not  merely  in  her 
machinery,  but  in  her  hull,  or  her  sails.^  A  steamboat, 
having  been  dismantled  and  stripped  of  her  boiler,  engine, 
and  paddle-wheels,  was  fitted  up  as  a  saloon  and  hotel, 
and  while  being  towed  to  another  locality,  there  to  be 
used  for  a  similar  purpose,  is  not  a  subject  for  salvage 
service,  as  not  being  engaged  in  commerce  and  naviga- 
tion.^ Where  the  owner  abandoned  all  effort  to  save 
her,  and  a  third  party,  at  his  own  risk  and  expense,  gets 
her  off  and  repairs  her,  it  is  in  the  nature  of  salvage  ser- 
vices.^ Where  a  stranded  steamer  employs  another  to 
get  her  off,  herself  furnishing  some  of  the  necessary  motor- 
power  and  directs  the  movements,  the  hired  vessel  does 
not  run  the  risks  of  salvage  service.^  A  vessel,  in  i)oint 
of  fact  for  twelve  or  fourteen  hours  in  a  condition  where 
her  instant  destruction  was  menaced,  and  the  lives  of 
those  who  might  remain  on  board  were  greatly  jeopard- 
ized, ma^  be  rightly  taken  possession  of  oy  salvors.''  A 
barge,  without  a  small  boat  or  any  means  of  propulsion, 
adrift,  although  she  came  to  anchor  and  the  weather  was 
good,  was  in  asituation  to  have  salvage  service  performed ; 
but  an  adkisjtsieut  of  the  same  by  the  owiier  of  the  cargo 
was  BOt  Diadiog  on  the  vessel.  ^  Salvage  was  allowed 
in  a  caAe  where  the  vessel  and  cargo  was  found  water- 
logged, abaiidoiied,  and  apparently— though,  in  fact,  not — 
derelaot.0  A  wrecking  steamer,  wrecked  •on  a  salving  en- 
terprise, may  be  the  subject  of  salvage  by  the  eompany 
wimix  ctortei^  it.^^) 
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1  The  J.  L.  Bow«n,  6  Ben. 898;  Tlie  Janet  WMMSi,  Swaber,  111;  The 
Osairiiui,2  8praffne,  48;  WlUlanuon  «.  The  Alphonso,  1  Con.  876;  The 
Boe,  Swabey,  84;  The  Golondrina,  Law  Bep.  1  Ad.  A  E.  834. 


9  The  Independence,  2  Cart.  855;  The  Gentorlon.  1  Ware,  477;  The 
BmnlouB,  1  Sum.  207:  Bearae  v.  Pigs  of  Ctopper,  1  Siiuj,  814;  The  Pon- 
tiao*  Newb.  187;  8.  C  5  McLean,  887. 

8  The  Sanig088a,l  Ben.  551;  The  EmOyB.  Bonder,  7  Ben.  59ft. 

4  The  Hendrick  Hudson,  8  Ben.  419. 

5  Barney  V.  Eaton,  1  Bias.  242. 

6  The  Virginia,  3  BlBS.  49. 

7  The  John  OUpln,  Olcott,  80;  Clarke  «.  The  Dodge  Healy,  4  Wash. 
C.  C.  651. 

8  The  Union  Express,  1  Brown  Adm.  516. 

9  The  Senator,  1  Brown  Adm.  872. 
10  The  Aroma  Mills,  2  Hughes,  80. 

§  311.  "What  not  a  salvage  service.  —  Snccessfal 
exertions  by  the  crew  of  one  vessel  to  avoid  an  impend- 
ing collision  with  another  are  not  salvage  services.  ^ 
Upon  a  collision,  each  vessel  is  bound  to  render  to  the 
other  any  aid  necessary.^  Where  two  vessels  at  anchor 
came  into  collision,  without  fault,  and  to  prevent  destruc- 
tion one  of  them  slipped  her  cable  and  went  ashore,  no 
claim  for  a  salvage  service  arises  as  ajgainst  the  other  ves- 
sel* A  vessel  condemned  in  damages  for  a  collision  will  not 
be  allowed  salvage  for  rescuing  and  towing  the  Injured  ves- 
sel to  a  place  of  safety.^  Where  a  vessel  nas  not  received 
any  injury  or  damage,  and  is  in  the  same  condition  she 
would  ordinarily  be  in,  a  service  rendered  to  her  is  not  a 
salvage  service.^  Where  a  salvor  acts  under  a  misappre- 
hension of  abandonment  of  a  Government  barge,  and  the 
eoods  are  not  in  imminent  peril,  no  salvage  will  be  al- 
fowed.^ 

1  The  John  Perkins,  11  Law  Bep.  N.  S.  87;  The  Acorn,  Ibid.  99; 
Beane  V.  The  Mayarka,  2  Cart.  78;  The  Two  Catherines,  2  Mason,  337; 
The  Dawn,  2  Ware,  (Day.)  137 ;  The  Calypso,  2  Hagg.  Adm.  217. 

2  The  Clarltaand  Clara,  23  WalLl. 
8   Beane  v.  The  Maynrka,  2  Cnrt.  72. 

4  The  Sampson,  4  Blatchf.  28. 

5  The  Saragossa,  1  Ben.  551. 

6  Bryan  V.  U.  S.  6  Ct.  of  CI.  128. 

§  312.  Duty  of  salvors.— Salvors  are  under  implied 
obligations  to  use  good  faith,  honesty,  skill,  and  energy  in 
their  undertaking:  ^  to  land  property  saved  at  the  nearest 
port  of  safety,  and  see  that  it  is  properly  cared  for ;  ^  but 
due  regard  should  be  paid  by  the  salvors  to  the  conveni- 
ence of  the  owners  in  determining  to  what  port  the  vessel 
should  be  taken.^    The  salvor  should  not  retain  posses- 
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8ion  of  the  property  to  the  detriment  thereof,  or  the  in- 
convenience of  the  master  and  crew.''  They  are  required 
to  exercise  the  same  degree  of  care  in  keeping  the  prop- 
erty placed  in  their  custody  as  a  prudent  man  ordinarily 
exercises  in  keeping  his  own,  and  negligence  in  this  re- 
spect either  diminisnes  the  reward,  or  works  a  total  for- 
feiture of  salvage.^  They  are  bound,  in  good  faith,  to  con- 
sult the  interest  of  the  owner,  as  well  as  their  own.^  In 
stripping  an  abandoned  vessel  of  her  apparel  and  furni- 
ture, salvors  are  bound  to  the  exercise  of  reasonable  care.? 
A  vessel  undertaking  in  good  faith  to  perform  the  office 
of  salvor,  is  not  responsible  for  the  latter  having  been 
wholly  lost  in  the  effort  to  save  her.s 

1  The  Ida  L.  Howard,  1  Low.  S ;  The  John  Peildns,  3  Ware,  89. 

2  The  Sumner's  Apparel,  1  Brown  Adm.  53. 

3  The  Eleonora  Charlotta,  1  Hagg.  Adm.  198.  And  see  L'EBpennee* 
1  Dods.  46. 

4  The  Lady  Worsley,  2  Spinks  Adm.  253;  The  Eleanora  Gharlotta,  1 
Hagg.  Adm.  156. 

5  The  Mulhonse,  12  Law  Bep.  N.  S.  276. 

6  The  Amethyst,  2  Ware,  (Day.)  20. 

7  The  Smnner's  Apparel,  1  Brown  Adm.  52. 

8  The  Lamra,  14  WaO.  336. 

§  313.  RiTalBsdvors.— Where  the  property  is  actually 
saved,  and  more  than  one  set  of  salvors  have  contributed 
to  that  result,  all  engaged  in  the  enterprise  who  materially 
contributed  to  the  saving  are  entitled  to  share  in  the  re- 
ward, in  proportion  to  toe  nature,  duration,  risk,  and 
value  of  the  services  rendered,  ^  although  the  separate 
service  of  either  set  would  not  have  saved  the  property.* 
Where  five  distinct  sets  of  salvors  took  part  in  shipping 
and  unloading  a  vessel,  they  have  not  distinct  liens,  but 
all  are  entitled  to  be  paid  out  of  all  the  property  saved.« 
Where  a  vessel,  disabled  at  sea,  was  partially  aided  by 
one  vessel,  further  assisted  by  another,  and,  discovered 
derelict,  was  by  a  third  vessel  rescued,  all  are  entitled  to 
share  in  the  award.^  >Vliere  a  dismantled  bark,  without 
rudder  or  anchor,  was  taken  by  a  schooner  to  a  safe  posi- 
tion; and  afterward  saved  by  another  vessel,  the  schooner 
was  entitled  to  a  liberal  compensation. *»  Parties  who  find 
a  vessel  derelict,  and  rescue  her,  are  entitled  to  salvage, 
without  regard  to  meritorious  but  unsuccessful  efforts  of 
|>arties  previously  made.*  Salvors  wrongfully  interrupted 
by  other  salvors  will  be  treated  as  the  true  salvors.? 
where  the  master  and  crew  of  a  vessel  are  able  to  pre- 
serve and  bring  her  into  port,  other  salvors  have  no  right 
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1N>  inteorfeM  witb  them,  unless  it  api>eiir  the  rewmd  ocmld 
not  be  made  withont  their  aid.^  -  u,  in  effecting  a  salvage, 
the  salvors  fall  into  distress,  and  are  relieved  by  othen^ 
tiiey  do  not  lose  their  original  right  to  salvage.  The  seo- 
ond  salvors  partake  in  proportion  to  their  merit.®  Second 
salvors  cannot  impose  conditions  that  the  first  salvors 
shall  abandon  all  claims  to  salvage.^^^ 

1  NoTris  V.  The  Island  City,  1  Cliff.  219;  J>an^tag  v.  The  Ancbon.  1 
Ben.  77 ;  The  BlaokwaU,  10  Wall.  1. 

2  AdamB  V,  The  Island  City,  1  Cliff.  210;  1  Blade,  121. 

3  The  Albion  Lincoln,  1  Low.  71. 

4  The  Island  City.  1  Black,  121. 

5  Norriav.  The  Island  City,  1  Cliff.  219. 

6  The  Island  City,  1  Black,  121. 

7  The  John  OOpin,  Olcott,  77;  A  Quantity  of  Bnon,  14  LawBep.  N. 
S-.OIK 

8  Hand  9.  The  Elvira,  OiI|».  00. 

9  The  Henry  EWhiank,  1  Smn.  400;  The  Jonge  Bastiaan^S  C.Bob.28A. 
10  The  Henry  Ewhank,  1  Sun.  400. 

§  314.  The  peril.— To  be  in  a  condition  authorizing  a 
salvage  service,  a  vessel  mnst  be  subject  to  something 
more  than  the  ordinary  peril  of  the  sea.^  To  entitle  to 
salvage,  it  is  not  necessary  that  the  loss  should  be  inevi- 
tably certain,  nor  that  the  danger  should  be  real  and  im- 
minent.^ It  is  sufficient  if  danuure  or  misfortune  might 
expose  the  vessel  to  destruotion.i»  A  situation  of  actual 
apprehension,  though  not  of  actual  danger,  makes  a  case 
of  sidvage  compensation.^  Prospective  and  possible  ca- 
lamity do  not  constitute  a  case  of  peril,  especially  where 
the  resources  for  aid  and  relief  are  at  hand.*  Mere  speou- 
lative  danger  is  insufficient,  but  it  need  not  be  such  that 
escape  from  it  by  other  means  was  impossible.*  The  peril 
depends  more  on  the  actual  situation  of  the  dezelict 
property  than  the  intent  with  which  it  was  abandoned.  ^ 
The  fact  that  the  peril  was  slight  and  the  duration  of  tibe 
service  brief  does  not  prevent  the  case  from  being  one  of 
salvage.  B  Where,  in  the  opinion  of  the  crew,  th»  vessel 
would  have  been  saved  by  them  if  the  steamer  had^ne* 
gone  to  her,  this  will  not  defeat  a  saivagexslaim^^  Wbeve 
well  founded  reasons  existed  for  believing  that  Biieiitial 
vessel  was  in  imminent  hazard  of  being,  condeidned  in 
the  courts  of  a  belligerent  by  whom  sfa&  was  oaptarad,  it' 
is  a  peril  sufficient  to  entitle  to  sidvage.^^^  A>  vesseidn- 
point  of  fact  for  several  honrs  in  ar  condition  wlMf»>h«p 
instant  destnietioii  was  menaced,  and  the  livecT'  on  'bMffd 
gnKdy  jeeiMtfdM;  i»iii  a- condition  to  h«ve salvage 
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ice^i^  A  vessel  diMnasted  in  a  gale  and  biteg  at  anchor 
on  a  bank  in  an  open  sea  is  in  a  condition  to  hat^  saliKags 
service  rendered.^  An  abandoned  Tessel  found  floati^ 
in  the  sea  is  in  the  utmost  peril,  but  this  is  not  the  case  m 
a  wreck  in  a  harbor  where  vessels  are  constantly  passtnffi 
and  succor  is  always  at  hand.^^^  Where  a  vessel  met  wiw 
a  disaster,  and  the  crew  abandoned  her  and  went  on 
board  another  vessel,  taking  with  them  a  box  of  bullion, 
and  afterwards  transferred  themselves  and  the  box  of 
bullion  to  a  vessel  bound  for  their  home,  the  box  of  bul- 
lion was  not  in  peril.^^  So  where  a  ship  was  run  upon  a 
reef  and  abandoned,^^or  a  steam  ferry-boat  or  a  baige 
adrift  on  the  Ohio  Biver,  and  tn  peril,  is  a  proper  subject 
for  salvage  service.^*  A  written  instrument  of  abandon* 
ment  is  admissible  jn  evidence  to  show  the  i>erilous  situ* 
ation  of  the  vessel.^^ 

1  The  Oheesemui «.  Two  Ferry  Boats,  2  ^ond.  377;  The  Uidepend; 
ence,2Ciirt.352;  Tlie  Charlotte,  9  W.  Bob.  68:  The  Irincess  Alioe,  9 
W.Bob.  13S;  The  VersaOles,  1  Curt.  353;  The-Beward,  1  W.  Bob.  174. 

9  Talbot  V.  Seenum,  1  Cranch,  1 :  Murray  v.  The  Charming  Betsey,  9 
CRUich,64;  The  Cornelius  Grlmiell,  16  Law  Bep.  N.  8.  677:  The  Sara- 
gpesa,  1  Ben.  591 :  Holmes  v.  The  Joseph  C.  Griggs,  1  Ben.  81.  And  see 
Spencer  v.  The  Charles  Avery,  1  Bond,  121. 

8  The  Sftragoesa,  1  Ben.  561;  The  Cornelius  OrlnneD,  16  Law  Bep.  N. 
8.677. 

4  The  Joseph  C.  Orlggs,  1  Ben.  88:  The  New  Holland,  Vl.  Ad.  at 
Gibraltar;  The  Baftes,  iHagg.  Adm.  247;  The  Henry  Ewbank,  1  Snhb 

5  The  H.  B.  Foster,  Abb.  Adm.  230;  The  Emnlons,  1  Sum.  297. 

6  ThePontlaD.Newb.135;  8.  G.  5  MoLeaa,  365;  Talbot*.  Seaman,  I 
Graach,  1 ;  The  Delphos,  Newb.  419. 

7  TheGeorgiana,  lLow.91. 

8  ColBn  V.  The  John  Shaw,  1  Clifl.  280. 

0  Holmes  «.  The  Joseph  C.  Griggs,  1  Ben.  81. 

10  Talbot  V.  Seeman,  1  Cranch,  1 ;  Murray  r.  The  Charming  Betsey,  2 
Ibid.  64. 

11  The  J(dm  Gflpln,  Olcott,  77. 

12  r^e  Independenee,  2  Curt  880 ;  8. 0. 8  Ut.  Law  Mag.  490;  eiAH 
Bep.  N.  8. 151. 

18  The  Ida  L.  Howaid,  1  Low.  8;  The  Lovett  Peacock,  1  Low.  148. 

14  A  Box  of  Bullion,  1  Spragoe,  08:  8. 0. 6  Iaw  Bep.  a88<  1  Weal.  L.  J. 
886;  Walte  V,  The  Antelope,  Bee,  233. 

15  TlioIiidepeiiiMMe,9C«rt.l81;  TheV6nal&eo,10iirt.88l. 

16  The  Cheesemsn  «.  Two  Ferry  Btets,  9  Bond,  I8I4  Bevta  Ooal 
B«tge8,9Biss.2Gl7. 

17  Bli^v.  ThelL)i.fildttie11,lB<Mid«fN. 

DXSTT  8.  A  A.-*«'y. 
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§  315.  SuccedB  of  effort  a  requisite^— An  indispen- 
sable ingredient  of  a  salvage  claim  is,  that  the  servire  has 
contributed  immediately  to  the  rescue  or  preservation  of 
the  property  in  peril.i  Unless  the  property  is  saved  in 
fact  by  the  salvors,  compensation  will  not  be  allowed.* 
If  the  property  is  not  benefited  by  the  exertions  of  the 
salvors,  they  can  claim  no  compensation  as  salvors  ;8  they 
have  no  remedy  in  rem.  *  Intentions  and  exertions  are  not 
alone  sufficient.^  It  cannot  be  allowed  upon  attemi»ts  at 
rescue  which  have  been  unsuccessful,  though  highly  meri- 
torious. ^  But  if  an  effort  be  made  in  good  faith,  with 
means  believed  to  be  adequate,  the  salvor  may  recover 
something  in  the  nature  of  a  qimntum  meruit,  although 
his  efforts  are  unsuccessful."  It  must  appear  reasonably 
probable  that  the  labor  and  skill  of  the  salvor  contributed 
to  the  protection  of  the  property.  ^  The  claimant  must 
have  had  actual  possession  continuously  of  the  property 
in  peril,  with  power  to  save  it,  and  must  show  the  actusu 
employment  of  means  to  that  end.^  No  salvage  for  sav- 
ing life  is  award'dd  where  no  property  is  saved.  ^® 

1  The  John  Wlrtu,  Olcott,  462;  The  Whi taker,  1  Sprainie,  282;  8.  C.  8 
Law  Rep.  N.  8.  497  ;  Montgomery  v.  The  T.  P.  Leathers,  Newb.  421; 
Emerson  v.  The  Pandora,  Ibid.  438;  The  Blackwall,  10  Wall.  1 ;  The  Al- 
bion Lincoln,  1  Low.  76;  The  Santipore,  1  Spinks  Ad.  &  B.  231;  The 
Genessee,  12  Jar.  401 ;  The  Atlas,  1  Lush.  518;  The  E.  U.  1  Spinks  Ad.  A 
E.  63;  Spencer  V.  The  Charles  Avery,  1  Bond,  119. 

2  Clarke  v.  The  Dodge  Healy,  4  Wash.  C.  C.  651 ;  Montgomery  v.  The 
T.  P.  Leathers,  Newb.  428. 

3  The  Sailor's  Bride,  1  Brown  Adm.  60;  Jackson  v.  The  Magnolia,  20 
How.  296;  Allen  v.  Newberry,  21  How.  244;  McGolre  v.  Card,  21  How. 

4  The  Williams,  1  Brown  Adm.  216;  The  Camanche,  8  Wall.  448:  The 
Henry  Ewbank,  1  Sum.  400;  Montgomery  v.  The  T.  P.  Leathers,  Newb. 
421;  Clarke  v.  The  Dodge  Healy,  4  wash.  C.  C.  651. 

5  Clarke  v.  The  Dodge  Healy,  4  Wash.  C.  C.  661 :  The  India,  1 W.  Rob. 
406;  The  Mary,  Ibid.  457  ;  The  Ranger,  9  Jur.  119;  The  Lock  woods,  9 
Jur.  1017;  The  Narragansett,  Olcott,  392;  Talbot  o.  Seeman,  1  Cranch,  1. 

6  Brooks  V.  The  William  Penn,  1  Amer.  Law  Reg.  584. 

7  The  Sailor's  Bride,  1  Brown  Adm.  69;  Allen  r.  Newberry,  21  How. 
244;  McGuire  v.  Card,  Ibid.  248;  Jackson  v.  The  Magnolia,  2U  How.  296. 

8  The  John  Wirts,  Olcott,  462:  The  Whitaker,  1  Sprague,  282;  S.  C.  8 
Law  Rep.  N.  S.  4^  ;  Montgomery  v.  The  T.  P.  Leathers,  Newb.  421 ; 
Emerson  v.  The  Pandora,  Ibid.  438. 

9  Clarke  v.  The  Dodge  Healy,  4  Wash.  C.  0. 651. 

10   Cargo  of  the  Sarpedon,  Law  Rep.  8  P.  D.  28;  S.  C.  18  Alb.  L.  J.  37. 

§  316.  Salvage  in  caae  of  recapture. — Salvage  is 
demandable  for  vessels  or  cargoes  saved  from  pirates  or 
the  public  enemy  .i  It  is  awarded  in  lieu  of  prize-money.  * 
To  support  the  claim,  the  taking  must  be  lawiul,  and  there 
must  be  a  meritorious  service  rendered.^    Ko  claim  arises 
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on  a  recapture  by  a  neutral  power,  as  the  act  is  in  itself 
unlawful.^  Salvage  is  not  due  for  the  rescue  of  a  neutral 
vessel  or  property  out  of  the  hands  of  a  belligerent,^  who 
took  possession  from  a  supposed  breach  of  treaty,  or  the 
law  of  nations,^  but  for  the  recapture  of  a  neutral  armed 
vessel  in  possession  of  the  enemy  salvage  will  be  allowed.  "^ 
So  it  maybe  allowed  for  the  recapture  of  a  ransomed 
vessel.®  To  entitle  to  salvage,  as  upon  recapture  or 
rescue,  the  property  must  have  been  in  the  possession, 
either  actual  or  constructive,  of  the  enemy .^  A  rescue 
from  the  attack  of  an  enemy,  by  approaching  with  a 
superior  force,  is  within  the  rule;i**  but  military  salvage 
will  not  be  allowed,  merely  on  stopping  a  ship  from  going 
into  an  enemy's  port.^^^  If  a  belligerent  is  compelled  to 
abandon  a  prize,  and  a  neutral  takes  possession,  the 
neutral  is  entitled  to  salvage;  ^^  but  if  the  belligerent 
voluntarily  permits  the  neutral  she  must  be  restorea  after 

Sayment  of  salvage.^  Where  an  American  vessel,  con- 
emned  by  an  unauthorized  foreign  tribunal,  was  brought 
into  an  American  port,  and  ordered  to  be  restored,  no 
salvage  was  aMowed.^^  The  statutes  of  the  United  States 
make  no  distinction  between  the  recapture  by  a  public 
armed  vessel  of  the  United  States  and  recapture  by  a 
private  vessel,  i^  In  case  of  the  recapture  of  a  public  ves- 
sel by  another  public  vessel,  the  salvage,  costs,  and 
expenses  are  payable  from  the  treasury,  the  rule  being 
different  from  the  English  rule.^<*  Under  the  Salvage  Act 
of  March  3rd,  1800,  as  well  as  by  the  general  maritime 
law,  the  rule  of  reciprocity  is  to  be  applied  to  the  recap- 
ture of  the  property  of  friends.i^ 

1  Basv.  Tlngy,  4  Dall.  42;  Talbot  v.  Seeman.  1  Cranchj  The  Pro- 
gress, £(lw.  Adm.  210;  Brevoorv.  The  Fair  American,  Bee,  87;  Davisoa 
V.  Seal-Skins,  2  Paine,  324. 

2  The  Deer,  1  Low.  96:  The  Dos  Hermanos,  10  Wheat.  306;  The 
Haase.  1  G.  Bob.  286;  The  Helen,  3  C.  Bob.  224;  The  Hope,  Hay.  &  M. 
216;  The  Progress,  Edw.  Adm.  210. 

3  Talbot  V.  Seeman,  1  Granch,  1 ;  Davison  v.  Seal-Skins,  2  Paine,  324. 

4  Talbot  V.  Seeman,  1  Granch,  1 ;  Davison  v.  Seal-Skins,  2  Paine,  324. 

6  U.  S.  V,  Wilder,  3  Sum.  815;  The  Alexander,  2  Dods.  37;  The  War 
Onsken,  2  G.  Bob.  299;  Talbot  v.  Seeman,  1  Granch  1;  Glaytonv.  The 
Harmony,  Bee,  78;  The  Eleanors  Gatharine,  4  G.  Bob.  156;  1 G.  Bob.  228. 

6  Waltev.  The  Antelope,  Bee,  235;  The  Three  Friends,  4  G.  Bob. 
268;  The  War  Onsken,  2  Ibid.  299. 

7  Murray  v.  The  Charming  Betsey,  2  Granch,  121 ;  Talbot  v.  Seeman, 
1  Granch,  1. 

8  Moodll  V.  The  Harriet,  Bee,  128.  And  see  The  Henry,  Edw.  Adm. 
192 ;  The  Sir  Peter.  2  Dods.  73. 
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9  The  Sdtrard  and  Mary,  3  G.  Rob.  905;  The  9taiik]]ii,  4  C.  Iltfb.  147; 
Tbe  Packet  de  BUboa,  2  O.  Bob.  138;  Tbe  ▲nn  Oreen,  1  Gall.  Vi,  Umit- 
ipg  The  War  Onsken,  2  C.  Bob.  299. 

10  The  Ann  Green,  1  Gall.  274. 

11  The  Ann  Green,  1  GaU.  274;  The  Packet  de  Bllb«i,3  0.  Bob.  US; 
The  Franklin,  4  G.  Bob.  147. 

12  McDonough  V.  Dannery,  3  DalL  188. 

13  Booth  V.  L'Esperanza,  Bee.  93 :  McDononsdH).  Dannery,  3  DalL  188; 
The  Adventure,  8  Granch,  221;  The  Sir  Feter,2 Pods.  73;  The  London, 
Ibid.  74. 

14  Goulon  0.  The  Neptune,  2  Fet.  Adm.  366;  The  Flad  Oyen,  1 G.  Bob. 
13ft. 

15  The  Leriathan,  12  Opln.  Atty.  Gen.  289.  And  see  Bev.  Stats,  sees. 
4652, 4759. 

16  The  Leviathan,  12  Opin.  Atty.  Gen.  289. 

17  The  Adeline,  9  Granch,  244;  The  Star,  3  Wheat.  78. 

§  317.  Compensation,  general  principles.— Com- 
pensation is  awarded,  not  upon  the  idea  of  a  qiuxntum 
meruit,  but  by  way  of  rewarding  the  service  in  proportion 
to  the  degree  of  merit  in  each  particular  case.^  The  re- 
ward should  be  not  only  an  ample  remuneration  for  the 
risk  of  life  and  property,  and  for  labor,  privations,  and 
hardships  encountered,  but  so  liberal  as  to  furnish  an  in- 
centive to  similar  exertions  by  others,^  upon  the  enlarged 
principles  and  policy  of  maritime  jurisdiction  in  salvage 
causes.^  The  amount  varies  with  the  hazard,  trouble,  ex- 
pense incurred  in  each  particular  case,*  the  fatigue,  anxi- 
ety, determination  to  encounter  dangers,  the  spirit  of 
adventure,  skill  and  dexterity,^  and  actual  danger .^  The 
amount  or  salvage  awarded  must  necessarily  rest  in  a 
sound  discretion,  to  be  exercised  according  to  the  circum- 
stances of  each  case,"^  and  the  decree  may  be  for  more  than 
is  demanded.  8  It  is  increased  as  an  Incentive  and  premi- 
um,o  to  encourage  others  to  save  property  in  distress.  i<^ 
Courts  may  rightfully  regulate  the  award  at  their  discre- 
tion, but  fixed  rules  are  more  useful  and  satisfactory  in  their 
operation  than  mere  discretionary  allowances.^^  Salvage 
service  is  favored  and  rewarded  liberally, ^"^  looking  to  the 
merit  and  effort  and  peril  of  the  service,  and  the  duty  of 
encouraging  assistance  in  cases  of  distress.  ^  The  circuit 
court  is  not  in  the  habit  of  reversing  decrees  as  to  the 
amount  of  salvage,  unless  upon  some  clear  and  palpable 
mistake  or  gross  over-allowance  of  the  lower  court,  i* 
Marine  assistance  by  steam  vessel  must  be  encouraged  by 
a  liberal  oompensation.^c  Courts  will  allow  a  liberal 
compensation  in  proportion  to  the  benefit  received  by  the 
ownemj^  wbidi  is  the  leadins  and  dominant  ccmsidera- 
tion;i7  the  benefit  conferred,  as  well  as  to  the  time. 
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trcMi'Me,  daoigfer,  <^.;i8  the  nftturo  and  dmiaetor  of  tfa» 
service,  periiiiiTotved,  and  expense,  as 'well  as  the  sito*- 
tion  a&d  condition  of  the  vessel  saved,  and  its  'valiie,^* 
the  risk  of  the  property,  and  especially  of  the  persons, 
o{  the  salvors,  severity  and  duration  of  their  labors, 
promptness  of  their  interposition,  and  their  skill,^^^  having 
a  just  regard  to  the  circumstances  of  each  case,  to  the 
risk  and  labor,  treatment  of  the  property  saved,  and 
the  value  of  that  put  at  hazard  by  the  salvage  service.^^ 
GflUaiitrv  and  exposure  in  the  rescue  of  life  and  property 
are  entitled  to  the  highest  reward.^  Compensation  is  ar- 
lowed  for  meritorious  services,  although  the  case  was  not 
one  of  salvage;  ^  so  a  salvor  may  be  entitled  to  compensa- 
tion, atthongh  his  conduct  has  been  such  as  to  forfeit  a 
salvage  remuneration.'^  Expenses  of  volunteers  have 
been  paid,  where  uuexpectealy  aid  becomes  necessary 
or  the  attempt  abortive.'^^  Expenses  and  a  reasonable 
compensation  decreed,  although  not  a  salvage  service.^ 

1  ¥he  JobB  S.  Glsyton,  4  Blatchf.  872;  Sand  «.  The  Elviia,  OIlp.  60; 
The  William  Beckf  ord,  3  C.  Rob.  286. 

2  Warder  v.  La  Belle  Oreole,  1  Pet.  Adm.  81;  Bond«.  The  Cora,  3 
Wash.  G.  G.  80;  Bearse  v.  Pigs  of  Copper,  1  Story,  814;  The  Emnlous,  8 
Cranch.  110:  Coulon  v.  The  Neptune,  2  Pet.  Adm.  896;  Union  Towboat 
Co.  V.  iiie  Delphos,  Newb.  412;  McGinnis  v.  The  Pontlac,  5  McLean, 
888;  Hand  V.  The  Elvira,  Oilp.  60;  The  Henry  Ewbank,  1  Sum.  40O. 

8  The  Narragansett,  Olcott,  390:  The  Industry,  3  Hagg.  Adm.  208; 
Bearse  v.  Pigs  of  Copper,  1  Story,  314. 

i  Weeks  V.  The  Gatharlna  Maria,  2  Pet.  Adm.  424;  Barrels  of  Oil,  1 
Sprague,  91;  S.  C.  7  Law  Hep.  377;  The  Narragansett,  1  Blatchf.  211; 
Taylor  9.  The  Friendship,  Bee,  175. 

5  Band  V.  The  ESlvlra.  6ilp.  69;  The  William  C.  Beokf  ord,  8  C.  Bob. 
288;  Barden  v.  The  William  JPenn,  2  Hughes,  145. 

6  The  M.  B.  Stetson,  1  Low.  122;  The  Princess  Alice,  3  W.  Bob.  188; 
The  Georglana,  1  Low.  03;  Post  v.  Jones,  19  How.  150;  The  Deymmon, 
1  W.  Bob.  180. 


V.  The  ^rjg  ,  1  Mason.  372:  The  Henry  Ewbank,  1  Sum.  400;  Cross 

V.  The  Beucma,  Bee,  194:  McGumis  v.  The  Pontlac.  9  McLean,  367;  The 
Britain,  1 W.  Bob.  60;  CJu^ton  v.  The  Harmony,  1  Pet.  Adm.  79. 

8  Pftttt  9.  Thomas,  1  Ware,  432;  The  Jonge  BasUaan,  fi  C.  Bob.  287. 

9  BreTOor  «.  The  Fair  American,  1  Pet.  Adm.  90;  Taylor  v.  The 
Cato»lPet.Adm.48. 

10  Mason  v.  The  Blalreau.  2  Cranch,  240LThe  SanOi.  1  G.  Bob.  813, 
note;  The  Hector.  3  Hagg.  Adm.  90;  Bell  v.  The  Anne, 2  Pet.  Adm.  282. 

11  The  John  Wirts,  Olcott,  472;  Tyson  v.  Prior,  1  Gall.  133;  Bofl  «. 
Nass,  19  Int.  Bev.  Bee.  94. 

12  The  Aroma  Mills,  2  Hughes,  41;  The  Centurion.  1  Ware,  477;  The 
Emblem.  2  Ware.  (Dav.)  61;  The  Bh^kwall,  10  Wall.  14;  CRxmweiB  •• 
The  Itiaaid  City,  1  CUff.  221. 
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13  The  Enralotu,  1  Sum.  221;  The  Sarah,  1  G.  Bob.  313;  The  WlUlam 
Beckford,  3  G.  Sob.  286;  Sowe  v.  The  Brig         ,  1  Sfason,  372. 

14  Brooks  V.  The  William  Penn,  1  Amer.  Law  Beg.  584 ;  The  Balkes,  1 
Hagg.  Adm.  246;  The  H.  B.  Foster,  Abb.  Adm.  234. 

15  The  Gamanche,  8  Wall.  479;  The  Delaware,  6  Blatchf.  527:  The 
TmeBlue,  4  Moore  P.  G.  G.  96;  The  Emulous,  1  Sum.  207;  Baker «. 
Hemenway,  2  Low.  501. 

16  Bads  V.  The  H.  D.  Bacon,  Newb.  274. 

17  Taylor  v.  The  Gato,  1  Pet.  Adm.  60. 

18  The  M.  B.  Stetson,  1  Low.  119. 

19  The  John  E.  Glayton,  4  Blatchf.  372;  Taylor  v.  The  FriendiMp* 
Bee,  175. 

20  The  Gheeseman  v.  Two  Ferry  Boats,  2  Bond,  878;  The  Versailles,  1 
Gurt.353. 

21  The  Bising  Son,  1  Ware,  384;  The  Henry  EWbaok,  1  Snm.  400; 
Bond  V.  The  Gora,  2  Wash.  G.  G.  90;  The  Emulous,  1  Sum.  207;  The 
Elizabeth  and  Jane,  1  Ware,  35. 

22  The  H.  B.  Foster,  Abb.  Adm.  232;  The  Glifton,  3  Hagg.  Adm.  117: 
The  Anna,  6  Ben.  169;  The  St.  Jean  Baptlste,  2  Giroud  «  U.  375;  Post 
V.  Jones,  19  How.  161 ;  The  Florence,  20  Eng.  L.  d;  £.  607. 

23  The  Sailor's  Bride,  1  Brown  Adm.  68;  The  Glarion,  Ibid*  74;  The 

William,  Ibid.  208. 

24  Americui  Ins.  Go.  v.  Johnson,  Blatchf.  &  H.  10. 

25  The  Banger,  9  Jur.  119;  The  Albion,  3  Hagg.  Adm.  254. 

26  The  Happy  Betum,  2  Hagg.  Adm.  196;  The  Traveller,  I  Hagg. 
Adm.  370;  The  James  Watt.  2  W.  Bob.  270:  The  Purlsslma  Goncepcion, 
3  W.  Bob.  181;  The  Favourite,  2  G.  Bob.  232;  The  Louisa  Jane,  2  Low. 
304. 

§  318.  Ingredients  of  salvage  servioes.—The  in- 
gredients of  a  salvage  service  are  :  first,  enterprise  in 
going  out  in  tempestuous  weather  to  assist  a  vessel  in 
istress,  risking  their  own  lives  to  save  their  fellow- 
creatures,  and  to  rescue  their  property;  second,  the  degree 
of  danger  and  distress  from  which  the  property  is  released, 
as  when  in  imminent  peril;  third,  the  degree  of  labor  and 
skill  of  salvors;  and  fourth,  the  value  of  the  property 
saved.  1  The  value  of  the  property  saved  constitutes  a 
material  ingredient; 2  the  value  at  the  time  and  place  of 
saving.^  Kisk  of  life  is  not  a  necessary  ingredient,  but  it 
places  the  salvors  in  a  higher  position  of  merit,  and  en- 
titles them  to  a  more  liberal  compensation.^  Risk,  enter- 
prise, and  disinterestedness  are  necessary  Qharacteristics 
of  every  salvage  service.^  The  inducement  to  save  life 
and  property  should  likewise  be  held  forth,  to  a  fair  and 
upright  conduct  with  regard  to  the  objects  preserved.  • 
The  preservation  of  life,  if  it  can  be  connected  with  the 
preservation  of  property,  whether  by  accident  or  not, 
must  be  considered.  *  Most  intimately,  if  not  necessarily, 
connected  with  the  manner  and  merit  of  the  salvage  of 
the  vessel,  must  be  that  also  of  the  salvage  of  the  cargo.* 
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Where  none  of  the  requisites  occur,  the  service  deserves 
little  better  tnan  a  mere  remuneration  for  work  and  labor.* 
If  property  be  left«  though  not  derelict,  one  who,  in  good 
faith,  takes  possession  as  salvor,  has  his  reasonable  claim 
for  salvage,  according  to  the  good  he  actually  does.^ 

1  The  Delphos,  Newb.  419;  Tbe  Clifton,  3  Hagg.  Adm.  117;  The  Nar- 
ragansett,  Olcott,  390. 

2  The  Henry  Ewbank,  1  Sam.  412;  The  Waterloo,  2  Dods.  433:  The 
Blehden  Hall,  1  Dods.  414;  Bowley  v.  Goddard,  1  Low.  154:  The  Amer- 
ique.  Law  Bep.  6  F.  G.  4ti8;  Baker  v.  Hemenway,  2  Low.  fi03. 

3  The  Albion  LUicolnsi  Low.  74;  The  George  Dean,  Swabey,  290. 

4  Spencer  o.  The  Charles  Avery,  1  Bond,  119;  The  William  Beck 
ford,  3  C.  Bob.  286;  The  Emulous,  1  Sum.  214. 

6  The  Merrlmac,  1  Ben.  207;  The  Clifton,  3  Hagg.  Adm.  117;  The 
Enterprise,  Ship.  Gaz.  1854;  The  Black,  Ship.  Gas.  18M;  The  Purissima 
Concepcion,  3  W.  Bob.  181. 

6  Cromwell  v.  The  Island  City,  1  Cliff.  229;  Mason  v.  The  Blalreau,  S 
Cr.  240. 

7  The  Emblem,  2  Ware,  (Day.)  64;  The  Aid,  1  Hagg.  Adm.  88:  The 
Two  Catherines,  2  Mason.  319;  The  Mulhouse,  Law  uep.  N.  S.  276; 
Spencer  v.  The  Charles  Avery,  1  Bond,  119;  The  George  Nlcholaa, 
Newb.  452;  The  Boston,  1  Sum.  828. 

8  Shawls,  Abb.  Adm.  325;  The  Emma,  2  W.  Bob.  315. 

9  Bobson  a.  The  Huntress,  2  WaU.  Jr.  68 ;  The  Clifton,  S  Hagg.  Adm. 
117. 

10   The  Senator,  1  Brown  Adm.  375;  Talbot  v.  Seeman,  1  Cranch,  1. 

§  319.  Measure  of  reward.— Oversight  and  respon- 
Bibility  should  receive  an  enhanced  compensation.^  Tak- 
ing in  charge  a  wreck,  rendering  labor,  incurring  risk  and 
deviation,  to  supply  the  wreck  with  a  crew,  should  be 
considered.^  The  court  takes  into  consideration  the 
merits  and  motives  of  the  salvor,^  giving  a  liberal  reward 
for  the  fidelity  and  vigilance  of  the  salvors,  and  reprobat- 
ing and  dimmishing  the  compensation  for  every  negli- 
gence.^ Services  attended  with  little  danger  or  expense, 
and  of  short  duration,  are  not  entitled  to  be  placed  m  the 
highest  order  of  salvage. ^  It  ought  not  to  be  diminished 
by  a  favorable  state  of  the  weather  after  arrival,  nor  in- 
creased by  an  unfavorable  state  of  the  weather.*  Propos- 
ing the  privilege  of  stripping  a  vessel  in  case  they  are  not 
successful,  in  advance  of  their  making  any  effort  to  save 
her,  detracts  materially  from  the  merit  of  their  claim,  7  but 
salvors  are  not  to  be  driven  out  of  court  upon  the  sugges- 
tion that  if  they  had  not  touched  the  vessel  derelict  she 
might  have  been  saved  in  some  possible  way.^  Where  a 
vessel  was  abandoned  in  near  proximity  to  the  entrance 
of  a  great  seaport,  and  in  the  track  of  vessels  inward  and 
outward  bound,  with  no  one  on  board  to  set  her  lights, 
keep  her  on  her  course,  or  to  answer  or  give  hails,  the 
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Mw»Td  sbotikl  be  snch  as  to  insure  the  rendering  of  any 
service,  incurring  of  any  risk,  and  deviation  by  any  vessel 
to  Biipply  the  wreck  with  a  crew  and  make  her  presence 
Bafe.v  A  liberal  reward  is  granted  in  cases  of  derelict,  as 
it  is  not  for  the  owner  to  complain  of  the  reward  paid  to 
strangers  who  restore  the  property,  and  as  protection  of 
the  public  from  danger  demands  it.^®  The  true  principle 
is  an  adequate  reward,  according  to  the  circumstances  of 
the  case.^1 

1  The  Ida  L.  Howard,  1  Low.  3. 

2  The  Anna,  6  Ben.  166. 

3  American  Ins.  Co.  v.  Johnson,  Blatch.  ^  H.  29;  The  ¥row  Ifarw 
garetba,  4  G.  Sob.  103;  Mason  «.  The  Blalreaa,  2  Cranch,  240. 

4  The  Boston,  1  Sam.  389;  Kason  v.  The  Blatrean,  2  Craneli,  MO; 
Spurr  V.  Pearson,  1  Mason,  104. 

5  The  John  Oilpln,  Olcott*  88;  Coffin  v.  The  John  Shaw,  1  CUft.  280; 
The  Westminster,  1 W.  Sob.  229;  The  Clifton,  3  Hiigg.  Adm.  117. 

6  The  Saragossa,  1  Ben.  057 ;  The  Cornelius  QclnneU,  11  Law  TL  K.  ft. 
27S» 

7  Coffin  V.  The  John  Shaw,  1  Cliff.  230. 

8  The  Charles.  Newb.  336 :  The  Henry  Ewbank,  1  Snm.  400.   Aad  see 
Holmes  v.  The  Joseph  C.  Oxiggs,  1  Ben.  81. 

9  The  Anna,  6  Ben.  166. 

10  The  Anna,  6  Ben.  166. 

11  The  Cayenne,  2  Abb.  U.  S.  47;  Post  v.  Jones,  19  How.  190. 

9  320l  Rate  of  allowance.— In  general,  the  rate  of 
salvage  ought  not  to  be  less  than  one -third,  unless  the 
proi>erty  be  very  valuable,  or  the  service  very  inconsider- 
able. ^    It  is  rarely  less  than  one-third  or  more  than  one- 
half  of  the  property  saved.^    Where  salvors  are  very  meri- 
torious, and  the  value  of  the  vessel  and  articles  saved  is 
very  small,  the  court  will  exceed  in  its  allowance  the  pro- 
portion usually  given.8    A  moiety  has  rarely  been  given 
except  in  cases  of  derelict.  ^    Where  the  property  is  small^ 
the  salvors  numerous,  and  the  perils  miminent,  or  the 
services  laborious  and  exhausting,  a  larger  allowance  than 
a  moiety  is  justifled.s    Where  a  vessel  was  found  water- 
logged, and  apparently,  though  not  in  fact,  derelict,  was 
towed  to  a  place  of  safety,  the  whole  time  occupied  being 
six  hours,  one  and  one-half  per  cent,  on  the  value  of  ves^ 
sel  and  cargo  was  deemed  a  proper  compensation.*    In 
awarding  salvage  for  the  preservation  of  the  property  of 
foreigners,  courts  have  regard  to  the  rates  of  allowance 
which  obtain  in  the  courts  of  the  owner's  country,  it  be- 
ing the  policy  to  observe  a  rule  of  reciprocity.'    A  low 
rate  of  salvage  should  be  allowed  where  salvors  in  good 
weather  sknply  towed  a  vessel  disabled  to  a  safe  anchor- 
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The  Rebecca  Clyde,  6  Ben.  98;  Adams  v.  The  Island  City.l  ClUt^lO; 
Norrls  V.  The  Island  City,  Ibid.  ^9;  Cromwell  v.  The  Island  City,  Ibid. 
221;  The  John  Ot.  Paint,  2  Ben.  174;  Sturteyant  v.  The  George  Kicho> 
laus,  Newb.  449:  The  Oeorgiana,  1  Low.  91 ;  The  Perth,  3  Hags.  Adm. 
414;  The  Roe,  Swabey,84;7rhe  Janet  MItcheU,  Swabey,  111;  The  Go- 
londrlna,  Law  Rep.  1  Adm.  A  £c.  334;  The  Jouge  Bostlaan,  6  C.  Rob. 
287;  The  Albion  Lincoln,  1  Low.  71. 

7  The  Waterloo,  Blatchf .  A  H.  127 ;  Armroyd  v.  WOlIams,  2  Wash. 
C.  C.  608;  Mason  v.  The  Blaireau,  2  Cranch,  240. 

8  The  Bolivar  v.  The  Chalmette,  1  Woods,  397. 

§  321.  Rate  in  cases  of  derelict.— Anciently,  it  was 
a  positive  rule,  in  cases  of  derelict  property,  to  allow  one- 
half  to  the  salvors,  1  but  the  rule  bends  to  tlie  reason  and 
equity  of  particular  cases,^  and  though  somewhat  relaxed, 
the  rule  still  continues  to  be  favor^;^  the  rule  of  com- 
pensation is  deemed  flexible,  yet  a  moiety  is  generally 
awarded;  ^  the  growing  preference  is  on  a  moiety,  in  cases 
of  absolute  derelict,^  unless  special  circumstances  call  for 
a  discriminating  valuation.^  As  a  general  rule,  the  rate  of 
salvage  of  a  vessel  derelict  at  sea  is  a  moiety  of  her 
value.  7  It  is  with  great  reluctance  that  more  than  a 
moiety  is  awarded;  ^  and,  except  in  special  cases  in  which 
great  hardships  and  dangers  have  been  encountered, 
tnis  is  the  extreme  limit. ^  Oases  might  occur  of  such 
extreme  peril  and  difficulty,  of  such  exalted  nature  and 
enterprise,  that  a  moiety  even  of  a  very  valuable  property 
might  be  too  small;  and,  on  the  other  hand,  where  attended 
witn  so  little  difficulty  and  peril,  that  it  would  entitle  the 
parties  to  little  more  than  a  mere  quantum  meruit  for  work 
and  labor  done.i®  The  whole  net  proceeds  may  be 
awarded  under  special  circumstances, ^^  as  where  the 
property  was  of  little  value,  and  the  owners  abandoned 
it.  12  The  true  rule  in  cases  of  derelict  is:  divide  the  pro- 
ceeds which  remain  over  all  costs  and  disbursements  of 
the  salvage  suit  equally  between  the  salvors  and  the 
owners  of  the  rescued  property,  giving  to  each  of  these 
two  interests  a  moiety.i^ 

1  The  Ghu'les  Henry,  1  Ben.  8;  Lewis  v.  The  Elizabeth  and  Jane,  1 
Ware.  39;  The  Aquila,  IG.  Rob.  32. 

2  The  Elizabeth  and  Jane,  1  Ware,  39;  Rowe  v.  The  Brig  — — , 
1  Mason,  372. 

3  The  Henry  Ewbank,  1  Sum.  410;  Rowe  ».  The  Brig  .  1 
Mason,  372;  The  Fortuna,  4  G.  Rob.  278;  L'Esperance,  1  l>ods.  46;  The 
Blenden  HaU,  Ibid.  414;  The  Elllotta,  2  Hods.  75. 

4  The  Mary  Ford,  3  DaU.  188:  The  Adyenture.  8  Cranch,  226;  The 
Elllotta,  2  Doas.  75;  Cross  v.  The  Bellona,  Bee,  193;  Flinnv.  The  Lan- 
der, Bee,  260:  Bell  v.  The  Ann,  2  Pet.  Adm.  279.  Either  a  moiety  or 
two-fifths— The  Aquila,  1  Rob.  32;  The  Jonge  Bastlaaii,  5  C.  Rob.  287; 
The  Lord  Nelson,  £dw.  Adm.  79;  The  Maria,  1  Edw.  Adm.  175. 

6  The  Henry  Ewbank,  1  Sum.  400;  The  JohnWurts,  Olcott,  473; 
Bond  V.  The  Cora,  2  Wash.  C.  C.  80. 
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ber  being  considered  derelict  ;<  as,  wbere  tbe  master, 
officers,  and  crew  left  the  vessel  In  extreme  anxiety  for 
their  personal  safety,  or  when  the  condition  of  the  vessel 
was  sach  that  her  instant  destruction  was  menaced.^ 
Where  the  master  and  crew  leave  their  vessel  and  take  to 
the  long  boat  and  are  picked  up  by  another  vessel,  while  yet 
in  sight  of  the  wreck,  the  vessel  and  cargo  are  derelict.^® 
A  vessel  with  slaves  on  board,  but  without  any  white 
persoiL  is  derelict.  ^^  Where  the  master,  officers,  and 
part  of  the  crew  of  a  vessel  injured  by  a  collision  remained 
m  small  boats  about  the  wreck,  and  after  a  brief  interval 
returned  on  board,  she  was  not  derelict. w  Where  a 
steamboat  on  the  Mississippi,  being  on  fire,  was  surren- 
dered to  the  master  and  crew  of  a  sailing  vessel,  under 
the  conviction  that  nothing  could  be  efiPectnally  done  for 
her  safety  without  the  aid  of  the  sailing  vessel,  it  was  not 
a  case  of  derelict.  ^^    j^  vessel  is  not  derelict  when  tem.- 

Eorarily  left  by  her  tug,  which  afterwards  returned  to 
er  assistance.!'*  It  is  not  derelict  to  leave  a  barge  with 
no  one  on  board,  when  it  is  at  anchor,  where  It  was  a 
common  usage  to  leave  them  so.^^  A  thing  cast  over- 
board in  a  storm  to  lighten  the  vessel  is  not  derelict.^* 
Vessels  found  derelict  are  national  droits,  if  no  owner 
appears.  17 

1  Rowev.  TheB: 
TheJe: 


^1;  The  Ida  li.  Howara,  i  iiow.7;  Tne  Joan  o-upin,  oic< 

Sarah  Bell,  4  No.  of  Gas.  147.   And  see  Taylor  v.  The  Cato,  i  Pet.  Adm. 

00,  dlstlngmabiDg  llie  Aqulla,  1 C.  Bob.  S2. 

2  Tfson  V.  Prior,  1  GrnXL.  133:  Bowe  v.  The  Brig  ,  1  Mmoih 

872;  The  Island  City,  1  Black,  12i.  , 

5  The  Bee.  1  Ware.  882:  The  Elizabeth  and  Jane,  1  Ware.  3S;  Tysoa 
V.  Prior,  1  Gall.  133:  The  Boston,  1  Sum.  328;  The  £mulous.  1  Sum.  210; 
The  HennrEwbanK,  1  Sum.  400:  Cromwell  v.  The  Island  City,  1  ClUI. 
224;  The  M.  B.  Foster,  Abb.  Adm.  222;  Bowe  v.  The  Br^  «,  I 
Mason,  872:  The  Attacapas,  8  Ware,  65:  Mont^romeiT  v*  ^«  T.  P. 
Leathers,  Newb.  426;  The  Aqntla,  1  C.  Bob.  82;  Carroll  «.  i  he  T.  P. 
Leathers,  Mewb.  433;  Fllnnv.  The  Leander,  Bee,  200;  L'£B|»erauee,  1 
Dods.  46. 

4  Cromwell  v.  The  Bland  City,  1  Cliff.  224;  The  Boston,  1  Snm.  82S; 
The  Beaver,  3  C.  Bob.  92;  The  Barefoot,  1  £ng.  !«.&£.  601;  The  £mul- 
oos,  1  Sum.  210. 

ft  Mesnerv. Suffolk Banlcl Law Bep. 249. 

6  Rowe  V.  The  Brig  ■ . ,  1  Mason,  872;  The  Lord  Nelson,  Bdw. 
Adm.  79;  The  Blenden  uaU,  1  Dods.  414,  denying  the  Jonge  Jolunittes* 
4  C.Bob.  283.  — — v-» 

7  Bond  V.  The  Ga»t2  Pet.  Adm.  876;  Mluono.  The  Blalreaa,2  CnnwlH 
240.   See  Evans  v.  The  Charles,  Newb.  829. 

8  The  Laura,  14  WaU.  386. 

9  The  Laora,  14  WaU.  88S;  The  Oeoigiana  L'Sspenmoe,  1  Dodii.  46< 
llie  Ooromiiiidel.  Swabey,  206;  The  Sarah  Bell,  4Ne.  of  C4S.  144«  Row* 
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V.  The  Bilg         »  1  Mmoil  872:  The  Boston.  1  Sum.  S28;  Tbe  Jolm 

1 MD.  Wi  Waim  v.Suffolk  Sank,  ILSirBep.  tM. 

10  The  Boston,  1  Sum.  S28. 

11  Flliiii9.TboLeuider,  Bee,fi60. 

12  BOsnor  9.  The  6affoIk  Bftnk,  1  Law  Bep.  249. 

13  MontemneiTv.  The  T.  P.  Leathers,  Newb.  421;  Bmefson  v.  The 
Pandoxa,  Ibid.  418. 

14  Oromwttllv.  The  tttaadOity,  1 GIUL  221;  Biyan  v.  U.  8. 6  Ot  of  GL 

isa. 

1ft  Tonev.AHirCMbB  of  Lumber,  Taney,  MS;  The  Upnor,  3  Bteg. 
AdHLS. 

16  MOnteomerjr  v.  The  T.  P.  Leathers,  Kewb.  426;  Bowe  v.  The  Bilg 
— ,  1  Mason,  272. 

17  Taylor  v.  The  Cafco,  1  Pet.  Adm.  68;  "Die  Aqnila,  1 0.  Bob.  32. 

§  323.  Wbo  to  share  in  award.— A  master  of  a  vea- 
861  is  authorized  in  goin^  to  the  rescne  of  a  wreoked  ves- 
sel, and  all  who  are  ready  and  willing  to  engage  in  the 
service  are  entitled  to  stwte  in  the  reward;  ^  all  who  ma- 
terially, oontribute  to  the  saving  are  entitled  to  share;  ^  all 
who  give  personal  service;  and  the  cargo,  freight,  etc., 
savea  constitute  one  fund  or  subject  of  salvage.^  The 
reward  for  enterprise,  personal  skill,  risk,  etc.,  can  be 
awarded  only  to  the  inaividuals  by  whom  the  aervice  is 
pexfQirm6d.^  A  passenger  who  aBsisted  in  saviiMC  Che  prop- 
erty is  entitled  to  a  portion  of  the  salvage.^  -FaBsengers 
who  are  bold  to  undertake  a  salvsu^e  service  upon  a  dere- 
lict, and  active  to  assist,  are  entitled  to  an  increased  share ; 
but  those  who  refuse  to  assist  when  solicited  are  not  enti- 
tled to  share  in  the  award.*  If  apprentices  are  sailors 
they  are  entitled  to  their  share, Tana  the  master  cannot 
claim  their  shares.^  The  shipper  of  the  cargo  is  not  enti- 
tled to  salvage  earned  in  the  voyaoe,  unless  the  stoppage 
and  deYiSitiOBW^re  authoriaied  by  him.^  Where  the  mas- 
ter and  owners  of  a  tug  presented  their  bill  in- the  name  of 
the  t:ig  and  her  owner  for  salvage,  it  must  be  construed  as 
covering  the  serviees  of  the  crew,  who,  together  with  the 
vessel  and  its  maohinery,  constituted  the  efficient  agency 
that  performed  the  salvage  service,  1*  and  tho  receipt  of  the 
salvE^ge  by  them  randers.thsm  accountable  to  the.  crew  for 
their  share  of  the  same.  ^^  When  the  benefit  received  wi)l 
warrant  it,  thevsalvor  wiUibe  entitled  tashare.to  a  ^^ater 
or  less  4t^ign&  in  the  benefit.!^  Equal  shares  will  begiveii 
to  the  imiwlfr  and  pilot  of  a  sailing  vessel.^  When  t^vp 
^««Bssls  some  n^  together  to  rendei^  assistance,, all  psnons 
compo8iBg'tkeerswB'«t»entitl«dtosharei^  Bimpirlsriiur 
by  or  consorting  with  anolbsr  slMp>  if  l^  ooatnt«l%  ^vul 
sustain  the  claim.^  In  the  case  sf  •everiu[.salTQis,.Ml  are 
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entitled  to  sliare  in  the  reward;  i*  the  division  should  be 
in  proportion  to  the  merits  of  each ;  ^7  the  share  depending 
largely  on  the  nature  of  tho  effort. is  And  when  the 
benefit  received  will  warrant  it."  The  distribution  made 
by  award  of  parties  appointed  by  the  court  is  oonclu- 
8ive.2o  Gases  may  arise  in  which  officers  and  crews  of 
naval  vessels  may  be  entitled  to  salvage;  but  something 
more  than  the  usual  peril  should  be  encountered,  and  for 
extraordinary  exertions,2i  when  they  will  be  entitled  to 
salvage,  but  to  a  less  amount  than  to  private  persons,  ^s 
But  where  delay  caused  was  slight,  ana  no  unusual  hard- 
ship or  peril  encountered,  they  are  not  entitled  to  sal- 
vagers 

1  The  Oentorlon,  1  Ware,  477;  The  Baltiinore,  2  Dods.  112. 

2  TheBlackwBUflOWalLL 

3  The  Ottawa,!  Low.  274. 

4  Union  Towboat  Co.  v.  The  Delphos,  Newb.  412. 

6  Bond  V.  The  Ck>ra,  2  Wash.  0. 0. 80;  8. 0. 2  Pet.  Adm.  I6L 

6  The  Charles  Henry,  1  Ben.  8;  The  Baltimore,  2  Dods.  112. 

7  Masonv.  TheBlalreaa,2Granch,240. 

8  Waterlrary  V.  Myrick,  Blatchf .  A  H.  43. 

9  The  Nathaniel  Hooper,  S  Sum.  S81:  2  Law  Bep.  165;  Bond  «.  The 

10  Boff  V.  Wass,  2  Sawy.  638. 

11  Boff  V.  Wass,  2  Sawy.  838;  Stadley  «.  Baker,  2  Low.  200^ 

12  The  W.  F.  Oairlson,  1  Low.  139. 

18  Brocks  V.  The  William  Penn,  2  Hughes,  145). 

14  The  Monntalneer,  2  W.  Boh.  7. 

15  The  Williams,  1  Brown  Adm.  226;  The  Underwriter,  4  Blatchf.  94. 

16  The  Blaekwall,  10  Wall.  12:  The  Pride  of  Canada,  Blatchf.  A  H. 
206;  The  Bentley,  Swabey,  198;  Koirls  «.  The  Island  City,  1  ClllL  219. 

17  The Heniy  Ewbank,  1  Sum. 421;  The  Jonge Bastlaan,5  C Boh. 287. 

18  The  Albion  Lincoln,  1  Low.  76;  The  Santipore,  1  Spinks  Ec.  ±  Ad. 
231. 

19  The  Qenessee,  12  Jar.  401;  The  Atlas,  1  LudL  518;  The  E.  U.  1 
Spinks  Ec.  A  Ad.  68. 

20  The  Henry  Ewbank,  1  Sum.  428;  McDonough  v.  Dannery,  3  DaU. 
188. 

21  The  Josephine,  2  Blatchf.  328;  The  Oaffe,  6  C.  Bob.  278;  The  Lord 
Nelson,  Edw.  Adm.  79;  The  Pensamento  Fellz.  Edw.  Adm.  115;  U.  S. 
V.  The  Amistad,  15  Peters.  518:  The  Thetis.  3  Ham,  Adm.  14:  The 
Helena, Ibid.  430 ^The  Lustre.  Ibid.  154:  Le  Tlprre,TWash. C.  0. 567; 
The  Mary  Ann,  1  Hagg.  Adm.  158;  The  Ware,  BliMwhf.  A  H.  243.  Dis- 
tribnUon  to  vessels  In  the  navy,  see  Bev.  Stats,  sees.  4643, 4652. 

22  TheHaIhoase,12LawBep.N.S.276. 

23  The  Joseplilne,  2  Blatchf.  328. 
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§  324.  Owners  entitled  to  Bliare.~The  owners  of 
the  Teasel  whose  crew  perform  salvage  servioes  share  the 
salvage  compensation,^  although  not  present  when  the 
service  was  performed,^  solely  on  the  ground  of  the  risk 
and  damage  to  which  their  property  is  or  may  be  suV 
jected,'  of  ships  or  vessels  whether  propelled  by  steam  or 
otherwise,^  and  whether  they  be  individuals  or  corpora- 
tions;^ so  as  to  owner  of  wrecking  vessels.^  Under  ordi- 
nary circumstances  they  are  allowed  one-third  of  tho- 
amount  awarded  as  salvage  compensation;  but  where  the 
service  was  of  a  character  to  expose  the  vessel  to  peculiar 
danger,  especially  in  case  of  a  large  steamer,  and  of  great- 
value,  more  may  be  allowed.  7  Owners  can  come  in  as  co- 
salvors  only  where  their  vessel  has  been  the  direct  mean» 
of  rendering  the  service  for  which  salvage  is  awarded,^ 
The  amount  allowed  must  be  in  proportion  to  the  risk  in- 
curred.^ The  mere  fact  that  the  vessel  sails  under  a  char- 
ter party  does  not  divest  the  absolute  owner  of  his  right 
to  salvage,  or  entitle  the  charterer  to  salvage,  unless  ne 
thereby  becomes  owner  for  the  voyage.^'^  Where  expenses 
are  incurred,  the  proportion  belonging  to  the  ship  is  to  be 
included  with  the  repairs  in  making  the  estimate  of  fifty 
per  cent.  11  The  general  owners  are  entitled  to  remunera- 
tion in  addition  to  ex]>enses,  when  they  show  actual  loss 
suffered,  or  risk  to  their  property;  but  charterers  are  not 
in  the  same  position  except  under  a  stipulation  giving 
them  the  control  and  benefit  of  the  salvage,  or  unless  the 
vessel  is  sailed  on  their  responsibility.  12  The  rule  allow- 
ing salvage  compensation  to  owners  is  applicable  to  cor- 
porations owning  vessels  engaged  in  salvage  services,!^ 
and  they  may  sustain  suits  for  salvage.  Thej^^  can  only  be 
entitled  to  compensation  for  the  use  of  their  property.^* 
A  partial  and  contingent  interest  in  the  property  will  not 
disqualify  the  owners,  as  a  corporation,  from  performing 
a  salvage  servicers  The  policy  of  courts  of  admiralty  is 
to  encourage  salvage  services  by  large,  powerful,  well- 
equipped,  and  valuable  steamers,  by  giving  their  owners 
one-half  of  the  compensation  awarded  ;ifi  they  look  with 
favor  on  the  exertions  of  steamers  assisting  vessels  in  dis- 
tress, i'  Steamers  are  entitled  to  a  greater  reward  than 
any  other  salvors. ^^  The  master  has  authoritj^  to  deviate 
to  go  to  the  rescue  of  a  vessel  in  distress,  and  in  return  it 
enables  the  owner  to  partake  liberally  of  the  salvage  re- 
muneration. 19  Where  the  shipmaster  pledged  funds  of 
the  owners  to  procure  another  vessel  in  which  the  salvage 
service  was  effected,  the  owners  could  not  proceed  in  rem 
as  co-sal vors.2<)  Where  the  master  in  charge  of  a  valua- 
ble vessel  and  cargo  abandoned  his  voyage  to  bring  in  a 
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that  the  lays  can  be  reckoned.®  Although  a  salvage  serv- 
ice may  be  meritorious  and  valuable,  yet  the  court  of  ad- 
miralty being  limited  to  the  remedy  by  sale  of  the  prop- 
erty saved,  salvage  is  not  allowed  for  rescuing  written 
documents,  such  as  bills  of  exchange,  or  evidences  of 
debt,  or  of  title.  ^^  Nor  is  it  awarded  on  money  found  on 
a  drowned  passenger,  ^^  nor  on  clothing  of  the  master  and 
seamen  left  on  board  an  abandoned  vessel ;  ^^  but  for  sav- 
ing the  trunks  of  a  passenger  containing  a.quantity  of  sil- 
ver coin,  salvage  was  allowed.  ^^  The  owner  of  the  goods 
saved  should  pay  salvage  in  proportion  to  the  goods  saved, 
and  the  advantage  he  receives ;  adding  a  reward  as  an  ex- 
ample and  incentive  to  others,  and  not  according  to  the 
property  of  the  salvor,  i* 

1  The  Gheeseznanv.  Two  Ferry  Boats,  2  Bond,  374;  The  Bnuiloos,  1 
Sum.  207. 

2  Montgomery  v.  The  T.  P.  Leathers,  Kewb.  421. 

3  Montsromery  V.  The  T.  P.  Leathers,  Newb.  421;  ^nie  Albion  Lin- 
coln, 1  Low.  76;  The  Vesta,  2  Hagg.  Adm.  189. 

4  The  Waterloo,  Blatchf.  A  H.  128;  Ooncklln  v.  The  Harmony,  1  Pet. 
Adm.  34. 

5  Stevens  v.  The  Argus,  Bee,  170;  Pelsch  v.  Ware,  4  Cranch*  847. 

6  The  Davis,  10  Wall.  13;  Brown  v.  Stapylton,  4  Bing.  119;  The  Mar- 
auis  of  Himtly,  3  Hagg.  Adm.  246;  The  Lord  Nelson.  £aw.  Adm.  79;  U. 
S.  V.  Wilder,  3  Som^SOS;  The  Siren,  7  Wail.  161 ;  Briggs  v.  Light  Boats, 
11  Allen,  157. 

7  The  Siren,  7  Wall.  161 ;  The  S.  L.  Pavls,  6  Blatchf.  138 ;  S.  G.  2 
Bank.  Beg.  3. 

8  The  Dorothy  Foster,  6  G.  Bob.  88;  The  Progress,  £dw.  Adm.  210. 

9  Montgomery  v.  Tyson,  1  Low.  134 ;  Utmtdel  v.  Fears,  1  Spragne, 
559;  Beed  v.  Hnssey,  Blatclif.  A  H.  625;  The  Holder  Borden,  1  Spragne, 
144. 

10  The  Emblem,  2  Ware,  (Day.)  61. 

11  The  Amethyst,  2  Ware,  (Day.)  20. 

12  The  Blsing  Son,  1  Ware,  878. 

13  The  Emblem,  2  Ware,  (Day.)  61. 

II   Taylor  v.  The  Gato,  1  Pet  Adm.  65 ;  Warder  o.  La  Belle  Oreole, 
Ibid.  3L 

§  326.  Forfeiture  for  misconduct— The  rules  of 
admiralty  .which  deny  salvors  all  compensation  when 
guilty  of  misconduct  or  bad  faith,  apply  not  only  to  em- 
bezzlement, but  to  any  misconduct — such  as  false  repre- 
sentations, exaggerating  the  danger  or  hardship,  and  to 
enhance  the  reward — spoliation,  smuggling,  an  obtrusion 
of  unnecessary  service,  and  a  ref  usalto  accept  necessary 
or  needful  assistance.^  Compensation  presupposes  good 
faith,  meritorious  service,  complete  restitution,  and  incor- 
ruptible vigilance,  so  far  as  the  property  is  within  the 
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reach  and  under  the  control  of  the  salvors.^  So,  gross 
negligence  or  wanton  injury  to  the  property  saved,^  as  a 
neglect  to  inform  the  injured  vessel  beforehand  of  im- 
minent and  secret  danger,  when  able  to  give  the  warning, "^ 
or  the  willful  omission  to  comply  with  a  State  law  regu- 
lating the  care  and  custody  of  wrecks,  will  defeat  tbe  claim 
to  compensation  for  salvage  services. ^  Misconducc  as  to 
wrecked  property  is  a  failure  to  deliver  to  the  sheriff,  and 
libel  in  admiralty  for  salvage,  o  The  law  visits  any  em- 
bezzlement, however  small,  with  an  entire  forfeiture  of 
all  claim  for  salvage,  ^  either  direct  or  by  connivance  with 
others.^  "Where  salvors  stripped  a  vessel  having  her  name 
and  port  painted  on  her  stern,  and  carried  the  property 
saved  directly  past  her  home  port,  they  were  guilty  of 
embezzlement,  and  forfeited  their  right  to  compensation. ^ 
The  fraudulent  acts  of  the  master  in  concealing  a  portion 
of  the  properties  saved  will  not  deprive  the  crew  of  their 
ri^ht  to  salvage  on  all  the  property  8aved.i<>  A  claim  for 
ssuvage  is  in  the  nature  of  a  general  lien,  and  any  irregu- 
lar proceeding  on  the  part  of  the  salvors  furnishes  reasons 
to  diminish  the  reward.  ^^  The  court  will  marlc  its  dis- 
approval of  tampering  with  the  log,  by  condemning  the 
vessel  to  pay  the  costs  of  the  action.12 

1  Harley  V.  Gawley,  2  Sawy.T;  TheBeilo  Commes,  6  Wheat.  152; 
Tbe  Boston,  1  Sun.  341. 

2  The  Boston,  1  Sum.  328;  Cromwell  v.  The  Island  City,  1  Gllfl.  229. 
8  Sumner's  Appeal,  1  Brown  Adm.  52. 

4  American  Ins.  Co.  v.  Johnson,  Blatchf .  &  H.  10. 
6  Harle7«.Gftwle7,2Sawy.7. 

6  Harley  v.  Gawley,  2  Sawy.  7 ;  Hamilton  v.  Davis,  5  Burr.  2732;  Wil* 
kie  V.  The  St.  Petre,  Bee,  83. 

7  Lewis  V.  The  Elizabeth  Bud  Jane,  1  Ware,  43;  Mason  v.  The  Blal- 
rean,  2  Cranch,  240;  The  BUlng  Sun.  1  Ware,  381:  The  Boston.  1  Sum. 
328;  Cromwell  v.  The  Island  City,  1  Cliff.  22.) ;  8.  C.  1  Black,  121 :  The  Bare- 
foot,  1  £ng.  L.  A  £.  661 ;  The  Duke  of  Manchester,  2  W.  Bob.  470;  The 
John  Perkins,  1  Law  Bep.  N.  S.  87;  Harley  v.  Gawley,  2  Sawy.  7;  The 
L.  T.  Knights,  1  Low.  Sirji  Fllnii  v.  The  Leander,  Bee,  262;  Brevoor  v. 
The  Fair  American,  1  Pet.  Adm.  90:  The  Bello  Gorrunes^  Wheat.  162; 
The  Dove,  1  Gall.  085;  The  Missouri's  Cargo,  1  Sprague,  270. 

8  The  Boston,  1  Sum.  340:  Mason  v.  The  Blalreau,  2  Cranch,  240; 
Spurr  V.  Pearson,  1  Mason,  104. 

9  The  Sumner's  Apparel,  1  Brown  Adm.  52. 

10  The  Missouri's  Cai^o,  1  Sprague,  270;  Mason  v.  The  Blalreaa,  2 
Cranch,  240;  The  Boston,  1  Sum.  328;  The  Blslng  Sun.  1  Ware.  378. 
And  see  The  Florence,  20  Eng.  L.  &  E.  607;  The  Barefoot,  1  Eng.  jL.  Sb 
E.661.  »    — o 

11  Pelsch  V.  Ware,  4  Cranch,  847. 

12  Freight  Money  of  the  AnaBtasla,!  Ben.  168. 
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S  327.  Liea  for  aalTage.^ A  salvor  has  a  qualified 
property  in  the  article,A  saved,  and  he  need  not  remain  in 
tbe  actual  possession  io  orfler  to  maintain  his  rights.^  The 
salvors  may  retain  possession  of  the  goods  saved  until  the 
proper  oompensation  is  made  for  their  trouble.^  So  as  to 
salvors  of  goods  cast  away.^  If  the  salvor  surrenders  the 
property  to  the  owner,  to  the  extent  of  its  value  he  may 
hold  the  owner  personally  for  a  proper  salvage  ccmipensa- 
tion.^  The  lien  for  salvage  takes  precedence  of  prioir  maia- 
time  liens,^  and  against  a  claim  for  general  average  arising 
from  iettis^n.^  Where  services  are  rendered  in  getting  a 
vessel  off  a  reef,  in  the  distribution  of  the  proceeds  they 
are  entitled  to  a  priority  over  a  claim  f 0?  general  average 
from  a  jettison,  although  one  of  the  salvors  had  the  prom- 
ise of  a  third  party  to  pay  him.^  The  finder  becomes  the 
legal  possessor,  and  his  claim  takes  precedence  of  all  other 
titles.^  So  possession  taken  of  an  abandoned  vessel  gives 
the  right  to  retain  it  till  salvage  completed,  as  against  all 
others.o  They  cannot  be  divested  01  their  interest  until 
adjudication, f(>  and  there  is  no  difference  In  principle  be- 
fore and  after  property  is  brought  to  a  place  of  safety,  n 
After  a  vessel  has  been  brought  into  port  by  salvors,  her 
owners  have  no  right  to  take  her  to  another  port  without 
the  consent  of  the  salvors.  1-  A  salvage  service  in  raising 
and  preserving  a  steamer  has  a  priority  of  lien  over  claims 
for  wages  earned  and  supplies  furnished  before  the  acci- 
dent. ^-^  Tlie  agreement  to  pay  salvage  creates  a  valid 
lieu,^'^  but  prior  lien-holders  are  not  concluded  as  to  the 
amount  of  compensation  agreed  on.^^  xhe  fact  tUata  sal- 
vor is  also  a  mortgagee  of  the  salved  vessel  does  not  de- 
prive him  of  his  preferred  claim  to  salvage.!^  By  the 
State  statute  concerning  wrecks,  the  title  to  wrecked 
property,  whether  a  wreck  in  the  technical  sense  of  the 
term,  or  flotsam,  jetsam,  or  ligan,  or  abandoned  in  a  tem- 
pest, with  no  buoy  attached,  is  not  divested  out  of  the 
true  owner,  nor  will  the  sinking  and  abandonment  of  a 
vessel  divest  the  owners  of  title.  ^7  The  rights  of  salvors 
are  not  lost  by  a  temporary  leaving;  is  go,  if  relieved  by 
other  salvors,  do  not  lose  their  rights :  ^^  the  questioa  will 
always  resolve  itself  into  a  consideration  of  eircum- 
stances  attending  each  particular  case.^o  Whoever  first 
obtains  possession  of  a  lost  anchor  may  hold  it  till  his 
salvage  is  paid.^^ 

1  Eacte  V.  The  H.  D.  Bacon,  Newb.  274;  The  John  Perkins,  8  Ware, 
89;  The  Bee,  1  Ware,  332;  The  John  Ollpin,  Olcott,  77;  A  Box  of  BoU- 
ion,  1  Sprague,  57  ;  The  Missouri's  Cargo,  1  Sprashie,  260 ;  The  Ame- 
thyst, 2  ware,  (Dav.)  20 ;  The  Maria,  £(lv<r.  Adm.  175.  And  see  Bre  ^'oor 
V.  The  Fair  American,  1  Pet.  Adm.  87;  Packard  v.  The  LonLita.  2  Wood. 
A  M.  48 :  Hartfort  v.  Jones,  1  lid.  Raym.  393 ;  2  Saik.  664;  08b«rae  v. 
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Becen*  I  Saa&d:  9M;  Bwlnff  «.  Day,  8  East.  57;  The  BlendfftHaU,  1 
I>od8r4U:  Th« CUtttl^Maf, 2 mm- Adm. 361  $  'Fte Shigend, SSiefr.  Adm. 
IN;  Tbe Effort, miL  16$:  ThoiQueea Mab, Ibid. 2tir;  The BbofiLEdw. 
Adm.  175;  Seaman  v.  Erie  B.  B.  Go.  2  Ben.  132;  The  EmUeowanHrare, 
<DaT.)  61. 

^  Bartfdrt  v.  Jones,  1  Ld.  Baym.  393;  Baring  «.  D»r,  8  fiast.  57;  The 
OlMgow  Paeket,  8  Jiur.  675;  The  Towan,  8  Jur.  222;  Ohurk  v.  Oiamher- 
la£r2ICees.*W.76. 

3  Bartfort  v.  Jones,  1  Ld.  Bapu.  369;  2  SaHc.  606 ;  Olayton  v.  The 
Haimony,  1  Pet.  Adm.  74. 

4  Seaman  v.  Erie  B.  B.  Go.  2  Ben.  132 ;  The  EmUem,  2  Ware, 
(Day.)  61. 

5  Barney  9.  Eaton,  1  Blss.  242. 

6  The  Spanldtaig,  1  Brown  Adm.  310. 

7  The  SiMMildlngtl  Brown  Adm.  310. 

8  The  John  Warts,  Olcott,  470 ;  Lewis  v.  The  Elizabeth  and  Jane,  1 
Ware,  41 ;  WllUe  v.  The  St.  Fetre,  Bee,  88. 

9  The  John  OUpin,  Oleott,  81 ;  The  Maria,  Edw.  Adm.  175;  The  BiH 
gene,  3  Hagg.  Adm.  156:  The  Queen  Mab,  Ibid.  242;  The  Dantaio  Pack- 
et, Ibid.  383;  The  Effort,  Ibid.  165;  Hand  v.  The  Elvira,  GUp.  60. 

10  The  Kicolai  Heinrich,  22  Eng.  L.  &  E.  615. 

11  The  Missouri's  Cargo,  1  Sprague,  270,  dlattngiilshlng  The  Boston,  1 
Sum.  328. 

12  The  Blenden  HiaB,  1  Dods.  414;  Barney  v.  Eaton,  1  BLss.  242. 

13  Collins  V.  The  Fort  Wayne.  1  Bond.  4S4 ;  The  Neptone,  1  Bagg. 
Adm.  227;  Jones  v.  The  Massasoit,  7  LawBep.  522. 

14  The  Williams,  1  Brown  Adm.  216 ;  The  Emulous,  1  Sum.  207;  The 
Centurion,  1  Ware,  477;  Bearse  v.  Pigs  of  Copper,  1  Story,  314. 

15  CoUins  V.  The  Fort  Wayne,  1  Bond,  476. 

16  The  Bee,  1  Ware,  332;  Harley  v.  Gawley,  2  Sawy.  10;  Lewis  v.  The 
Elizabeth  and  Jane,  1  Ware,  44;  The  Aqulla,  1 C.  Bob.  32. 

17  Harley  v.  Oawley,  1  Sawy.  9;  Baker  v.  Hoag,  7  N.  Y.  555;  Hamilton 
«.  Davis,  5  Burr.  2732. 

18  The  Amethyst,  2  Ware  (Dav.)  20. 

19  The  Henry  Ewbank,  1  Sum.  400:  The  Ameth^t,  2  Ware  (Dav.)  20; 
The  Eugene,  3  Hagg.  Adm.  156;  The  Effort,  3  uaag.  Adm.  165;  The 
Blenden  Hall,  1  Dods.  414. 

20  The  Salacia,  2  Hagg.  Adm.  262. 

21  One  AnclM>r  and  Ghain,  2  Low.  550. 

§  328b  Contract  for  aefvices.— Customs  and  wages 
of  the  sea  authorize  the  master  to  employ  his  vessel  and 
crew  in  a  salvage  service  in  rescuing  property  from 
destruction.  1  Parties  may  agree  on  the  amount  of  com- 
pensation, or  on  the  principles  on  which  it  shall  be  ad- 
justed, and  such  agreements,  if  fairly  made,  and  no 
advantage  be  taken  of  ignorance  or  distress,  they  are 
upheld;  3  where  neither  fraud  nor  oppression  is  shown, 
though  it  be  contingent,  and  be  for  a  sum  much  less  than 
the  court  would  have  awarded,^  and  although  it  may  prove 
liazd  on  the  salvors,^  but  where  the  rate  in  a  contract  is 
exorbitant,  the  contract  will  not  be  upheld.'^    An  agree- 
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ment  may  be  made  by  the  master  of  a  vessel  in  distress, 
provided  there  is  a  clear  understanding  of  the  natore  of 
the  agreement,  made  with  fairness  and  impartiality  to  all 
concerned  ;<^  as  for  the  recovery  of  the  cargo  of  a  snnken 
ship.  7  or  to  labor  for  the  rescue  of  the  ship  from  an  im- 
pending peril, 8  or  for  service; ^  but  it  will  not  be  enforced 
where  the  salvor  has  taken  advantage  of  his  power  to 
make  an  unreasonable  bargain.^^*    A  contract  for  salvage 
made  by  a  master,  the  sunken  boat  being  within  easy 
reach  of  all  parties  interested  must  be  closely  scrutinized.i^i^ 
The  true  rule  of  construing  salvage  contracts  is,  that  they 
shall  be  presumed  pn'ma  fade  to  be  fair,  but  if  proven  to 
be  unconscionable,  the   court  would  refuse  to  enforce 
them. '^    They  must  not  only  be  fairly  and  honestly  made, 
but  the  evidence  must  show  a  definite  and  explicit  bar- 
gain, i^    The  contract  is  enforceable  as  it  stands,  when  it 
IS  free  from  all  fraud,  deception,  mistake,  or  circumstances 
of  controlling  necessity,  and  any  claim  for  salvage  will  be 
denied.  1*    Ir  there  is  a  hiring  or  bargain,  without  fraud  or 
mistake,  the  terms  of  such  agreement  are  adhered  to  as 
the  rule  of  computation;  but  if  no  agreement  is  made, 
remuneration  is  awarded  with  regard  to  considerations 
appropriately  governing  salvage  cases.^^    An  agreement 
for  specific  compensation  does  not  alter  the  nature  of  the 
service,  but  furnishes  a  rule  of  compensation,  especially 
where  the  compensation  depends  on  success.  i<*    It  is  none 
the  less  a  maritime  contract,  because  the  compensation 
did  not  depend  on  the  result, ^7  \yxit  a  contract  for  a  mere 
attempt  is  inconsistent  with  a  salvage  servicers 

1  IlofFv.Wass,2Sawy.395;  The  Boston,  1  Sum.  328;  The  Centurion, 
1  Ware,  483. 

2  Harleyv.  BarsB.B.  Iron,  1  Sawy.2:  The  Emulous,  1  Sum.  207; 
The  Independence,  2  Curt.  850;  Bearser.  Pigs  of  Copper,  1  Story,  814; 
The  A.  D.  Patchin,  1  Blatchf .  414:  The  True  Blue,  4  Moore  P.  C.  C.  96; 
The  Henry,  2  Eag.  L.  &  E.  564.  But  inequitable  agreements  will  not 
be  enforced— The  Wexford,  6  Ben.  119. 

3  Harleyr.  Bars  of  R.  R.  Iron,  1  Sawy.  1;  Bowley  r.  Ooddard.  1 
Low.  157;  The  True  Blue,  4  Moore  P.  C.  C.  96:  S.  C.  2  W.  Bob.  176;  The 
Catherlne,6No.  of  Cas.43;  The  Mulgrave,  2  Hagg.  Adm.  78:  Bondies 
r.  Sherwood,  22  How.  214:  The  British  Empire^  Jur.  608;  The  A.  D. 
Patchin,  1  Blatchf.  414;  The  Helen  A.  George,  Swabey,  368;  The  En- 
chantress, 1  Lush.  93;  Eads  v.  The  H.  D.  Bacon,  Newb.  274. 

4  The  Silver  Spray's  Boilers,  1  Brown  Adm.  349. 

5  Tons  of  Coal,  7  Ben.  343. 

6  Collins  V.  The  Fort  Wayne,  1  Bond,  482;  The  True  Blue,  4  Moore 
P.  C.  C.  96;  S.  C.  2  W.  Rob.  176;  The  Lady  Flora  Hastings,  3  W.  Bob.  120. 

7  Harley  v.  Bars  R.  R.  Iron,  1  Sawy.  1 ;  The  Reward,  1 W.  Rob.  174; 
The  Princess  Alice,  3  W.  Rob.  138;  The  Emulous,  1  Sum.  207;  The  Cen- 
turion, 1  Ware,  477. 

8  The  Williams,  1  Brown  Adm.  216;  Tlie  A.  D.  Patchin,  1  Blatchf. 
414.   And  see  The  Independence,  2  Curt.  350. 
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9  The  Betsey,  7  Jiir.755;  The  Emnloas,  1  Sum.  210. 

10  Postv.  JoneSiJO  How.  100;  The  Emnloas,  1  Sum.  210;  The  BUrer 
Bpny'8  Boilers.  1  Brown  Adm.  S54;  The  John  G.  Faint,  1  Ben.  600;  The 
aTd.  Fatchin,  1  Blatchf.  414. 

11  Tons  of  Coal,  7  Ben.  343. 

12  The  H.  D.  Bacon,  Newb.  279.  But  see  The  Emnlons,  1  Sam.  207; 
Bearse  v.  Pigs  of  €k>pper,  1  Story,  314;  Schnltz  v.  The  Nancy*  Bee,  189. 

13  Bowley  v.  Ooddard,  1  Low.  157;  The  Salacia,  2  Hagg.  Adm.  282. 

14  The  Silver  Spray's  Boilers.  1  Brown  Adm.  355:  The  Whltaker.  1 
Sprague,  229;  The  True  Blue,  4  MooreP.  C.  90;  S.  C.  2  W.  Bob.  176;  The 
Henry,  2  £ng.  L.  ft  E.  564 ;  The  Phantom,  Law  Bep.  1  Ad.  A  K  58:  The 
Salacia,  2  Hagg.  Adm.  282;  The  A.  D.  Patchln,  1  Blatchf.  414:  Bearse 
V.  Pigs  of  Copper,  1  Story,  814;  The  ICarquette,  1  Brown  Adm.  869; 
Squire  v.  Tons  of  Iron,  2  Ben.  21;  The  Independence,  2  Curt.  850. 

15  The  H.  B.  Foster,  Abb.  Adm.  229;  The  Britain,  1 W.  Bob.  00;  The 
Betsey,  2  W.  Bob.  167:  The  True  Blue,  4  Moore  P.  C.  C.  96:  The  Mnl- 

kve,  2  Hagg.  Adm.  7d;  The  Traveller,  8  Hagg.  Adm.  870;  The  Zephyr, 
r.  Adm.  43. 


16  The  Silver  Spray's  Boilers,  1  Brown  Adm.  854;  The  Marquette. 
Ibid.  871 :  The  Wiluam  Lushington,  7  Notes  of  C.  861:  The  Catharine,  6 
Notes  of  C.  43;  The  A.  D.  Patchln,  1  Blatchf.  229;  The  Independence, 
S  Curt.  850;  The  Whltaker,  1  Sprague,229:  Williams  v.  The  Jenny  Llnd, 
Newb.  443;  The  Camanche.  3  wall  477;  The  Emulous,  1  Sum.  20r;  Col* 
llnsv.  The  Fort  Wayne,  1  Bond,  481. 

17  The  Cireasslan,  2  Ben.  172;  The  A.  D.  Patchln,  1  Blatchf.  414;  The 
eSusan,  1  Sprague,  604;  The  Versailles,  1  Curt.  353. 

18  TheMulgrave,2Hagg.Adm.78;  The  Louisa  Jane,  2  Low.  297. 

§  329.  Contract  as  a  bar.— Where  there  is  a  contract 
on  certain  stipulations,  the  party  contracting  cannot  aban- 
don it  and  claim  salvage.^  So  a  person  hired  to  assist, 
with  knowledge  of  the  salvage  contract  of  his  employer, 
is  limited  to  the  contract  price.^  Services  performed  in 
aid  of  a  ship  in  danger  of  destmction,  attended  with  dan- 

Ser  to  life,  and  unusual  in  severity,  are  circumstances  suf- 
cient  to  change  the  contract  of  affreightment,  agreeing 
to  tranship  for  a  remuneration, ''  accordmg  to  the  services 
rendered  and  risk  encountered,"  into  a  salvage  contract.* 
Where  a  steamer  was  engaged  to  go  to  a  vessel  in  distress, 
with  the  understanding  that  her  time  and  services  should 
he  liberally  paid,  if  accepted  and  were  successful,  it  was 
an  agreement  for  salvage  ;^  but  the  fact  that  services  were 
rendered  *in  compliance  with  a  request  from  the  owner 
does  not  create  a  special  contract.^  Where  services  are 
performed  in  pursuance  of  an  express  contract,  no  action 
tn  rem  can  be  maintained  therefor. ^  Nothing  short  of  a 
contract  to  pay  a  given  sum  for  the  services  to  be  rendered, 
or  a  binding  engagement  to  pay  at  all  events,  whether  suc- 
cessful or  unsuccessful,  will  operate  as  a  bar  to  a  merito- 
rious claim  for  salvage.''  The  evidence  must  show  a  defi- 
nite and  explicit  bargain.^*  The  presumption  is  that  the 
services  were  rendered  for  a  salvage  compensation,  but 
this  may  be  rebutted  by  evidence.^    On  a  conflict  of  pos^ 
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salvage  is  notabarto  OM^ibfiif  «i»i^l)7ot)N9ri«4f0|s  for 

claim  for  salvage  as  agreed  is  no  bar  to  the  suit,^  ana  if 
aepasate  libels  are  filed,  they  maybe  consolidated  by  the 
court  for  its  own  convenience.  i<>  It  is  the  duty  oi  the 
salvors,  onbringing  suits,  to  make  all  co-salvors  parties, 
that  one  final  decree  may  be  had,^^  bat  they  are  not  de- 
prived of  their  remedy  becaose  other  salvors  will  not 
join  ;^  they  may  petition  the  conit  for  compensation  out 
of  the  funds  in  the  registry.^  The  interest  pi  co-salvors 
is  several,  and  seamen  may  bring  actions  .against  the 
master  for  their  shares.^^  They  tfia,y  1i)riqg  ^ctiqp  /against 
the  property  s^ved,  if  settlement  w^  pa4p  ,wipQ  tHe 
master  without  their  consent.  ^^  A  foreign  consul  may 
petition  f pr  the  nayment  into  the  rea^^ry,  omQQQ^  of  a 
sale  of  property  libelled  for  salvage  whi^e  ^ip^^jot  Cftizeps 
of  hi«  cqj^pixj  »f:e  iQterested.is  A  purcha^w  ot  ^  sh^p 
liable  to  be  restored  after  capture,  cannot  bring  a  claim 
for  salvage.  17  in  ordinary  cases  t^ne  nhtai}^  be  hnt  one 
libel,  and  cDf^s  shPnld  be  a]Llo.iire4  but  ^or  one  jiuit;  ^  the 
same  considerations  of  pnoUo  ppl|«y  are  n^gSJOied  in  4is- 
posing  of  the  question  of  costs  as  those  which  affect  sal- 
vage awards."  After  the  payment  of  salvage  by  a  surety 
in  a  stipulation  bond,  if  the  owner  of  the  goods  claims  and 
receives  for  the  loss  as  ascertained  by  the  decree  or 
directs  payment  to  be  made,  it  is  a  presumption  of  satis- 
faction on  the  adjustment  of  average.^  The  court  may 
determine  to  whom  the  residue  of  the  property  shall  be 
delivered,  and  may  decide  whether  a  capture  by  a  foreign 
nation  is  valid.^^  Salvage  was  awarded  in  a  case  where 
both  vessels  belonged  to  the  same  owner.^^  A  claim  for 
salvage  may  be  maintained  in  a  court  of  admiralty,  if 
there  is  no  local  custom  making  the  service  gratuitous.^ 

1  The  Independencet2  Curt.  S56;  Tbe  Emblem,  2  Ware,  61;  The 
Centurion,  1  ware,  479;  The  Trelawney,  3  C.  Bob.  216;  The  Hope,  8  W. 
Bob.  21& 

2  Brevoor  v.  The  Fair  American,  1  Pet.  Adm.  187. 
8  Lipsonv.  Harrison,  24  Eng.L.  ft  E.  208. 

4  Miller  V.Kelly,  Abb.  Adm.  664. 

5  The  Boston,  1  Sum.  829;  The  Trelawney,  8  C.  Bob.  216:  The  Hope, 
3  C.  Bob.  215;  Harley  v.  Qawley,  2  Sawy.  10;  The  Lonlsa  Jane,  2  Low. 
286. 

6  Ez  parte  Oahoone,  2  Mason,  88 ;  Nicholson  v.  Chapman,  2  H.  Black. 
254. 

7  The  John  Ollpin,  Olcott,  82:  The  Emnlons,  1  Sam.  210:  Amerloaa 
Ins.  Co.  V.  Coster, S  Falge,  828;  Hobart  v.  Drogan,  10  Pet  IDS;  U.  S.  «• 
Coombs,  12  Pet.  72. 

8  Tbe  MeiTimac,  1  Ben.  68. 
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9  OolBnv.  The  Jobn  Shaw,  lOllJL  280. 

10  Slch  V.  Lambert,  12  How.  347;  The  La&don  Mflmhint,  S  Bun* 

11  The  TTfiMlin  9,  The  Edward  Howard,  Kewh.  822;  The  Bo8toii«  1 
Sum.  828* 

12  TheBladcwaHtlOWalLU;  Etbos  «.  The  Ohacles,  Kewh.  880. 
18  TheB]aekwan,10WaIL12;  TheHeiizy]&whaiik,18aiii.4ML 

14  The  Centurion,!  Ware,  477. 

15  The  Britain,  IW.  Boh.  40:  The  Sarah  Jane,  2  W.Bdt.  110. 

16  The  Adolph,  1  Oort.  8Aj  Bowe  «.  The  Brig  » 1  MaioB,  ITS; 
The  Inyindble,  1  Wheat.  HKi  The  Ann,  8  Wheat.  436;  The  Dlyina  Pas- 
tora,4Wheat.  52;  The  Bee.  1  Ware.  835;  The  Henry  Bwbank,  1  Bom. 
400;  The  Bello Coiranes,  6  Wheat.  152. 

17  Gonlon  v.  The  NeptDne,2Pet.Adin  858;  Warder*.  La  Belle  Creole^ 
llbld.81. 

18  The Chariea  Henry,  1  Ben.  8;  Totbwv, The  lleirlntae« Xbld.0B. 

19  The  Joseph  0.  OrlffSB,  1  Ben.  81. 

20  Eokford  V.  Wood,  5  Ala.  186;  Bohhison  v.  Qeorge^i  iDf.  do.  17  Vew 
431. 

21  U6I>QOOii8h9.Banner7,8I>aIL188. 

22  P.  M.S.S.  00.9.  Bales  of  Ominy  Bags,!  Sawy.lSX. 
28  Fifty  Thousand  Feet  of  Timber,  2  Low.  61. 
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S  The  Rebecca  Clyde,  6  Ben.  103;  The  Beward,  1 W.  Boh.  174.  See 
Salyaob. 

4  The  Clarita  ft  Clara,  23  WalL  11;  Stiufflfl  v.  Beyer,  24  How.  123; 
Spronle  v.  Hemmlngway,  14  Pick.  1;  The  James  Gray  v.  The  John 
Fraser,  21  How.  184. 

§  333.  Contract  of  toi^ag^.— Tlfhere  all  is  fair  the 
court  cannot  break  in  upon  agreements  for  towage  and 
allow  salvage  properly  so  callea.  ^  An  engagement  to  tow 
does  not  impose  either  an  obligation  to  insure,^  or  the 
liability  of  a  common  carrier.^  The  law  applicable  to 
common  carriers  is  one  of  great  rigor,  and  ougnt  not  to  be 
extended  or  applied  to  new  cases>  Where  the  owner 
employed  a  tow-boat,  sind  the  master  of  the  tow-boat  sur- 
rendered direction  to  the  pilot  employed  by  the  ship,  it  is 
a  bailment  or  hiring  of  the  tug  for  a  reward.^  The  con- 
tract requires  nb  more  than  that  he  who  undertakes  to 
tow  shall  carry  out  his  undertaking  with  that  degree  of 
caution  and  skill  which  prudent  navigators  usually  em- 
ploy in  similar  services.^  He  is  responsible  for  ordmary 
skill  and  diligence,  and  may  contract  for  a  more  restricted 
liability  than  the  law  imposes,  ^  but  the  master  cannot 
limit  his  responsibility  by  a  notice  given  at  the  commence- 
ment of  the  voyaffe,  that  it  must  be  at  the  risk  of  the 
tow.  8  The  words  in  a  former  contract — "  at  the  risk  of 
the  master  and  owners  of  the  boat  "—are  not  sufficient  to 
warrant  the  court  in  holding  that  tbey  were  a  part  of  the 
second  contract.®  The  burden  is  on  him  who  alleges  the 
breach  of  a  towage  contract  to  show  either  that  there  has 
been  no  attempt  at  performance,  or  that  there  has  been 
negligence  or  uuskillfulness  to  his  injury  in  the  perfor- 
mance, i*^  The  lien  for  towage  is  waived  by  laciies  as 
ae^ainst  a  bona  fide  purchaser,^^  or  by  assignment  of  the 
claim.i2  The  making  of  a  certificate  of  the  amount  to  be 
paid  for  towage  under  a  threat  to  attach  the  vessel  is  not 
such  duress  as  will  avoid  its  effect. i3  A  master's  certifi- 
cate will  not  be  set  aside  unless  it  clearly  appear  that 
the  sum  named  is  so  unreasonable  as  to  raise  a  suspicion 
of  fraud.  ^*  Admiralty  courts  have  jurisdiction  over  con- 
tracts for  towage.  15 

1  The  wniiaxns,  1  Brown  Adm.  218;  The  HarhingeriJO  £ng.  L.  AJE. 
641;  The  Graces,  2  W.  Bob.  294 ;  The  Princess  Alice,  3  w.  Bob.  138;  The 
Klngalock,  1  Spinks  Ec.  ft  Ad.  263. 

2  The  Webb,  14  WaU.  406. 

3  The  Webb,  14  WalL  406:  Abbey  v.  The  B.  L.  Stevens,  11  Law  Bep. 
N.  8.41:  Brawleyt).  The  Jim  Watson,  2  Bond,  398;  The  Princeton,  3 
Biaschf.  64;  The  Angelina  Coming,  1  Ben.  112 :  Alexander  v.  Greene,  7 
Hill,  633;  8.  C.  3  HiU,  9;  Pennsylvania  D.  &  H.Jn.  Co.  v.  Dandridge  8 
GIUA  Jr248:  Leonardv.  Henarlcksen,  18  Pa.  St.  40:  Hays  v.  J^m.  61 
f«.  8t.  134;  Brown  v.  Clegg,  ttlPs.  St.  61;  Caton  v.  Bunmey,  13  Wend. 


387;  Wells  o.  £{.  N.  Co.  2  N.  Y.  y.  204;  Tho  New  PJOMetoMft,  1  Black, 
62:  Merrick  v/BraiiaAra.  8)  Barb.  574;  White  v.  iSSnaSfSjm,  6  CaL 


or  u.  i>07;  3  liaw  Bep.  if.  s.  3^9;  J  be  Tbomas  Kiiey»  a  Ben.  lOB,  aenying 
Walston  V.  Myers,  0  Jones  Law,  174 :  T&e  Meirlmao*  2  Sawy.  ^,  dfeap- 
proving  Wells  V.  Steam  Kav.  Co.  2  N.  T.  204.  Ana  see  contrUf  Smith  v. 
neroe,  1  La.  129;  Adams  v.  N.  O.  Steaihaiap  Go.  11  La.  46. 

4  The  NeafiLe,  1  Abb.  U.  S.  467 ;  Boyce  v.  Anderson,  2  Pet.  IfiO. 

5  Beeves  v.  The  Constitation,  Gilp.  679;  The  Merrlmac,  2  gawy.  587. 

6  The  Webb,  14  WalL  406;  The  Merrimac,  2  Sawy.  087. 

7  Alexander  v.  Greene,  7  Hill.  533;  The  Stranger,  1  BrpFQ  Adm.  285; 
The  Merrimac,  2  Sawy.  592;  Caton  v.  Bunmey,  13  Wend.  KT;  The 
Thomas  Klley,  ft  Ben.  tWL'rhe  Lyon,  1  Brown  Adm.  50;  The  Stnuiger, 
Ibid. 281;  The  Oconto,  S^lss.  4&LTbe  ^eaffie,  1  Abb.  u.  S. jetTTbe 
Angelina  Coming,  1  Ben.  109;  The  W.  ]&  Cheney*  6  Ben.  ITS;  Tim  J.  Jj. 
Hasbrouck,6Ben.272.  '  .  .    .  -r 

8  The  Syracuse,  6  Blatchf.  2;  Yfmdersllce  9.  The  Saperlor,  4  F^  !«• 
J.  aB8. 

9  The  Thomas  KUey,  5  Ben.  801. 

10  The  Webb,  14  Wall.  406. 

11  The  Detroit,  1  Brown  Adm.  141. 

12  Sturtevant  v.  The  (George  Nlcholaus,  Newb.  450. 

13  The  Detroit,  1  Brown  Adm.  141 ;  The  Senator,  Ibid.  544. 

14  The  Senator,  1  Brown  Adm.  546;  The  Boston,  1  Sum.  328;  WUcpx 
V.  Barland,  23  Pick.  167;  Waller  v.  Cralle,  8  B.  Mon.  11 :  Eddy  v.  Herrm, 
17  Me.  338;  Alexander  v.  Pierce,  10  N.  H.  494;  The  Packet,  3  mason, 255; 
United  Ins.  Co.  v.  Scott,  1  Johns.  106. 

15  Ward  0.  The  Banner,  14  Law  Bep.  465. 

§  334.  Duty  of  tug  to  tow.— The  tug  is  bound  to  the 
tow  to  perform  the  contract,  without  deviation ;  and  in 
case  of  deviation  she  will  be  responsible  for  the  damase 
occasioned  thereby.  1  The  measure  of  duty^  of  a  tug  is 
reasonable  diligence  and  ordinary  skill;  it  is  not  an  in* 
surer  of  the  safety  of  the  tow,  nor  held  to  the  highest 
maritime  skill.3  In  case  of  danger  it  is  the  duty  o;  the 
tug  to  protect  the  tow,  either  by  slowing,  stopping,  or 
sounding,^  or  to  lie  by  till  the  wind  subsides."*  The  tug  is 
only  bound  to  employ  those  means  consistent  with  her 
own  safety ;  she  is  not  obliged  to  lie  by  the  tow  when 
that  would  endanger  herself.®  Where  the  tow-line  parts 
at  night,  during  a  severe  storm,  and  the  master  of  the  tug 
is  unable  to  pick  up  the  line,  to  discover  the  lights  of 
the  tow,  or  to  make  an  effort  to  regain  it  without  great 
peril,  he  may  abandon  the  tow.o  where  the  tug  aban- 
doned her  tow,  the  burden  of  proof  is  on  the  tug  to  show 
sufficient  excuse.  "^ 

1  The  W.  £.  Cheney,  6  Ben.  178. 

2  The  Ma<iherf  4  Blss.  274;  The  Thomas  Klley,  5  Bea.  307;  Caton  v. 
Bumney,  13  Wend.  3i7. 
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5  The  Armstrong,  1  Brown  Adm.  134;  The  Morton,  Ibid.  137. 
4    The  Mohler,  21  WaU.  230;  S.  C.  4  Amer.  Law  Ti.  145. 

6  The  Mosher,  4  Biss.  274. 

6  The  Clematis,  1  Brown  Adm.  499. 

7  The  Clematis,  1  Brown  Adm.  502;  Lawrence  v,  Hintnm,  17  How. 
100. 

§  335.  Obligations  of  master.— The  .master  of  the 
tug  i3  bound  to  see  that  the  tow  is  properly  made  up,  and 
that  the  lines  are  strong  and  securely  fastened;  and  the 
fact  that  it  does  not  hold  is  evidence  that  the  duty  is  not 

Se^onned^— and  in  making  it  up,  to  regard  dangers  inci- 
ent  to  any  portion  of  the  route  covered  by  the  undertake 
ing.3  He  is  bound  to  know  the  sailing  qualities  of  the  ves- 
sel which  he  had  towed  into  a  harbor  on  several  previous 
occasions ;  >  to  know  the  condition  of  the  harbor  and  effect 
of  the  winds  and  waves,  and  the  necessary  course  to  safely 
enter  the  harbor;  ^  he  is  bound  to  know  the  ordinary  chan- 
nel, but  his  responsibility  is  changed  where  the  channel 
shifts  ;fi  he  is  bound  to  know  the  width  of  his  steamers 
and  their  tows,  and  whether  when  lashed  together  he  can 
run  them  safely  between  piers  through  which  he  attempts 
to  pass;  the  currents  that  set  about  the  piers  in  different 
hights  of  the  water,  and  whether  his  steamers  and  their 
tows  will  safely  pass  over  an  obstruction  which  in  low 
water  they  could  not  pass  over.^  He  is  the  pilot  of  the 
voyage  and  the  best  judge  of  the  sufficiency  of  the  tow  to 
resist  the  weather,  and  of  the  adequacy  of  the  crew  to  do 
what  may  be  required  for  her  protection."'  It  is  his  duty 
BO  to  navigate  as  to  avoid  collisions.  ^  Tugs  having  ves- 
sels in  tow  in  narrow  channels  should  avoid  placing  more 
than  one  vessel  on  each  side,  but  should  tow  the  remain- 
der astern.^  He  is  not  authorized  to  act  as  wheelsman,^ 
and  proof  of  local  customs  authorizing  him  so  to  act  is  not 
admissible.^^  There  should  be  some  responsible  person 
in  charge  of  the  navigation  of  the  tug,  separate  and  dis- 
tinct from  the  wheelsman.  ^^  A  tug  whose  chief  officer 
also  acts  as  wheelsman  is  insufficiently  manned.  ^^ 

1  The  Quickstep,  6  Wall.  665;  The  Sweepstskkes,  1  Brown  Adm.  509. 

2  The  Sweepstakes,  1  Brown  Adm.  509. 

3  The  Mani^ret,  5  Biss.  353 ;  S.  C.  94  U.  S.  353;  ^andersllce  v.  The 
Superior,  4  Pa.  L.  J.  388. 

4  The  Margaret,  5  Biss.  353 ;  S.  C.  94  IT.  S.  353;  YandersUce  «.  The 
Superior,  4  Pa.  L.  J.  388. 

5  The  Mosher,  4  Biss.  274;  The  Lady  Pike,  2  Biss.  141. 

6  The  Thomas  Kiley,  5  Ben.  301. 

7  The  n.  8.  Grant,  7  Ben.  210rThe  Secret, 8  Mitch.  Mttr. Beg.  US* 
The  CiTilta  and  Restless,  6  Ben.  323. 
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8  Flannery  o.  The  Ontario,  4  Pa.  L,  J.  812. 

9  TheVictor,  1  Brown  Adm.  449;  The  Coleman,  Ibid.  456. 

10  The  Coleman,  1  Brown  Adm.  456. 

11  TheVictor,  1  Brown  Adm.  449;  The  Coleman,  Ibid.  456. 

12  The  Coleman,  1  Brown  Adm.  459 ;  The  Zonave,  Ibid.  110 ;  The 
Armstronsr,  Ibid.  130. 

§  336.  Mutual  responaibilitieB  of  tug  and  tow.— 

The  vessel  in  tow  is  not  excused  from  keeping  a  close 
watch  and  obeying  all  signals,  i  Where  tow-lines  are  used 
the  tow  is  bound  to  obey  all  proper  orders  of  the  master 
of  the  tug.3  The  tow,  when  varying  its  line  of  direction 
to  the  limit  of  its  capacity  would  not  be  sufficient,  must 
have  means  of  disconnecting  herself  from  the  moving 
power  to  protect  others  from  contact  with  her. 8  The  tow 
IS  bound  to  prevent  a  collision  if  she  can.^  If  the  master 
of  the  tow  refuse  or  neglect  such  reasonable  obedience,  or 
fails  in  reasonable  skill  or  attention  to  duty,  the  owner  of 
the  tug  is  not  to  be  held  responsible  for  the  consequences.^* 
Where  a  vessel  is  drawn  by  a  hawser  extending  from  the 
forepart  to  the  stern  of  the  tug,  both  vessels  have  duoies 
to  perform,  and  it  may  then  happen  that  either  or  both 
may  be  in  fault  in  case  of  accident.<^  A  custom  that  the 
tow  is  bound  to  furnish  the  tow-line  will  not  affect  the 
rights  of  the  master  unless  knowledge  of  it  was  brought 
home  to  him.?  If  in  the  course  of  the  performance  of  the 
contract  any  inevitable  accident  happened  to  one,  without 
anv  default  on  the  part  of  the  other,  it  would  create  no 
liability ;  but  otherwise  if  the  wrongful  act  of  either  occa- 
sioned damage  to  the  other.  ^  Where  the  tug  negligently 
places  the  tow  in  peril,  from  which  she  is  lost,  it  is  no  ex- 
cuse that  the  tow  might  have  been  saved  but  for  a  mistake 
or  want  of  skill  in  the  crew  of  the  latter.^ 

1  The  Maria  Martin,  2  Biss.  41. 

2  Button  V,  The  Express,  3  Cliff.  462. 

3  The  Express,  Olcott,  267;  The  Hope,  2  W.  Bob.  9. 

4  The  Morton,  1  Brown  Adm.  140;  Heckscher  v.  McCrea.24  Wend. 
304;  Taylor  v.  Bead.  4  Paige,  561;  Emerson  v.  Rowland,  1  Mason,  45; 
MiUer  v.  Mariners'  Church,  7  Me.  51.   See  Collision. 

5  Dutton  V.  The  Express,  3  Cliff.  462. 

6  Dutton  o.  The  Express,  3  Cliff.  462. 

7  The  Merrimac,  2  Sawy.  587. 

8  The  Thomas  Klley,  5  Ben.  309. 

9  The  Merrimac.  2  Sawy.  587. 

§  337.  ReBponsibility  of  tug.— The  tug  is  responsi- 
ble for  the  navigation  of  Doth  vessels,  and  her  duties  are 
those  of  a  carrier  for  hire.^  Where  the  tow  is  lashed  to 
the  side  of  the  tug,  and  depends  wholly  upon  it  for  motion, 
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power,  and  steerage,  the  responsibility  for  the  navigation 
of  both  is  wholly  on  the  tug.^  Though  the  tow  should  be 
properly  steered,  and  follow  in  the  wake  of  the  tug,  the 
responsibility  a3  to  the  mode,  manner,  and  speed  of  en- 
trance, and  the  course  pursued,  is  with  the  tug.^  Where 
a  tow  at  an  intermediate  port  was  turned  overdo  the  mas- 
ter of  another  tug,  the  latter  is  responsible  for  any  negli- 
gence in  its  action.^  When  the  tug  under  her  own  master 
and  crew,  and  in  the  usual  and  ordinary  course  of  |ier  em- 
ployment, undertakes  to  transport  another  vessel  which 
for  the  time  being  has  neither  her  officers  nor  crew  on 
board,  she  must  be  held  responsible  for  the  proper  ns^yiga- 
tion  of  both  vessels.*  The  tug  will  be  held  liable  for  tne 
fault  of  the  pilot  in  not  sooner  taking  measures  to  avoid 
loss  or  damage  to  the  tow.^    If  a  steamer  is  hired  for  the 

Eurpose  of  towing  a  vessel  to  which  she  is  fastened,  and 
oth  are  under  the  direction  of  a  licensed  pilot,  the  own- 
ers of  the  tow  are  not  entitled  to  damages  unless  tlie 
injury  was  caused  by  the  undue  negligence  of  the  pilot.^ 
A  tug  will  not  be  responsible  for  damages  done  by  her 
tow  except  it  be  proved  that  the  injury  was  owing  to  want 
of  care  or  skill  on  the  part  of  the  tug.^  If  a  tug  negli- 
gently causes  the  tow  to  collide  with  another  vessel,  tne 
tug  and  her  owners  will  be  responsible  for  the  damage.^ 
A  schooner  having  taken  the  chances  of  entering  in  a  storm 
a  harbor  with  a  shifting  channel,  the  tug  is  not  responsi- 
ble, in  the  absence  of  proof  of  negligence,  if  the  schooner 
touches  some  ridge  of  sand.^^^  Where  several  courses  are 
open  to  the  master  of  a  tug  in  an  emergency,  and  damage 
results  to  the  tow,  clear  proof  must  oe  given  that  the 
course  taken  was  manifestly  the  most  dangerous.^^ 

1  The  Merrimac,  2  Sawy.  S87. 

2  Datton  v.  The  Express,  3  Cliff.  462 ;  The  Ueirlmac,  2  Sawy.  804:  The 
Olive  Baker,  4  Ben.  173;  The  Gleadon,  1  Lnsh.  158:  PhUadelphla  ic.  B 
EL  Go.  V.  The  J.  H.  Gautier,  5  Ben.  469;  11  Am.  Law  Beg.  769;  6  Am. 
L.  T.  87;  1ft  Int.  Be  v.  Bee  39. 

S  The  Mairgaret,  94  U.  S.  353. 

4  The  Clematis,  1  Brown  Adm.  432. 

5  The  W.  H.  Clark,  5  Blss.  307:  The  Maria  Martin,  13  WaU.  31:  S.  C.  2 
Biss.44;  The  Mabey  &  Cooper,  14  WaU.  212;  SturglBv.  Boyer.  24  How. 
110. 

6  The  Niagara,  6  Ben.  469. 

7  Beeves  v.  The  Constitution,  OUp.  679. 

8  The  Express,  1  Low.  258. 

9  Jackson  r .  Easton,  7  Ben.  193 ;  Spronle  «.  Hemmiagway,  14  Fick.  1 ; 
Stoigls  V.  Boyer,  24  How.  110.   See  Collision. 

10  The  Mosher,  4  Btss.  274. 

11  The  Mohawk,  7  Ben.  139. 
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9  SSi,  H^spcfiistbiiit^  of  owimB  of  tU8i~— Owmis 
of  tow-boats  are  lialile  lor  injnrieil  sUBtaitied  by  tne  yes* 
sels  in  tow,  or  by  other  vessels,  by  a  collision  resulting 
from  the  negligence  of  persons  in  charge  of  the  tug.^  The 
master  being  selected  by  them,  the  owners  are  responsible 
for  hia  oualmcations.^  They  are  responsible  for  accidents, 
the  result  of  the  want  of  proper  knowledge  on  the  part  of 
the  captdin  of  the  difficulties  of  navigation  in  the  waters 
in  which  the  steamer  plies.'  So  where  the  master  did  not 
pursue  the  channel  which  he  was  requested  and  had 
tacitly  consented  to  tskke,  and  because  he  had  given,  on 
entering  the  channel,  confused  and  contradictory  orders, 
which  led  to  the  accident.^  They  are  liable  upon  proof  of 
negligence  in  performing  the  eiu^gement  made  for  mov- 
ing the  toW|  and  not  otherwise^ 

1  The  Galebr4  Ben.  15;  The  Blanche  Tsae,  Ibid.  188;  The  M.  A.  Len- 
tiox.  Ibid.  190:  The  George  FarreU,  Ibid.  816;  The  Deer,  Ibid.  SOS;  The 
Cambridge,  Ibid.  366.   See  Collision. 

2  Dattono.  TheEzpre8S,3GlUL462. 

3  TheLad7Flke,21WalLl. 

4  Dnttonv.  The  Express,  8  GUiC.  463. 

5  The  Neaffie,  1  Abb.  TT.  S.  465;  The  Angelina  Coming,  1  Ben.  IW. 

§  339.  Liability  of  tug  for  injury  to  tow.— The  tug 
wm  be  liable  for  damages  occasioned  by  taking  the  tow 
round  a  dangerous  point  with  a  very  lon^  hawser.  ^  The 
tug  might  be  held  liable  upon  the  admissions  of  her  mas- 
ter, coupled  with  the  transaction  between  him  and  the 
owner  of  the  tow.2  Where  charterers  were  to  pay  for  the 
towage,  and  elnployed  the  tug»  whose  boiler  exploded  and 
injured  and  sunk  the  vessel,  the  chartereia  were  no  more 
than  agents  of  the  owners,  and  were  not  liable  for  the  loss 
of  the  vesseLB  Where  damage  was  caused  by  the  break- 
ing of  the  tug's  rudder-chain  from  a  defect  which  ought 
tonave  been  Known,  the  tug  was  held  liable.*  Where  the 
peril,  which  resulted  in  the  loss  of  the  tow,  had  already 
been  incurred  by  the  negligence  of  the  tug,  the  tug  will 
be  liable,  even  u  the  tow  might  ha^e  avoided  the  dam- 
age, had  her  anchor  been  larger  and  the  chain  stronger;  ^ 
the  tug  will  be  liable,  notwithstanding  the  tow  was  rotten, 
unless  the  condition  of  the  ship  was  tne  sole  cause  of  the 
injury,  0  and  that  a  sound  boat  would  not  have  sustained 
any  damage  from  the  collisibnis  no  defense.  ^  The  tug, 
using  ordinary  care,  is  not  liable  for  damage  cddaed  by  a 
sudden  and  unexplained  sheering  of  the  tow  to  the  risht 
or  left.  8  Where  the  accident  to  the  tow  was  oeeasiooied  oy 
a  sudden  guSt  of  trind,  the  tog  is  not  liable.^    Wkere  the 
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tow  -was  smik  in  conseqaence  of  the  parting  of  the  hawser, 
the  tug  was  held  liable  for  the  damage.  ^^ 

1  The  Cayuga,  16  WalL  177. 

2  The  U.  8.  Orant,  7  Ben.  S37. 

3  Jackson  v.Easton,  7  Ben.  191. 

4  The  H.  M.  Caleb,  10  Blatchf.  468;  6  Ben.  169;  McKtailay  ••  Uoxtigh, 
21  How.  343. 

6  The  Merrbnac£2  Sawy.  667: 14  WalL  UO;  Union 8.  B.  Oo.  v.  K.  T. 
8.  A  y.  8. 8.  Co.  24  How.  367 ;  The  Webb,  14  WaU.  406. 

6  The  Workman,  1  Low.  604. 

7  The  Sam  Gaty,  6  Blss.  190:  The  Deer,  4  Ben,  367:  8.  C.  4  Amer.  L. 
T.  142;  The  John  Adams,  1  Cliff.  415;  The  Granite  State,  8  WalL  310; 
Imnan  v.  Fonk,  7  B.  Mon.  538. 

8  The  Stranger,  1  Brown  Adm.  285:  4  Amer.  L.  T.  13  Iht.  Ser.  Bee. 
150;  The  Angelina  Coming,  1  Ben.  109L 

9  The  Lady  Pike,  3  Blss.  113. 

10  The  Francis  King,  7  Ben.  11 ;  The  Sweepstakes,  1  Brown  Adm.  514 ; 
The  Qoickstep,  4  Ben.  173. 

§  340.  Negllgenoe.— The  liability  of  the  tug  to  the 
tow  for  injuries  applies  exclnsively  to  injuries  resulting 
from  the  -violation  or  neglect  of  some  dut v  devolying  upon 
that  class  of  employment.  ^  The  duty  ot  a  tug  not  to  in- 
jure the  tow  does  not  arise  ont  of  the  towage  contract,  but 
is  imposed  by  law,  and  she  is  liable  in  admiralty  for  neg- 
ligent navigation  in  causing  the  tow  to  strike  against  a 
pier  by  which  she  was  sunk.^  The  tug  is  liable  tor  dam- 
ages, whether  towing  imder  a  contract  or  not,^  for  negli- 
gent nayigation>  It  is  negligence  in  the  pilot  of  a  tu^  not 
to  have  a  lookout;  ^  so,  towing  a  vessel  on  fire  with  a 
hempen  hawser  is  negligence.^  Where  the  presence  of  a 
sunken  pier  was  known,  it  was  negligence  to  tow  the  barge 
to  a  bulkhead  near  it.^  The  running  of  a  barge  upon  a 
pier  is  conclusive  evidence  of  negligeuce  in  the  absence  of 
any  proof  of  a  via  majcyrfi  Where  the  water  to  be  crossed 
was  not  an  ordinary  one,  and  the  peculiar  difficulties  and 
dangers  of  the  voyage  were  well  knowu  to  the  master  of 
the  tog,  and  unknown  to  the  master  of  the  tow,  there  was 
a  want  of  ordinary  skill  and  diligence  in  starting  on  the 
last  of  the  ebb  tide  to  encounter  the  flood  tide,  which 
always  made  a  rough  and  dangerous  sea.^  Where  a  tug 
took  a  canal-boat  to  tow  her  through  a  dangerous  channel, 
and  there  was  soft  ice  which  crowded  off  the  head  of  the 
tow,  and  she  was  run  upon  a  rock  and  sunk,  it  was  negli- 
gence in  the  tug  to  proceed,  as  she  should  have  waited  till 
the  field  of  ice  had  passed.  ^^  So  long  as  the  tow  was  kept 
at  a  safe  distance  from  the  shore,  and  from  all  known  oV> 
jects,  it  is  not  negligence  in  case  of  disaster  from  an 
unknown  peril.ii    A  loss  occasioned  by  striking  on  an 


347  TOWACEB.  §  341 

unknown  rock  should  be  borne  by  the  vessel  sustaining 
the  injury.^  Where  the  tow  struck  the  shore^ice  and  sank, 
the  master  having  known  in  advance  of  the  danger,  and 
the  tug  having  refused  to  take  pay  or  be  responsible  for 
damage,  it  was  not  negligence  in  the  tug  to  undertake  the 
service.  13  The  burden  or  proof  is  on  the  tow  to  show  neg- 
ligence, when  the  obstruction  to  the  navigation  was  un- 
known.^^  Bo,  where  all  care  was  taken  to  avoid  obstruc- 
tions, the  burden  of  proof  of  negligence  is  on  the  tow.^ 
Where  no  negligence  is  shown  in  the  tug  she  is  not  liable,  ^> 
but  if  the  tuff  7s  navigated  so  unskilfully  that  the  tow  is 
in  danger  of  sinking  another  vessel,  and  to  prevent  injnrv 
that  vessel  puts  out  a  fender  by  which  the  tow  is  injured, 
the  tug  is  liable  for  the  damage.  ^7  Where  a  tow  was  sunk 
by  a  collision,  without  any  fault  on  the  part  of  the  tug,  it 
is  not  the  duty  of  the  tug  to  place  a  light  over  the  vmaLM 

1  The  stranger,  1  Brown  Adm.  286;  The  Quickstep,  9  WalL  66S. 

2  The  Brooklyn,  2  Ben.  M7;  Philadelphia  Ac  S.  B.  CJo. «.  Derl^,  14 
How.  468. 

5  The  Deer,  4  Ben.  8M;  8. 0. 4  Am.  L.  T.  142;  Phflaflelphla  Ae.  B.  B. 
Co.  V.  Derby,  14  How.  468;  The  Syiacose,  6  BlatchL  2. 

4  The  U.S.  Grant,  7  Ben.  8S7. 

6  The  Niagara,  6  Ben.  469. 

6  The  Claritaand  cnara,5  Ben.  875;  28  WalL  1. 

7  The  Deer,  4  Ben.  805;  8. 0.4  Am.  L.T.  142. 

8  The  Deer,  4  Ben.  835;  8.  C.  4  Am.  L.  T.  142. 

9  The  Merrimac,  2  Sawv.  694 :  The  Deer,  4  Ben. 868;  The  Oaleb.4  Ben. 
15:  The  Blanche  Paffe,4  Ben.  188;  The  M.  A. Lennox, 4  Ben.  UOi  The 
OuTe  Baker,  4  BenTl?! 

10  ThdU.  8.  Grant,  7  Ben.  837. 

11  The  Angelina  Coming,  1  Ben.  112. 

12  The  Angelina  Coming,  1  Ben.  112. 
18  The  Alfred  and  Edwin,  7  Ben.  187. 

14  The  America,  6  Ben.  122. 

15  The  America,  6  Ben.  122. 

16  The  Alfred  and  Edwin,  7  Ben.  187.  And  aee  The  SIi6liaiik,7  Ben. 
189. 

17  The  New  Philadelphia,  1  Black,  62. 

18  The  Swan,  11  Blatchf  .  285. 

§  341.  Instances.— Where  a  steamer  undertook  to 
tow  a  barge,  and  in  doing  so  ran  the  barge  on  a  sunken 
pier,  and  she  was  sunk,  and  the  master  of  the  tug  was 
aware  of  the  existence  of  the  sunken  pier,  the  tug  was 
liable  for  the  loss  of  the  barge ;^  so,  where  the  tow  struck 
against  a  wharf.^  Where  the  tow  sprung  a  leak  while 
being  towed,  and  was  afterward  oast  off  oy  the  tuff  in 
such  a  way  that  she  failed  to  reaoh  a  dock,  and  drifted  off 


into  dmp  v^ttir  aod  Mnk.  tbe  tog  will  be  UMa  for  tbe 
total  of  all  the  cargo  oniiijiired  \yy  tho  leak.^   A  ateamer 
towing  loaded  1)arge8,  attemptinff  to  run  bridge  piers  in 
tempestaood  weather,  will  be  liable  for  loss  or  damage  by 
reason  of  a  sodden  gost  of  wind  driving  the  tow  against 
the  pier,  by  which  she  was  destroyed.^   A  steamer  imder- 
takmg  to  tow  a  ship,  and  having  a  well-known  and  straight 
course  to  pursue,  suffered  the  snip  to  run  aground ;  she  was 
held  liable,  especially  as  there  was  evidence  that  her  com- 
passes were  untrue,  notwithstanding  there  were  variable 
currents  and  a  thick  f  og.^    Where  the  tug  towed  the  ves- 
sel through  an  evidently  unsafe  place,  it  is  liable  for  all 
risks  of  towage,  including  damage  from  ice,  where  the 
tiuF  accepted  employment  from  an  unauthorized  agent.* 
Where  a  tug  liable  for  sinking  a  canal  boat,  which  she 
was  towjng,  was  released  from  her  liability  by  consignees 
of  the  cargo,  it  will  not  operate  to  release  the  master  of  the 
canal  boat  from  a  decree  for  costs  of  raising  the  cargo  and 
other  damages.  7    Where  a  tug-boat  voluntarily  went  to 
rescue  a  ferry4K)at  which  was  on  fire,  and  took  her  in  tow, 
but  by  negligent  and  unskillful  management  suffered  ][ier 
to  come  into  collision  with  a  third  vessel,  which  was  in- 
jured in  consequence,  the  owners  of  the  burning  fer^T- 
boat  were  not  liable.^    Damage  sustained  by  toe  tow 
does  not  ordinarily  raise  a  presumption  that  the  tug  has 
been  in  fault.^    Where  a  party  hired  a  canal  boat,  M^ee- 
ing  io  pay  for  the  towage,  he  is  merely  the  agent  of  the 
owner,  ainl  not  liable  for  damase  caused  by  the  explosion 
of  the  boiler  of  the  tug.i<*    Where  injury  was  caused  by 
the  negligence  of  the  tug,  the  tow  is  not  liable, ^^  but  if  a 
collision  occur  between  a  steam  tug  and  her  tow,  owing  to 
the  fault  of  the  tow,  she  is  liable.^    If  the  orders  of  the 
pilot  were  obeyed  the  owners  of  the  tow  would  not  be 
responsible,  but  if  not  obeyed.  t]^ey  would  be.^ 

1  Connie  «.  The  Deer,  4  Ben.  392:  8. 0. 4  4jiior.  L.  T.  M2;  QNae  bs. 

2  The  Workman,  1  Low.  fi04. 

8   TheJ.L.Ha8broack,6Ben.S32. 

4  Home  Ins.  Go.  v.  The  Mollie  Mohlsr.  4  iJDSr*  Li  T.14f  t  JL  GLU 
VaU.230;  The  Lady  Pike,  2  Bias.  118.         » •  «iw».  «i  #  w^if  i  ^  ^.4 

5  Theiare^l>,U1l7«tt.^ 

6  TiheJfiiieBA.Wrtgfat,4jBeD.S^ 

7  ISbe  ^InnomUag,  7  Beg^.  490. 

8  XheGaarit»«s4C]aca,23Wa)l,U. 

9  Vhe1ir«»>l>,l#Wa^40^    , 

10  4sckMii9.8a4wa,7  99n.i91. 
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12  Tbe  Julia,  Loflh.  224. 

13  The  Duke  of  Sussex,  1  W.  Bob.  270;  The  Olpsey  King.  3  W.  Boh. 
537;  The  Christina,  8  W.  Bob.  27;  The  Eingston-by-Sea,  Id.  U2;  The 
Ticomderoga,  Swabey,  215;  The  Unity,  Id.  102;  The  Gleadon.  Lush.  158. 

§  342.  Measure  of  liability.— >Th6  damages  in  case 
of  mjury  to  a  vessel  are,  that  resulting  from  want  of  ordi- 
nary skill  and  diligence  in  the  management  of  the  tow, 
and  for  subsequent  damages  naturally  resulting;  ^  by  run- 
ning her  agamst  a  wharf,  and  the  natural  ana  necessary 
consequences  of  the  collision  to  the  vessel  in  her  actual 
state  of  repairs; 3  in  case  of  grounding,  the  expense  of 

Srotest  before  unloading  may  oe  allowed  as  part  of  the 
amages,  although  it  turned  out  that  the  protest  was  un- 
necessary ;>  loss  from  inability  to  use  the  injured  vessel 
deemed  a  part  of  the  damages.^  Where  the  tow  began  to 
leak  on  the  voyage,  and  was  cast  off  in  order  to  go  to  a 
dock,  which  she  tailed  to  reach  and  sank,  the  damages 
resulting  from  the  actual  sinking  must  be  apportioned 
between  the  owners  of  the  cargo  and  the  owners  of  the 
tug,  and  such  damages  over  anaabove  the  damage  it  had 
sustained  at  the  time  it  was  cast  off  must  be  apportioned 
between  the  owners  of  the  tug  and  of  the  tow.'^ 

1  The  Stranger,  1  Brown  Adm.  281.  And  see  The  Clematis,  Ibid. 
432;  The  Mosher,  4  Biss.  274. 

2  The  Workman,  1  Low.  604. 

3  The  Uichael  Oroh,  1  Brown  Adm.  419. 

4  The  M.  M.  Caleb,  10  Blachf.  468;  5  Ben.  163. 

5  The  J.  L.  Hasbronck,  5  Ben.  244;  6  Ibid.  272:  The  Atlas,  4  Ben.  27; 
The  MUan,  Lush.  888;  Hay  v,  LeNeve,  2  Shaw,  895. 

Dbstt  S.  &  A.— 80« 
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CHAPTER  XVI, 

PniOTAGR 

343.  Statute  regnlatlons. 

344.  License  to  pilots. 

345.  Duties  of  pilots. 

I  34A.  Authority  of  pilots. 

847.  Liability  for  negligence. 

348.  Gompeusatlon  of  pilots. 
S  348.  Half  pilotage. 

§  343.  Statute  regulations.— The  power  of  Congress 
to  regulate  pilotage  is  paramoant,i  and  any  State  laws  are 
immediately  abrogated,  when  an  act  is  passed  by  Congress 
which  conflicts  therewith;  '•<  but,  in  the  absence  of  congres- 
sional legislation,  or  under  permission  of  Congress,  State 
laws  are  Talid,^  and  are  to  be  liberally  construed.'*  Dy  the 
Act  of  February  27th.  18(i7,  a  sea-eoi^g  vessel,  subject  to 
the  navigation  laws  oi  the  United  States  when  navigating 
any  of  the  waters  thereof,  is  required  tp  be  in  charee  of  a 
pilot,  licensed  by  the  inspectors  of  a  steam  vessel.*  The 
legislature  of  a  country  may  oblige  foreign  ships,  inward 
bound,  to  take  a  pilot  at  a  convenient  station  bevond 
three  miles  from  the  shore.^  The  Pilot  Act  of  New  York 
renders  the  employment  of  a  licensed  pilot  obligatory 
upon  vessels  embraced  in  the  act.^  Vessels, 'whether 
coming  in  or  going  out  of  a  harbor,  are  not,  hy  the  laws  of 
Massachusetts,  positively  bound  to  employ  a  pilot.  >  Under 
the  Pennsylvania  act,  which  ''obliges"  vessels  sailing  to 
or  from  the  port  of  Philadelphia  to  receive  a  pilot,  under 
penalty  and  forfeiture  of  half  pilotage,  the  taking  of  a 

Eilot  is  optional.^    The  limits  of  the  pilot  ground  are  not 
xed  by  any  rule  of  law,  but  depend  upon  usage  or  cus- 
tom which  varies  according  to  circumstances.^^ 

1  The  Panama,  Deady,  27.  And  see  ante,  S  2. 

2  The  Panama,  Deady,  27. 

3  Ex  parte,  McNeil,  13  WaU.  241.  See  mtU,  S  2,  and  see  Bev.  Stats, 
sees.  4235, 4236. 

4  Smlthv.  Swlft,8Met.  332. 

5  The  Georges.  Wright,  Deady,  flBl. 

6  The  Annapolis,  Lush.  298. 

7  The  China,  7  Wall.  63. 

•  Gamp  V.  The  MaroeUus,  1 GIUL  48L 
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0  Smith «.  The  Creole,  3  WalL  Jr.  485;  Camp  v,  Mareellns,  1  CUfl. 
492;  Hunt  V.  Carlisle,  1  Gray,  237;  Martin  v.  Hilton.  9  Met.  371;  Nicker, 
son  9.  Mason,  13  Wend.  64;  Beclcwith  v.  Baldwin,  l2  Ala.  720;  Hunt  v. 
Mickey,  12  Met.  346;  Commonwealth  v.  Ricketson,  6  Met.  412. 

10  Hope  9.  The  Dido,  2  Paine,  243;  Lea  v.  Alexander,  Ibid.  466. 

§  344.  Idoense  of  pilots.  —  The  license  under  the 
State  laws  is  to  be  signed  by  all  the  commissioners,  or 
proof  must  be  given  tnat  all  were  present  ^  Under  the 
Oregon  Pilot  Act,  a  license  signed  by  two  of  the  three 
commissioners  is  not  a  valid  instrument,  unless  it  appears 
on  the  minutes  of  the  board  that  the  matter  was  acted  on 
at  a  full  meeting  of  the  commissioners.^  A  pilot  act  pro* 
Tiding  that  the  commissioners  **  may  appoint  a  secretary," 
and  prescribing  his  duties,  is  mandatory;  and  parol  evi« 
dence  to  prove  the  meeting  and  action  of  such  com- 
missioners  is  not  admissible,  when  the  act  requires  a 
record  of  the  same  to  be  made  by  the  secretary.*  A 
pilot's  warrant  as  between  third  parties  is  conclusive 
evidence  of  proper  appointment,  and  the  possession  and 
exhibition  of  it  authorizes  the  master  to  treat  the  holder 
«8  a  pilot.  *  The  exhibition  of  the  warrant  to  the  master  is 
a  necessary  part  of  the  tender  of  services  under  an  act 
which  provides  that  the  pilot  "  shall  first  show  the  master 
his  warrant."  &  The  pilot  should  have  with  him  the  evi< 
dence  of  his  authority  .^ 

1  Wass  9.  The  California,  13  Int.  Bev.  Bee.  166. 

2  Wass  V.  The  Califomla,  13  Int.  Her.  Beo.  166. 

3  The  Calif  omia,  1  Sawy.  666. 

4  The  Panama,  Deady,  27. 

5  The  Eldridge,  Deady,  176. 

6  Hammond «.  Blake,  10  Bam.  A  C.  424;  Commonwealth  v.  Blcke^ 
8on»6Met.426. 

§  345.  Duties  of  pilots.— Pilotage  is  a  maritime  serv- 
ice, though  the  pilot  may  live  on  shore;  each  act  of  pilot- 
age is  a  maritime  service.^  It  is  the  duty  of  a  pilot  to 
give  all  aid  possible  to  a  vessel  in  distress,  and  if  they 
neglect  to  do  so  they  forfeit  their  places.^  If  a  pilot  re- 
fuses to  board  a  vessel,  he  is  liable  civilly  and  criminally .& 
A  constant  and  famiUar  acquaintance  with  the  towns, 
banks,  trees,  etc.,  and  the  relation  of  the  channel  to  them, 
and  of  the  snags,  sand  bars,  sunken  barges,  and  other 
dangers  of  the  river,  as  they  may  arise,  is  essential  to  the 
character  of  a  pilot  on  the  navigable  waters  of  the  inte- 
rior.^ It  is  the  duty  of  the  pilot  to  select  the  time  and 
place  of  coming  to  anchor,^  and  to  superintend  the  moor* 
ing  of  the  vessel,^  and  to  take  the  measure  in  getting  un« 
der  way.' 
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1  The  MftT  Queen,  1  Spranie,  889;  Hobart  v.  Drogaa,  10  Pet.  106: 
9be  Alaska,  8  Ben.  8Se;  Tbe  ]EM>bert  J.  Meroer,  1  Spiagiit*  294. 

2  The  Wave  v.  Hyer,  2  Paine,  IfiO;  CaUagan  v.  fliallett,  1  Calnes,  lOSb 

3  Commissioners  of  Pilotage  c.  Low,  B.  M.  Charl.  298. 

4  Atlee  V.  Packet  Co.  21  Wall.  389. 

5  The  Geone^  W.  Rob.  386;  The  Agricola,  2  W.  Bob.  10;  The  Mto- 
sachnsetts,  1 W.  Bob.  371. 

6  The  Oipsey  King,  2  W.  Bob.  637.  But  see  Griswold  v.  Sharpe,  2 
CaL17. 

7  The  Peerless,  Lush.  80. 

§  346.  Anthority  of  pilots.— A  pilot  in  charge  of  a 
vessel  is  an  officer  within  the  act  relative  to  endeavors  to 
create  a  revolt,  and  the  penalty  attaches  for  refusal  to 
obey  his  orders.  ^  While  on  board,  in  the  absence  of  the 
master,  he  has  exclusive  control  of  the  navigation  of  the 
vessel;  but  if  the  master  is  present,  his  authority  is  not 
so  far  superseded  by  the  pilot's  power  that  he  cannot  in- 
terfere in  case  of  gross  ignorance,  or  palpable  and  danger- 
ous mistake.^  But  the  master  may  interpose  his  authority 
for  the  preservation  of  property  in  case  of  inconipetency 
of  the  pilot.8  A  pilot  is  for  man^  purposes  considered  a 
mariner  or  seaman.^  The  authority  of  a  licensed  pilot  in 
securing  a  vessel  in  her  berth  is  not  paramount  to  that  of 
her  master;  the  acts  of  the  pilot  are  regarded  as  done  un- 
der direction  and  with  the  approval  of  the  master.^  He 
is  master  for  the  time  being,  and  as  there  is  a  direct  priv- 
ity between  him  and  the  ship,  the  latter  is  liable  in  admi- 
ralty for  damages  caused  by  his  acts.^  He  is  answerable 
for  the  safety  of  the  vessel,  aod  in  case  of  damage  or  loss 
will  be  released  from  liability  only  by  showing  that  the 
causes  producing  it  were  beyond  his  control,  arising  from 
the  act  of  God,  or  a  vis  mc^or  of  the  elements.' 

1  n.  S.  V.  Lynch,  2  N.  T.  Leg.  Obs.  51 ;  U.  S.  v.  Forbes,  Crabbe,  661. 

2  Camp  V.  The  Marcellus,  1  Cliff.  482;  The  China,  7  WalL  63;  Snell  v. 
Bich,  1  Johns.  305. 

3  The  Doke  of  Manchester,  2  W.  Bob.  470:  Shersby  v.  Hibbert,  6 
Moore  P.  C.  90:  The  Christiana,  7  Notes  of  G.  2:  Hammond  o.  Bodd,  7 
Moore  P.  C.  160;  The  Joseph  Harvey,  1 C.  Bob.  257. 

4  Hobart  v.  Drogan,  10  Pet.  108;  The  Anne,  1  Mason,  506;  Boss  v. 
Walker,  2  Wils.  264. 

5  The  Lotty,  Olcott,  329;  U.  S.  v.  Forbes,  Crabbe,  668;  XT.  6.  v. 
Lynch,  8  N.  Y.  Leg.  Obs.  61. 

6  Smith  V.  The  Creole,  2  Wall.  Jr.  485.   See  CoLUSioir. 

7  The  Washington  v.  The  Saluda,  3  Law  Int.  A  Bey.  249. 

§  347.  Liability  for  negligence.— The  pilot  is  con- 
sidered as  the  master  pro  hac  viccj  and  is  answerable  for 
any  loss  or  injury  sustained  In  the  navigation  of  the  ves- 
sel while  under  his  charge.^  AYhere,  by  the  State  statute, 
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the  taking  of  a  pilot  is  not  compulsory,  and. only  a  for* 
feiture  or  penalty  for  the  negligence  is  impeded,  the 
vessel  will  oe  liable  for  damage  caused  bv  neglieeqce  of 
the  pilot  employed;  3  but  it  is  otherwise  if  the  taking  of 
the  pilot  is  compulsory.^  Where  the  taking  of  the  pilot  is 
compulsory,  but  tlie  statute  contains  no  clause  exempting 
the  vessel  from  liability,  the  vessel  will  be  liable  for  the 
pilot's  mismanagement.^  A  river  ])ilot  is  liable  for  dam- 
age caused  by  his  want  of  information,  as  well  as  for  his 
negligence.^  A  pilot  was  held  in  fault  for  hugging  the 
shore  on  a  dark  night,  where  he  knew  a  mill  and  boom  of  a 
riparian  proprietor  were.^  Pilot  boats,  equally  with  other 
vessels,  are  guilty  of  culpable  negligence  in  sailing  in  the 
night  time  without  a  competent  lookout,  properly  sta- 
tioned. 7  Where  a  pilot  had  not  made  a  trip  over  that  part 
of  the  river  for  fifteen  months  previous  to  the  one  which 
he  was  now  making,  and  from  ignorance  of  its  existence 
ran  his  vessel  against  a  pier  built  in  the  river  since  he  had 
last  navigated  it,  he  was  held  in  fault  for  want  of  knowl- 
edge.B 

1  -  Camp  Vi  The  MarceUm,  1  Cliff.  493;  Tates  v.  Brown,  8  Pick.  23; 
Haggett  V.  Montgomery,  5  Bos.  A  P.  466;  Herldla  v.  Ayres,  12  Pick.  334; 
Attomej-Qeneral  v.  Case,  2  Price,  302;  Slade  v.  State,  2  Garter,  33. 

2  Smith  V.  The  Creole,  2  Wall.  Jr.  614;  Bowcher  v.  Noldstrom,  1 
Taont.  568;  The  Merrlmac,  14  WaU.  203;  Martin  v.  Hilton,  9  Met.  371: 
Huntv.  Carlisle,  1  Gray,  237;  The  China,  7  WaU.  62;  Attomey-Oeneral 
r.  Case,  3  Price,  302;  The  Carolus,  2  Curt.  69. 

3  The  China,  7  WalL  62;  Carruthers  v.  Sydebothwi,  4  Maule  A  S.  77; 
The  Maria,  1  W.  Bob.  95:  Smith  v.  The  Creole,  2  WalL  Jr.  617;  The 
Carolus,  2  Curt  69;  The  Neptune  Second,  1  Dods.  467. 

4  The  China,  7  WalL  59;  The  Maria,  1 W.  Bob.  96.   And  see  CoLLia- 

lOK. 

6  Atlee  9.  Packet  Co.  21  Wall.  389.   See  on/e,  S  337. 

6  At^eev.  Packet  Co.  21  WalL  389. 

7  The  Blossom,  Olcott,  188. 

8  Atlee  V.  The  Packet  Co.  21  Wall.  389. 

ft  348.  Compensation  of  pllots.~The  pilot  laws  of 
tate  have  effect  beyond  the  boundaries  of  a  State  to  fix 
the  compensation  of  pilots.  ^  Where  a  pilot  boarded  a 
ship  some  thirty  miles  from  Barnegat,  but  did  not  render 
his  services  until  Sandy  Hook  hove  in  sight,  he  was  enti- 
tled only  to  in-shore  pilotage.'^  A  Boston  pilot  is  not  en> 
titled  to  full  fees  upon  a  tender  of  services  to  a  vessel 
which  crosses  the  harbor  of  Boston,  on  her  way  to  s, 
neighboring  port  to  which  she  is  bound.^  There  is  no  set- 
tled rule  which  precludes  a  master  from  recovering,  for 
services  rendered  in  the  capacity  of  a  pilot,^  nor  does  it 
impair  the  lien  of  a  pilot  for  wages  that,  when  the  vessel 
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was  in  port,  the  pilot  was  recognized  and  officiated  as 
master.^  Pilotage  is  a  necessary  expense  on  a  voyage, 
and  if  the  master  pays  it  he  represents  the  claimants,  and 
the  lien  continues  on  the  money  produced  by  a  sale  of  the 
vessel.  <^  To  give  a  lien,  the  contract  must  be  made  by 
some  person  in  the  employment  of  the  owner  duly  au- 
thorized to  make  the  contract.  7  In  order  to  charge  a  per- 
son with  liability  as  agent  under  the  Hew  York  pilotage 
law,  it  is  necessary  to  show  that  he  had  some  connectioa 
with  the  vessel.^  United  States  courts  have  concurrent 
jurisdiction  with  State  courts  over  actions  for  pilots' 
wages.^  Pilotage  services  are  not  so  exclusively  of  a 
maritime  character  that  common-law  courts  do  not  take 
cognizance  of  suits  for  such  services,  even  when  per- 
formed on  the  high  seas.i<> 

1  The  Nevada,  7  Ben.  386;  Cisco  v.  Roberts,  38  N.  Y.  292. 

2  The  Alaska,  3  Ben.  391. 

3  Nash  V.  The  Thebes,  12  Hunt's  Mer.  Mag.  82. 

4  Blssellv.  Mepham,  1  Woolw.225. 

5  Logan  V.  The  ^ollan,  1  Bond,  267. 

6  Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  227;  The  Anne,  1  Mason, 
M8. 

7  Leitch  V.  The  George  Law,  6  Amer.  Law  Beg.  368;  The  Bobert  J. 
Mercer,  1  Sprague,  284.   See  Salvaob. 

8  Mason  v.  Ingraham,  5  Ben.  81. 

9  Hobart  V.  DrcM^an,  10  Pet.  108;  The  Anne,  1  Mason,  608:  Dexter  v. 
The  Richmond,  4  Law  Rep.  20:  The  Wave,  Blatchf .  &  H.  235;  The  Nel- 
son, 1  Hagg.  Adm.  I(i9;  'ihe  Joseph  Harvey,  1  O.  Rob.  257.  But  see 
Gibbons  v.  Ogden,  9  Wheat.  207 ;  The  Wave  v.  Hyer,  2  Paine,  13L 

10  The  Wave  v.  Hver,  2  Paine,  143;  Gallagan  v.  HaUett,  1  Gaines,  IM; 
Shepherd  «.  Mitchell,  10  Johns.  112. 

§  349.  Half  pilotage.— The  master  may  decline  the 
services  of  the  pilot,  but  in  that  event  he  most  pay  the 
legal  fees.i  A  vessel  that  is  within  pilotage  eround,  but 
disabled  so  that  she  cannot  get  into  port  without  steam, 
is  bound  to  accept  the  offer  of  a  ijilot,  or  pay  his  fee.^    A 

Eilot  who  first  offers  his  services,  if  rejected,  is  entitled  to 
is  fee.'  Hailing  a  vessel,  when  the  hail  is  heard  on 
board,  or  might  have  been  heard  if  the  officers  and  crew 
had  been  on  duty,  is  "a  valid  offer  of  his  services."* 
When  the  State  statute  gives  half  pilotaee  as  a  compensa- 
tion for  tender  and  refusal  of  services,  it  Is  a  lien  upon  the 
vessel  enforceable  in  admiralty.^  Under  the  laws  of  New 
York,  when  a  vessel  in  the  port  of  New  York  has  entered 
upon  a  voyage  which  will  carry  her  through  Hell  Gate, 
she  is  bound  to  employ  the  first  pilot  who  tenders  his  8er« 
vices,  or,  in  case  of  reiusal  to  pay  half  pUotage,  although 
the  voyage  through  Hell  Gate^is  not  completed.^   The  act 
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is  applicable  to  vessels  bound  to  New  York,  to  whom  the 
tender  of  service  was  made  as  far  east  as  Sand's  Point. 7 
A  vessel  bound  to  New  York,  refusing  to  take  a  pilot  and 
pay  off-shore  pilota&^e,  is  not  excused  by  the  fact  of  taking 
on  another  pilot  and  pay  ing  in-shore  pilotage.  ^  The  repeu 
of  an  act  will  not  defeat  the  right  to  naif  pilotage  allowed 
by  a  prior  act  when  the  right  oecame  vested.^  The  half 
pilotage  provided  for  in  toe  State  statutes,  on  refusal  of 
the  master  to  accept  services  when  tendered,  is  enforcea- 
ble in  admiralty.  i<^  The  law  does  not  impose  a  penalty, 
but  implies  a  debt,  which  may  be  recovered  by  an  action 
of  contract. ^1  If  a  ship  neglects  to  take  a  pilot  that  offers 
the  owners  will  be  answerable  in  damages  to  shippers  or 
others  for  any  loss  which  may  happen  by  reason  of  such 
neglect  or  refusal.^^  By  the  Massachusetts  statute,  pilotd 
are  entitled  to  fees  though  their  services  are  refused,  bat 
the  tender  and  refusal  creates  only  a  personal  liability .u 

1  Camp  V,  The  Marcellus,  1  Cliff.  492;  Hnnt  v.  Carlisle,  1  Gray,  287  { 
.  Hartln  v.  Hilton,  9  Met.  371 :  Nickerson  r.  Mason,  13  Wend.  64:  Com* 

monwealth  v.  Rlcketson,  5  Met.  412;  Beckwith  v.  Baldwin,  13  Ala.  720; 
Smith  V.  Swift,  8  Met.  329. 

2  Flanders  r.  Tripp,  2  Low.  16. 

3  Flanders  v.  Tripp,  2  Low.  16;  Commonwealth  «.  Blcketson,  A  Heti 
412;  The  America,  2  Am.  Law  Rev.  458;  £x  parte  McNiel,  13  WaU.  2a6t 

4  Commonwealth  v.BlcketBon,  5  Met.  412.  ButseePeakev.CaRliuh 
ton,  2  Brod.  &  B.  399. 

5  The  California,  1  Sawy.  468,  distinguishing  The  Wave,  2  Paine,  131 1 
S.  C.  Blatchf.  A  H.  235;  The  B.  J.  Mercer,  ISpragae,  284;  The  FaoiflOi 
1  Blatch.  569;  The  America,  2  Am.  Law  Be  v.  458. 

6  Bell  9.  The  Traveler,  16  Int.  Bev.  Bee.  198;  6  Ben.  280. 

7  Horton  V.  Smith,  6  Ben.  264. 

8  The  Nevada,  7  Ben.  386;  Cisco  v.  Boberts,  36  N.  Y.  292. 

9  Steamship  Co.  V.  Jollffe,  2  WalL  450. 

10  Horton  v.  Smith.  6  Ben.  264;  The  Traveller, 6  Ben.  280;  Peterson  9. 
Walsh,  1  Daly,  185;  The  California.  1  Sawv.  467;  The  George  S.  Wright. 
Deady,  591:  Benton  v.  McNeil,  6  Ben.  70;  Steamship  Co.  v.  JolUie,  f 
WaU.  450;  jBx  parte  McNiel,  13  Wall.  242;  The  America,  1  Low.  177; 
Winslow V. Prince, 6  Gush.  868 :  CommonweiUth  v.  Blcketson,  6  Met.  412: 
The  Alaska,  3  Ben.  391;  The  Marcellus,  1  Cliff.  493;  Hunt  v.  Carlisle,  I 
Gray, 237;  The  Bobert  J.  Mercer,  1  Spragae,  284;  The  George  Law,! 
Am.  Law  Beg.  868. 

11  The  America,  1  Low.  177;  Hmit «.  Carlisle,  1  Gray,  2S7:  Common* 
wealth  V.  Blcketson,  5  Met.  412;  Hunt  v.  Mickey,  12  Met  846;  Winslow 
«.  Prince,  6  Cosh.  368. 

12  McMillan  v.  Union  Ins.  Co.  1  Bice, 248;  Keeler  v.  Fireman's  Ins.  OOb 
8Hill,250. 

IS  The  Robert  J.  Mercer,!  Spragae,  284. 
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OHAPTEE  XVII. 


ino.  Oenerally. 
151.  Bighta,  dntles,  and  obllgatioiiB. 
S82.  Compensation. 

§  350.  Generally.— Wharves  are  structures  made  to 
facilitate  and  aid  navigation,  and  are  generally  regulated 
by  city  or  town  ordinances.  1  A  city  being  in  j^ossession 
of  a  wharf,  and  exercising  an  exclusive  supervision  over 
it»  and  receiving  tolls  for  its  use,  is  bound  to  keep  it  in 
cepair.^  The  city  is  held  to  the  utmost  care  of  the  wharf, 
and  the  owners  of  the  vessel  only  to  that  common  prudenoe 
which  would  keep  them  clear  of  a  manifest  peril.*  City 
ordinances  concerning  vessels  may  be  read  in  evidence, 
but  they  are  binding  only  as  police  regulations.^  Accord- 
ing to  the  custom  of  the  port  in  Philadelphia,  a  vessel 
which  has  legally  occupied  an  outer  berth  has  the  right  to 
claim  the  next  inner  berth  covered  by  her  on  its  becom- 
ing vacant.^  Where  a  vessel  hauled  mto  the  dock  in  the 
harbor  of  Gharlestown  on  a  Sunday,  notwithstanding  the 
law  of  the  State  prohibiting  work  on  that  day,  damages 
for  injuries  caused  by  a  defect  in  the  dock  may  be  recov- 
ered, whether  they  were  caused  on  Sunday  or  another 
day.®  Every  vessel  has  a  license  to  use  for  her  safety  or 
convenience  any  public  wharf  on  navigable  waters,  upon 
paying  reasonable  wharfage.*^  It  is  the  duty  of  the  ship's 
master,  before  placing  his  vessel  in  a  berth,  to  ascertain 
whether  the  depth  ot  water  is  sufficient  for  the  draft  of 
his  vessel.^  In  the  absence  of  notice  of  danger,  a  vessel 
coming  to  a  wharf  may  go  to  any  part  of  the  wharf.^ 
While  a  vessel  occupies  a  berth  at  a  wharf,  the  right  to 
occupy  that  berth  cannot  be  claimed  by  any  other  vessel ; 
but  where  a  berth  is  vacant,  it  may,  with  the  owner's 
consent,  be  occupied  by  any  vessel.  ^<^  Wharves  are  but 
improvements  or  extensions  of  the  shore,  and  injuries 
done  to  them  do  not  constitute  maritime  torts  cognizable 
in  admiralty.  ^1  The  possession  of  a  wharf  under  color  of 
title  is  sufficient  to  put  a  party  obstructing  its  use  on 
proof  of  a  better  title!^ 

1  AUee  V.  The  Packet  Co.  21  Wall.  389. 

2  Pittsburgh  V.  Orier,  22  Pa.  St.  54. 
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5  Pit1s1ninrh«.6rler,23Pa.  St.  64:  Parnaby  r.  Lancaster  0.  Co.  11 
Adpl.  A  9.  m4  nteraey  Pocks  v.  PenaJbaUow,  7  HurL  ft  W.  829:  Glbba 
V.  iTustees  of  Llre^ool  Docks,  3  Ibid.  164;  Horsey  Docks  v.  Qibbs,  U 
H.  L.  Cas.  686. 

4  The  Palmetto,  1  Biss.  143 ;  The  New  York  v,  Bea,  18  How.  223. 

6  Sawyer  v.  Oakman.  1  Low.  134;  S.  0. 7  Blatohf.  290.  And  see  Boa* 
worth  V.  Bwansey,  10  Het.  368. 

6  Sawyer  V.  Oakman,!  Low.  184.  And  see  Bosworth  v.  Swansey,  II 
Met  363. 

7  The  Kate  Tremaine,  5  Ben.  83;  Heckers  «.  K.  Y.  Balance  Dock  Oo. 
13  How.  Pr.  651. 

8  Kelson  v.  Phoenix  Ghem.  Works,  7  Ben.  37. 

9  Pittsburgh  V.  Grler,  22  Pa.  St.  64. 

10  Lincoln  o.  The  Yolosla,  4  Pa.  Law  J.  66. 

11  The  Ottawa,  1  Brown  Adm.  357.  And  see  the  Sylph,  Law  Bep.  I 
Ad.  ft  £c.  24 ;  The  Excelsior,  Ibid.  268.  The  same  role  applies  to  brldgest 
The  Rock  Island  Bridge,  6  WaU.  213. 

12  Llnthlcumv.Bay,9  WalL241. 

§  351.  Rights,  duties,  and  obligations.— Wliarfln- 
gers  may  occupy  their  wharves  by  their  own  vessels  to 
the  exclusion  of  vessels  of  others.^  It  is  their  duty  to 
give  information  as  to  the  inequalities  in  the  surface  of 
the  bottom,  when  material  to  the  safety  of  the  vessel  ;3 
but  he  is  not  bound  to  maintain  a  depth  of  water  in  the 
berth  at  his  wharf  sufficient  for  all  vessels  at  all  tides.' 
The  owners  of  a  dock  or  wharf  are  liable  for  damages 
arising  from  defects,  to  a  person  lawfully  usins  the  same 
in  the  course  of  business  and  in  the  exercise  of  aue  care;  ^ 
as  by  defects  in  the  bottom  known  to  the  dock  owners, 
but  not  to  the  master  of  the  vessel,^  and  a  direction  to  take 
a  certain  berth  is  not  sufficient  notification  of  the  depth 
of  the  water. 0  The  owner  of  a  private  wharf  is  liable  in 
the  same  way  as  the  owner  of  a  public  wharf,  where  the 
vessel  is  moored  at  his  wharf  with  his  assent,  under  agree- 
ment to  pay  whariage.7  Although  the  hauling  into  a  berth 
at  a  wharf  on  Sunday  is  an  illegal  act  under  a  State  stat* 
ute,  yet,  if  damage  be  suffered  on  that  day,  through  the 
wrongful  act  or  omission  of  another  on  that  day,  the  own^ 
of  the  vessel  may  recover  for  such  damage.^  The  lessee 
of  a  wharf  has  no  claim  to  indemnity  for  the  loss  of  its 
trade.* 

1  Lincohi  o.  The  Volusia,  3  Wall.  Jr.  375. 

2  Kelson  9.  Phoenix  Chem.  Works,  7  Ben.  39;  Sawyer  v.  Oakman,  7 
Blatchf.  290;  S.  C.  1  Low.  34. 

9  Kelson  v.  Phcenlx  Chem.  Works,  7  Ben.  39. 

4  Sawyer  v,  Oakman,  7  Blatchf.  293 ;  1  Low.  136. 1||;  Philadelphia W.  A 
B.  B.  B.  Go.  V.  Pliiladelphia,  &c.  Tow-Boat  Go.  23  How.  209,  distinguish* 
tng  T|ie  Ottawa.  1  Brown  Adm.  360;  Pamaby  v.  Lancaster  Ganal  i3o.  11 
AioL  A  £.  223i  Meraey  DocHa  Co.  v,  aibbs,Law  Bep.  1  H.  L.  Cas.  9li 
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Oarletonv.  Fnaeonla  Iron  ft  S.  Co.  99  Mtas.  116;  The  HetropoUs,  I 
ran.  on  Sh.  S97,  note.  And  see  BaUroad  Co.  v.  Hannfng,  15  WalL  649. 

6  Sawyer  V.  Oaknum,  1  Low.  134;  7  Blatchf.  290. 

6  '  NelBon  0.  Phoenix  Chem.  Works,  7  Ben.  S7. 

7  Wendell  v.  Baxter,  12  Grajt  494. 

8  Sawyer  V.  Oakman,  1  Low.  134;  7  Blatohf.  906;  The  Metropolis,  1 
Pars,  on  Sh.  3^.  note;  Powhattan  S.  Co.  v.  Appomattox  B.  B.  Co.  24 
How.  247;  14  Wall.  603. 

9  Mar8haUv.yick8bi]r8r»lAWan.l46. 

§  352.  Compensation.— Dockage  in  a  dry  dock  is  in 
the  nature  of  rent,  and  subject  to  the  will  of  the  proprietor 
of  the  dock,i  and  a  corporation  may  charge  and  collect 
wharfaffe.^  Under  the  statute  of  New  York,  fixing  the 
rates  oi  wharf  age  to  be  paid,  a  vessel  which  makes  fast  to 
two  distinct  landing  places  must  pay  accordingly.^  If  a 
vessel  leaves  the  wharf  without  payins  the  whsurfage  due, 
she  becomes  liable,  under  the  statute  oi  New  York,  to  pay 
double  the  rates  established  by  the  statute.^  It  is  not  a 
penalty,  and  a  lien  attaches  therefor.^  In  general,  a 
wharfinger  has  a  lien  on  a  foreign  vessel  for  wharfage, 
but  not  agrainst  a  domestic  vesseL^  The  lien  is  lost  by 
departure  of  the  ship  from  its  moorings,  but  it  revives 
when  the  vessel  was  secretly  removed  and  subsequentlv 
brought  back,  without  fraud  or  force.  ?  Claims  for  wharf- 
age, arising  out  of  either  an  express  or  implied  contract, 
are  cognizable  in  admiralty,^  and  not  the  less  so  because 
the  amount  may  be  fixed  by  State  statute.^  The  owner 
of  a  chartered  vessel  is  not  liable  for  wharfage.^<^  Where 
an  express  contract  is  made  the  court  will  not  give  a 
priority  of  claim  over  a  bottomry  previously  attached.  ^^ 
1   lyes  V.  The  Buckeye  State,  Newb.  69. 

^  Packet  Co.  o.  The  Keokuk,  95  U.  S.  80;  Cannon  v.  New  Orleans,  20 
WalL  577. 

3  The  Virginia  Bulon,  13  Blatchf .  519. 

4  The  Yiiginla  Bulon,  13  Blatchf .  519. 

6   The  Virginia  Bulon,  13  Blatchf.  519. 

6  Bossell  V.  The  Asa  B.  Swift,  Newb.  653;  Johnson  v.  The  McDon* 
ough,  Oilp.  101 ;  Ex.  parte  Lewis,  2  Gall.  483. 

^7  Ex  parte  Lewis.  2  Gall.  483 ;  Johnson  o.  I3ie  McDonough,  Gflp.  101 ; 
Bossell  V.  The  Asa  B.  Swift,  Newb.  553. 


Virginia  Bulon,  13  Blatchf.  519. 


9  Banta  «.  McNeil,  A  Ben.  76:  Hobart  v.  Dr<^;an,  10  Pet.  106;  The 
vinrinla  Bulon,  13  Blatchf.  519.  But  see  Delaware  Bev.  Storage  Co. 
V.  The  Thomas,  16  Int.  Bev.  Bee.  147. 

10  Philadelphia  v.  Naglee,  1  Ashm.  37. 

11  Exparte  Lewis,  2  Gall.  485;  Button  v.  Bragg,  7  Taunt.  14;  S.  C.  2 
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!404.  Apportionment  of  damages. 
405.  Lien  for  damages. 
406.  Costs. 

§  353.  Definition.— Collisioii;  in  the  nautical  accepta- 
tion of  that  term,  imports  the  mipinging  of  vessels  to- 
gether while  in  the  act  of  being  navigated;  but  the  term 
applies  equally  to  cases  where  a  vessel  is  run  foul  of, 
when  entirely  stationary,  or  when  brought  in  contact  by 
swinging  at  her  anchor.^  An  injury  sustained  by  being 
violently  rubbed  against  by  a  vessel  lying  alongside,  in 
consequence  of  a  collision  by  a  third  vessel,  may  oe  com- 
pensated for  under  the  general  head  of  collision.^  Two 
things  must  concur  for  an  act  of  collision:  it  must  be  a 
collision  by  the  act  of  one  party,  and  no  want  of  ordinarT* 
care  to  avoid  it  on  tl^e  part  of  the  other .^ 

1  The  Moxey,  Abb.  Adm.  73. 

2  The  Moxey»  Abb.  Adm.  73. 

S   The  PUot.  1  Blss.  164 :  Sills  v.  Brown.  9  Gar.  A  P.  601. 

§  354.  Rights,  by  what  law  re^lated.-r-The  rights 
of  the  parties  in  an  action  for  a  collision  depend  on  the 
law  of  the  place  where  the  collision  occurred;^  but  if  a 
collision  takes  place  on  the  high  seas  between  vessels  of 
different  nationalities,  the  rules  of  the  maritime  law  are  to 
determine  whicl^  waa  in  f  ault.^  Sailing  rules  and  regula- 
tions prescribed  by  law  furnish  paramount  rules  of  decis- 
ion whenever  they  are  applicable;^  but  local  usages  are 
but  little  regarded,^  as  vessels  are  not  bound  by  the  regu- 
lations of  a  foreign  country.^  When  the  local  law  is  ap- 
plied it  is  because  of  the  peculiar  circumstances  of  the 
case,  and  the  nature  of  the  law.^  State  statute  requiring 
the  exhibition  of  lights  in  certain  circumstances,  although 
valid  as  internal  police  regulations,  are  not  applicable  to 
vessels  engaged  ingeneral  commerce,  and  a  foreign  vessel 
which  has  a  light  within  the  requirements.of  thtt  admiralty 
rule  is  not  in  fault  for  not  showing  a  light  conformable  to 
the  local  statute.  ^  A  pilot  rule  of  supervising  inspectors, 
in  80  far  as  it  requires  a  port  helm  in  all  cases,  is  inconsist- 
ent with  ar£iolaJ4  of  tne  international  navigation  laws 
adopted  by  Congress. ^  Under  a  State  statute  a  vessel 
whose  jibboom  is  standing  contrary  to  law  must  be  held 
liable  for  collision  causedHby  it.^  In  sending  a  vessel  to 
any  particular  port,  the  owner  elects  to  submit  to  the  law- 
ful regulations  established  at  that  port,  and  that  his  ves- 
sel shall  betTespoiiaiblefor  a  collision  with  another  vessel 
engaged  in  lawful  navigation. ^^  A  city  ordinance  respect- 
ing the  place  where  a  vessel  might  be  at  anchor  in  a  har* 
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bor,  the  time  she  zi^elit  remain,  and  wliat  light  she  must 
show,  is  valid.  1^  Where  a  custom  requires  the  boat  run* 
nins  against  the  current,  on  entering  a  narrow  channel 
andmeeting another  boat,  to  reverse  and  stop,  it  will  be 
enforced  in  admiralty.  ^^  A  vessel  lying  at  a  wharf  must 
have  her  anchor  out  of  the  way  of  passmg  vessels;  and  if 
she  allows  it  to  hang  so  that  it  sinks  a  colliding  vessel,  she 
isinfaultiA 

1  Smith  V.  Oondrv,  1  How.  28;  The  Peerless,  Lush.  80:  The  China, 

7  WalL  64;  The  Bade.  8  Wall.  21 ;  The  Scotia,  7  Blatchf .  321.  And  see 
The  Yemon,  1  W.Bob. 319;  Gen.  St. N.  Go. v.  Gulllon,  11  Mees.  &  W. 
877;  The  Annapolis,  Ltish.  295:  The  Dumfries,  Swabey,  63:  The  ZoU- 
yerein,Ibid.96:  The  Saxonla,iiiish.410;  The  Chancellor,  14  Moore  P. 
C.  202;  4  L.  T.  K.  S.  627;  The  Belle,  1  Ben.  317;  Cope  v.  Doherty,  4  Kay 
A  J.  867;  2  I>e  Oex  &  J.  626. 

2  The  Belle.  1  Ben.  320;  The  Scotia,  14  Wall.  170;  7  Blatchf.  826;  The 
ChanceUor,4  Ben.  163;  The  Saxonla.  Lash.  410;  The  DunfTles,  Swabey, 
63;  The  Zollyereln,  Swabey,  96;  Williams  v.  Gutch,  14  Moore  P.  C.  S02, 
explaining  The  Cleadon^Lush.  158;  4  L.  T.  N.  S.  157.  But  see  The  New 
So.  V.  Gustow,  Holt.  B.  B.  28;  The  Fyenoord,  Swabey.  874. 

8  The  City  of  Washington,  92  n.  S.  81. 

4  Wheeler  v.  The  Eastern  State,  2  Curt.  141;  The  Clement,  2  Gnrt. 
868;  The  Lion,  1  Sprague,  40;  The  £.  C.  Scranton,  3  Blatchf.  50:  4  Ben. 
127:  The  Merrimac,  14  Wall.  203:  The  Carolus,  2  Curt.  60;  The  Topaze, 
Holt.  B.  B.  165;  The  Western  Metropolis,  7  Blatchf.  214. 

ft  I>onv.Lipman,6ClarkftF.  1;  The  Yemon,  1 W.  Bob.  819. 

6  The  ATon,  1  Brown  Adm.  182,  explaining  Smith  v.  Condry,  1  How. 
28. 

7  The  New  York  v,  Bea,  18  How.  223 ;  Snow  v.  Hill, 20  How.  648;  Ball- 
road  Co.  9.  Fuller,  17  WaU.  668.  But  compare,  contra.  The  James  Gray 
V.  The  John  Frazer,  21  How.  184.  And  see  The  £.  C.  Scranton,  8  Blatchf. 
80:  Bathbun  v.  Pasme,  19  Wend.  899;  Fitch  v.  Livingston,  4  Sandf.492, 
712:  The  Santa  Claus.  Olcott,  428;  1  Blatchf.  870;  Halderman  v.  Beck> 
with,  4  McLean,  286:  but  they  do  not  control  foreign  vessels-^Halder- 
man  v,  Beckwlth,  4  McLean,  286;  The  New  York  v.  Bea,  18  How.  223; 
The  Alert,  1  Dods.  236;  The  Christiana,  7  Moore  P.  C.  160;  The  Borus- 
sia,  Swabey,  94. 

8  The  James  Gray  v.  The  John  Frazer,  21  How.  184;  The  Atlas,  4 
Ben.  27;  10  Blatchf .  459. 

9  The  China,  7  WalL  70;  The  Carolus,  2  Curt.  269:  The  Julia  M. 
Hallock,  1  Sprwrue,  539;  Bussy  v.  Donaldson,  4  Dall.  206;  Yates  v.  Brown, 

8  Pick.  23 ;  Wimamson  v.  Price,  4  Mart.  N.  S.  399 ;  Dennison  v.  Seymour, 
0  Wend.  1;  Smith  v.  Condry,  1  How.  28;  The  Lotty,  Olcott,  829;  Smith 
V.  The  Creole,  2  Wall.  Jr.  614;  The  Bescue,  2  Sprague,  16. 

10  The  Clover,  1  Low.  845;  The  Baltic,  2  Ben.  899;  The  Bedford,  ft 
Blatchf.  200 ;  The  James  Gray  v.  The  Frazer,  21  How.  184. 

11  McCoy  V.  The  Currituck,  2  Hughes,  9L 

12  The  Clover,  1  Low.  345. 

13  Phoenix  Ins.  Co.  v.  The  Atlas,  4  Ben.  27:  S*  0.  S  Am.  L.  T.  80t  The 
Palmetto,  l  Bias.  140;  The  B.  S.  Sheppard,  1  Bias.  22S. 

Djbstt  S.  a  a.— 31. 
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§  355.  PreoaattooB  to  avoid  c^UiaipaA.— A  veisel 
about  to  get  imder  way  should  notify  a  vessel  at  anchor, 
80  near  to  her  that  there  is  danger  of  collision,  of  her 
intention  to  get  under  way.^  A  vessel  entering  a  harbor 
is  bound  to  exercise  great  care  and  diligence.^  It  is  the 
dutv  of  every  master,  whether  in  an  intense  fog  or  great 
darkness,  to  exercise  the  utmost  vigilance,  and  secure  the 
best  chance  of  avoiding  accidents,  even  should  his  pre- 
cautions occasion  delay  .^  Vessels  must  be  navigated 
with  all  reasonable  precaution,  consistent  with  the  regu- 
lations, against  the  happening  of  accidents,^  and  with  all 
reasonable  oreparation  to  extenuate  the  consequences  of 
accidents  wnen  they  occur,  as  against  dragging.^  They 
are  bound  to  use,  with  reasonable  promptitude  and  skill, 
all  the  means  in  their  power  to  avoid  a  threatened  collis- 
ion; ^  such  means  depending  on  the  circumstances  of  the 
case.7  The  safeguards  against  danger,  in  order  to  be 
effectual,  must  be  seasonably  employed.  ^  It  is  enough 
that  the  precautions  are  reasonable,  under  the  circum- 
stances; the  highest  degree  of  caution  is  not  needed.**^ 
Where  practioame,  a  vessel  is  bound  to  take  the  necessary 
precautions  for  avoiding  a  collision,  although  the  other 
vessel  is  acting  wrongfully  in  not  giving  way  in  time.  10 
Every  precaution  must  be  taken  by  the  injured  vessel, 
after  a  collision,  to  make  the  loss  as  light  as  possible.  ^^ 
Vigilance  is  required  of  those  having  the  conduct  of  both 
vessels,^  but  a  stricter  degree  of  vigilance  is  required  of 
steamers.^  A  vessel  about  to  go  in  stays  at  nignt  should 
carefully  observe  whether  there  are  vessels  near  which 
may  be  endangered.  ^^ 

1  CNeUv.  Sean,2SpTBgae,ia. 

2  CullMfftson  V.  ShAw,  18  How.  684;  Ward  «.  The  Donsmaat  9  Ho- 
Lesu,  2dl. 

8  The  Chancellor,  4  Ben.  161 ;  The  Itinerant,  2  W.  Sob.  238. 

4  The  Louisiana,  2  Ben.  380;  Lane  v.  The  A.  Denike,  3  GUff.  117. 

5  The  Lincoln,  1  Low.  48;  The  Lion,  1  Spragne,  40. 

6  The  New  Jersey,  Olcott,  415, 444;  The  New  Champion,  Ahb.  Adm. 
206;  The  Neptune,  Olcott,  483. 

7  The  Louisana,  2  Ben.  380;  The  Hannah  Park  v.  The  Lena,  Holt.  B. 
B.  315;  Lane  v.  The  A.  Denlke,  3  Cliff.  117. 

8  The  W.  H.  Clark,  5  Blss.  303;  The  Johnson,  9  WalL  146:  The  Car- 
rolU  8  yf$SL  302;  The  YanderbUt,  6  WalL  225;  KUlam  «.  The  £ri,  3  Oltfl. 
456. 

9  The  Colorado.  1  Brown  Adm.  403:  The  Grace  Glrdler,  7  WalL  196: 
Union  8.  S.  Co.  v.  New  York  &c.  Co.  24  How.  307;  The  Washington,  14 
How.  632;  The  Morning  Light,  2  WalL  650. 

10  fit.  Jolm  9.  Paine,  10  How.  657:  Haney  v.  Baltimore  S.  P.  Co.  23 
HOw.i*  The  Anh  Caroline,  2  Wall.  638:  Foster  v.  The  Miranda.  Newb. 
227;  6  McLean,  22irThe  Santa  Claos,  Olcott,  428;  The  VanderliDt,  Abb. 
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V. The mSry  Baniitteyne,  19 LawBep. mi  Hoore  v.  1^,  141%  106; 
Hawkins  v.  Dutchess  8.  Co. '2  Wend.  482.  But  see  The  Chregbn^e. 
Bocca,  18  How.  670;  Crockett  v.  Newton,  18  How.  881}  Wheeler  v.  Tho^^ 
Eastern  State,  2  Curt.  141;  The  Sylph,  2  Splnks,  £c.  &  Ad.  75. 

U  The  &  F.  Oale,  Newb.  282;  Newton  v.  Stdhblns,  10  How.  686;  St^ 
Jofab  V.  Paine,  10  How.  657;  The  Cynosure,  1  Sprague,  88;  Foster  v.  Th^ 
IflranfUb,  6  McLean,  227. 

12  Lane  V.  The  A.  Denlke,  3  Cliff.  117;  The  Alma,  Holt.  B.B.2S9. 

18   licGrew  V.  The  Melnotte,  1  Bond,  453.  ' 

14  The  Flora,  Holt  B.  B.  114 ;  The  Bolderaa,  Ibid.  66 ;  The  Oscar, 
Id.  281. 

§  356.  Duty  and  obligationB  of  Bteamer8.--A 
steamer  going  on  her  customary  route  should  keep  in  her 
usual  track.  1  If  out  of  her  proper  course,  in  a  dense  fog, 
moving  in  the  track  of  vessels,  she  will  be  held  liable  for 
a  collision.^  Neither  rain,  darkness,  nor  the  absence  of 
lights  on  the  sail  vessel,  nor  the  fact  that  the  steamer  was 
well  manned,  furnished,  and  conducted  with  care,  will 
excuse  her  if  out  of  her  usual  track  .^  When  moving  in 
crowded  or  narrow  waters,  steamers  should  exercise  great 
caution  and  vieilance.^  In  thoroughfares  when  the  dark- 
ness is  such  that  it  is  impossible  or  dilHcult  to  see  ap- 
proaching vessels,  it  is  their  duty  **to  slow,"  or  even 
stop,  or  back  their  engines,  according  to  circumstances: 
and  the  principle  of  the  rule  may  be  applied,  in  a  qualified 
sense,  to  sail  vessels.^  So,  in  coming  to  anchor  on  a  dark 
night.,  they  should  ease  their  engines,  and  proceed  witli 
great  caution.<^  A  steam  vessel  entering  a  snort  and  nar- 
row artificial  channel,  when  liable  to  meet  tugs  with  tows 
coming  from  the  other  end,  must  exercise  caution  in  the 
way  she  enters  and  proceeds,  an  1  keep  herself,  as  to  course, 
rate,  and  speed,  entirely  imder  control.''  When  approach- 
ing a  tU2  and  her  tows,  a  steamer  is  bound  to  move  with 
caution.^  Two  steamers  approaching,  should  both  stop 
their  engines  in  view  of  danger  till  the  course  and  direc- 
tion of  each  is  clearly  ascertained. ^  Where  one  steamer 
is  going  with  the  tide  and  another  against  it,  and  one 
should  be  required  to  stop,  it  is  the  duty  of  the  one  ^oins 
against  the  tide  to  do  so>^  The  obligations  and  duties  of 
steam  vessels  are  rigidly  enforced,  ii  The  want  of  a  pilot 
on  a  steamer  navigating  a  narrow  channel  is  prima  fcuiia 
a  fault.ia 

1  The  Bay  State,  3  Blatchf.  48;  The  Vanderbllt,  6  Wall.  225;  N.  T.  & 
V.  S.  S.  Co.  V.  Calderwood,  19  How.  241. 

2  HcKlbbin  v.  Tho  C.  Vanderbllt,  2  Int.  Bev.  Bee.  62. 

a   Pope  V.  The  B.  B.  Forbes,  1  CUfl.  343 ;  Williams  v.  Hill,  19  How.  246. 
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_4  The  Alleghany,  9  Wall.  622;  The  Gonica,  Ibid.  690;  The  City  of  P»> 
PlB,  Ibid.  e84.  .-,  ,  , 

6  The  Morning  Light,  2  WaU.  S59:  The  Bdee,  7  Jar.  881 ;  The  YhrgU, 
2  W.  Rob.  201  ;7Jurril74;  The  Leo,  11  Blatchf.  225. 

6  The  Ceres,  Swabey,  250. 

7  The  AUeghany,  9  WalL  022;  1  Bias.  297;  2  Bias.  SS. 

8  The  Syracuse,  9  Wall.  676;  The  New  Jersey,  Olcott, 415;  The  Rose, 
2  W. Bob.  I;  7  Jur.  381 ;  The  Iron  Doke,  Holt. B. B. 227;  The  Qraaf  Von 
Becbteren,  Ibid.  247. 

9  Waring  v.  Clarke,  6  How.  502;  The  James  Watt,  2  W.  Bob.  270;  8 
Jiir.320. 

10  The  Oalatea,  92  U.  S.  439. 

11  The  Atlantic,  Newb.  154;  Ward  v.  The  Ogdensburgh,  5  McLean, 
638;  The  Leopard,  2  Ware,  (Dav.)  193;  The  Enropa,  Brown.  &  L.  87;  2 
Eng.  L.  &  E.  557  ;  The  Genessee  Chief,  12  How.  443:  The  Bose,2  W. 
Bob.  I ;  7  Jur.  381 ;  The  Virgil,  2  W.  Bob.  201 ;  7  Jur.  1174. 

12  The  Milwaukee,  1  Brown  Adm.  313. 

§  357.  Steamers  to  avoid  sail  vesaels.^The  dntv 
to  avoid  a  collision  is  primarily  on  the  steamer.  ^  A 
steamer  is  bound  to  use,  effectively  and  promptly,  the  ex- 
traordinary means  she  possesses,  to  avoid  collision  with  a 
sailing  vessel,  and  is  liable  for  the  consequences  of  a  col- 
lision occurring  through  her  neglect  to  use  them.^  A 
steamer  approaching  a  sail  vessel  is  required  to  exercise 
necessary  precautions  to  avoid  collision,^  to  take  timely 
means,  and  not  press  upon  her,  so  as  to  put  her  in  jeop- 
ardy or  alarm,**  irom  the  time  the  vessel  is  in  sight,*  with- 
out waiting  for  any  correspondent  exertions  on  the  part 
of  the  sailing  vessel.^  Great  caution  is  required  when  the 
course  of  the  sailing  vessel  is  uncertain.  7  When  a  vessel 
is  drifting  with  the  current,  even  in  the  usual  track  of 
steamboats,  it  is  their  duty  to  avoid  her.^  So,  a  steamer 
is  bound  to  avoid  a  vessel  at  anchor  :d  nothing  will  excuse 
her  for  a  collision  with  an  anchored  vessel  or  one  sailing  in 
the  thoroughfare  out  of  the  usual  track  of  the  steamer.  i<^ 
Where  the  steamer  uses  the  best  means  in  her  power  to 
avoid  a  collision,  she  is  not  liable.^^ 

1  Haney  v.  The  Louisiana,  Taney,  602;  The  Keutacky,  4  Blatchf. 
825;  The  Fannie.  11  Wall.  238:  The  Fashion  v.  Wards,  6  McLean,  176:  St. 
John  V.  Paine.  10  How.  657;  Baker  v.  The  City  of  New  York,  1  Clifl.  75; 
The  Pacific,  Newb.  81. 

2  The  Bay  State,  11 N.  Y.  Leg.  Obs.  297 ;  Butterfleld  v.  Boyd,  18  How. 
Pr.  527:  Carpenter  p.  The  Island  City,  2  Int.  Bev.  Bee.  109;  The  Samp- 
Bon,  3  Am.  L.  Beg.  337;  Twlbeliv.  The  Keystone,  9  N.  Y.  Leg  Obs.  2^; 
The  Jamaica  St.  Ferryboat  Collision,  11  N.  Y.  Leg.  Obs.  242;  The  lola. 
Ibid. 263:  The  Eniphre  State,  12  Ibid.  259;  The Wenoua. 4  Ben. 219;  The 
Nichols,?  WalL  656;  The CarroU,  8  WalL  302;  The  Oregon  v.  Booca,  18 
How.  570. 

8  New  York  Ac.  Co.  v.  Bumball,  21  How.  384:  St.  Johh  v.  Paine,  10 
How.  667;  The  Oregon  v.  Bocca,  18  How.  670;  The  New  Jersey,  Olcott, 
419;  Lowry  v.  The  Portland,  1  Law  Bep.  313;  The  Hope,  1 W.  Bob.  197. 
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4  The  Nwmgaxaett,  Olcott,  249;  The  Shannon,  2  Hagg.  Adm.  173;  7 
Jur.  380;  1  W.Bob. 463;  ihe  Harriet,  1  W.  Bob.  182;  ThePerth, 3 Ebigg. 
Adm.  414 ;  The  New  Jersey,  Olcott,  419. 

ft  The  CarroU,  8  Wall.  302. 

6  The  New  Jersey,  Olcott,  419:  The  Shannon,  2  Hagg.  Adm.  173;  7 
Jur.  880;  1 W.  Bob.  463;  The  Perth,  3  Hagg.  Adm.  414. 

7  The  Louisiana  v.  Fisher,  21  How.  6;  The  James  Watt,  2  W.  Bobb. 
270:  8  Jur.  320;  Peek  v.  Sanderson,  17  How.  178;  The  Birkenhead,  3  W. 
Bob.  75. 

8  Fretz  V.  BuU.  12  How.  466:  Saune  v.  Towne,  9  La.  428;  Pearce  v. 
Page.  24  How.  228;  The  Fashion  v.  Ward,  6  McLean.  152;  Newb.  8; 
Ward  V.  The  Dousman,  6  McLean,  231 ;  Butterfield  v.  Boyd,  4  Blatchf . 
356. 

9  Waring  V.  Clarke,  5  How.  441;  The  Olrolamo,  3  Hagg.  Adm.  169; 
The  Bolides,  3  Hagg.  Adm.  367 ;  The  Baron  Holberg,  3  Hagg.  Adm.  244. 

10  Amoskeag  M.  Go.  v.  The  John  Adams,  1  Cliff.  413;  New  York,  Ac. 
Co.  V.  Calderwood,  19  How.  241. 

11  The  Postboy,  10  N.  Y.  Leg.  Obs.  65. 

§  358.  Rate  of  speed  of  steamers. —The  law  will 
not  justify  a  steamer  in  going  at  a  higli  rate  of  speed  in  a 
fog,  or  in  the  dark,  when  the  property  and  lives  of  other 
I)ersons  are  endangered  thereby.^    They  are  required  to 

go  at  a  moderate  rate  of  speed  ;^  such  a  rate  as  will  place 
er  headway  under  such  easv  and  ready  command  that 
she  can  be  stopped  within  such  distance  as  other  vessels 
can  be  seen  from  her.^    Going  at  too  great  a  rate  of  speed 
is  deemed  a  f  ault.^    The  maritime  law  imposes  on  a  steam« 
er  in  a  fog  the  duty  to  slacken  speed  to  the  lowest  point 
consistent  with  maintaining  steerway.^    She  must  reduce 
her  speed  to  a  moderate  rate,  or  abide  the  consequences.^^ 
It  is  no  excuse  for  excessive  speed  that  the  steamer  could 
not  otherwise  f  ultill  a  mail  contract.  "*    The  rule  that  there 
must  not  be  too  much  speed  in  a  fog  has  been  applied  to 
sailing  vessels,  under  varying  circumstances,  depending 
on  the  particular  facts  of  the  case.^    Excess  of  speed  on  a 
steamer  is  a  question  of  fact,  in  determioing  which,  the 
locality  and  hour,  state  of  the  weather,  and  all  the  cir- 
cumstances, are  to  be  fully  considered.^    There  are  gen- 
eral rules  for  the  government  of  vessels  as  to  their  rate  of 
speed  in  a  fog,  based  upon  the  uniformity  of  principles 
and  leading  to  uniformity  of  decision,  lo     Steamers  run- 
ning into  a  harbor,  or  through  a  common  thoroughfare  of 
vessels,  will  be  held  chargeable  with  the  consequences  of 
collisions  when  kept  at  high  speed  during  the  night,  or 
during  weather  so  thick  that  objects  cannot  be  discerned 
at  a  distance  sufficient  to  avoid  them.^^    It  is  fault  in  a 
tug  to  come  into  a  narrow  channel  leading  into  a  \)asin  at 
too  ^eat  speed. ^=2    A  steamer  was  faultless  which  was 
runuing  nine  miles  an  hour,  with  no  abatement  of  speed. 
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Holt  B.B.  203:  The  Fanny  Back,  Idem.  193;  The  Sylph.  2  Spiuks.  55; 
Tho  James  watt,  2  W.  Bob.  27U;  The  Ligo,  2  Ha^.  Adm.  85tf;  The 
Bolderaa,  Holt  B.  B.  205;  Nelson  v.  Leland,  22  How.  48;  The  Hermann, 
4  Blatchf.441:  The  Northern  Indiana,  3  Blatchf. 92:  Itt  Law.  Bep.«M; 
The  Berkenhead,  8  W.  Bob.  75;  ihe  Kmphre  State,  2  Blss.  216. 

2  The  Louisiana,  2  Ben.  378;  The  James  Watt,  2  W.  Bob.  270;  The 
Northern  Indiana,  3  Blatch.  92:  6  Law  Bep.  N.  8. 433;  The  Pranconla,  4 
Ben.  181;  The  Hammonla,  4  Ben.  515;  11  Blatchf.  413;  The  Titian.  6 
Ben.  346. 

3  Dodge  V.  The  Illinois,  5  Blatchf.  256;  2  Int.  Bev.  Bee  77;  The  DU- 
nois,  5  B&tchf.  256;  2  Int.  Bev.  Bee.  77. 

4  The  Hypodame,  6  Wall.  225,  distinguishing  The  Osprey,  2  WaU.  Jr. 
288.  And  see  The  Perth,  3  Hagg.  Adm.  414;  Tl&e  Frank  MoOatp  11  Ch. 
L.N.115. 

5  The  Northern  Indiana,  3  Blatchf.  99:  The  Genessee  Chief ,  12  How. 
143;  ThePerth,3Hagg.Adm.414:  The  Iron  Duke, 2  W.Bob. 377;  The 
Bose,  2  W.  Bob.  1;  St.  Jolm«.  Fame,  10  How.  557. 

6  The  Hansa,  2  Ben.  299;  S.  G.  7  Blatchf.  288;  The  Fashion  v.  Ward, 
9  McLean,  176;  Newton  v.  Stebbins,  10  How.  586;  The  Bose,  2  W.  Bob.  1. 

7  The  Free  State,  1  Brown  Adm.  262 ;  The  Bob  Boy,  8  W.  Bob.  190. 

8  The  Free  State,  1  Brown  Adm.  251 ;  The  Sonnyside,  Idem.  227. 

9  The  Free  State,  1  Brown  Adm.  266;  The  New  York,  18  How.  223; 
McCready  v.  Goldsmith,  18  How.  89:  The  St.  Charles.  19  How.  106;  The 
Louisiana,  21  How.  1;  2  Ben.  377;  Nelson  v.  Leland,  22  How.  48;  The 
City  of  rarb.  9  Wall.  t>34 ;  Tlie  Bay  State,  Abb.  Adm.  235;  The  Blectra, 
1  lieu.  282;  The  Northern  Indiana,  3  Blatchf.  92;  The  A.  Bosalter, 

~  -    -"• •      "     '   2W.Bob.271; 

~  Bd.  143;  The 


10  TUo  Free  State,  1  Brown  Adm.  265;  The  Cognac,  Holt's  B.  B. 
l:jj;  The  Cuucordia,  Idem.  142;  The  Mary  Sandf  ord,  3  Ben.  100;  The 
Wenoua,  H  Blatch.  499 ;  The  America,  3  Ben.  424.  She  need  not  slacken 
speed  on  a  clear  night,  when  there  Is  no  danger,  and  the  sail  vetwei 
keeps  her  coui-se— liie  Free  State,  6  Amer.  L.  T.  401;  91  U.  S.  200;  The 
Suunyside,  Ibid.  217. 

1 1  The  Free  State,  1  Brown  Adm.  261 :  Jesmond  v.  The  Earl  of  Elgin, 
Law  Bep.  4,  P.  C.  1 ;  The  Scotia.  7  Blatchf.  308:  The  Milwaukee,  1  Brown 
Adm.  813;  The  Cognac,  Holrs  B.B.  133;  The  Concordia,  Idem.  142; 
The  Mary  Sandf  ord,  3  Ben.  100. 

12  The  Milwaukee,  1  Brown  Adm.  313. 

§  360.  Fog  signsds.— By  day  there  must  be  fog  enougli 
to  shut  out  the  view  of  the  sails  or  the  hull,  or  by  night  the 
lights  withiu  the  range  of  the  horn,  whistle,  or  bell.^  If 
lights  could  be  plainly  and  easily  made  out  at  a  mile,  it 
would  not  amount  to  a  fog  in  the  sense  of  the  law.^  A 
neglect  to  use  proper  fog  signals  is  a  fault.*  A  fog  horn 
is  of  but  little  use  to  an  approaching  steamboat ;  ^  whether 
it  can  be  heard  on  a  steamer  when  in  motion  depends  on 
circumstances.^  Steamships  and  sailing  ships,  when  not 
under  way,  shall  use  a  bell.^  A  revenue  steamer  was 
held  responsible  for  neglecting  to  indicate  her  position  by 
an  audible  noise  in  case  of  a  fog,  though  signaled  to  do  so.'' 
Steamboats  on  the  Mississippi,  running  in  a  fog,  neglect- 
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ing  to  sound  the  steam  whistle  at  intervals,  according  to 
the  rule  for  the  government  of  pilots,  are  in  fault,  and 
chargeable  with  the  results  of  a  collision.^  Where  a 
steamer  hears  a  fog  horn  on  a  vessel,  she  is  chargeable 
with  knowledge  of  risk  of  collision;  ^  and  if  she  stops  her 
engine,  but  does  not  back,  and  is  allowed  to  drift  and 
come  into  collision,  she  is  in  fault.  ^<^ 

1  The  Monticello  v.  Molllson,  17  How.  152;  1  Low.  184. 

2  The  MontlceUo  v.  Mollison,  17  How.  152;  1  Low.  184. 

3  The  Milwaukee,  2  Biss.  609;  The  Leo,  11  Blatchf.  225;  The  Ahnft, 
Holt.  B.  B.  259. 

4  McCready  v.  Goldsmith,  18  How.  89;  S.  G.  Abb.  Adm.  235. 

6  The  Leo,  5  Ben.  264 ;  The  Bay  State,  Abb.  Adm.  235 ;  S.  G.  18  How.  89. 

6  The  Bobert  &  Ann  v.  The  Lloyds,  Holt.  B.  B.  55. 

7  United  States  v.  The  Hudson,  14  Int.  Bev.  Bee.  36. 

8  Security  Ins.  Go.  v.  The  Milwaukee,  4  Am.  L.  T.  147. 

9  The  Hammonla,  4  Ben.  515;  11  Blatchf.  413. 
10  The  Matteawan,  4  Ben.  106. 

§  361.  Signal  lights.—By  the  maritime  law,  there  was 
no  regularly  established  rule  that  vessels  should  carry 
lights.^  Under  the  old  rule,  there  was  no  general  obliga- 
tion, on  the  high  seas,  to  carry  fixed  lights;^  but  for  the 
sake  of  avoiding  misfortune,  which  in  all  probability  is 
likely  to  occur,  it  was  the  duty  of  the  vessel  to  exhibit 
them ;  ^  and  when  one  boat  carries  a  light  and  the  other  does 
not,  the  Court  will  treat  the  dark  boat  as  the  wrong-doer.* 
The  exhibition  of  a  light  is  a  precaution  so  imperiously  de- 
manded by  prudence  that  the  neglect  is  considered  as  neg- 
ligence per  «e.fi  The  neglect  may  amount  to  contributory 
negligence,  which  will  prevent  the  guilty  vessel  from  re- 
covering damages.^  Tliere  not  being  lights  will  be  taken 
notice  of  by  the  Court,  though  not  noticed  in  plead- 
ings or  argument,  and  neither  party  can  recover.  7^  The 
rules  of  navigation  as  to  the  exhibition  of  lights  are  ob- 
ligatory upon  the  commercial  States  of  the  world  who 
have  accepted  them,  and  are  regarded  as  the  laws  of  the 
sea  and  subject  to  judicial  notice.^  The  substance  of  the 
regulation  is  that  the  lights  shall  be  fairly  visible;  there  is 
no  order  that  thev  shall  be  fixed  in  any  peculiar  manner, 
or  in  any  particular  part  of  the  ship.'-'  The  light  must  not 
only  bo  shown,  but  continued  until  the  danger  is  past.^^ 
"Whether  they  were  properly  placed  is  of  no  consequence, 
if  the  nisht  was  fme  and  eacn  vessel  saw  the  other  four 
miles  ofT^i  Where  the  lights  were  lost  in  tempestuous 
weather,  it  is  the  duty  of  the  vessel  to  procure  new  ones.^^ 

1  TheBo8e,2  W.  Bob.  4;  The  Swea.  4  Notes  of  G.  97:  The  Sarah, 
Ibid.  98;  The  Iron  Duke,  2  W.  Bob.  377;  Baker  v.  The  City  of  New* 
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Tok,  1  Ollff.  JB;  The  Delaware  «.  The  08pre;r,  S  WaU.  Jt.  SW$  The 
BalrhaDk|.0  Wall.  422;  St.  John  v.  Paine.  10  How.  667;  Th^  Geneasee 
5Ufif,I3HoW.443. 

3   The  Bose,  2  Notes  of  0. 101 ;  The  Iron  Duke,  4  Kotes  of  G.  97. 

3  The  Athol,  1  Notes  of  0.  M2:  The  Columbine*  2  Ibid.  147:  The 
Swea,  4  Ibid.  e7:The  Sarah,  Ibid.  98;  The  Stadacoua.  5  Notes  Of  C.  372: 
The  Osmanli,  7  Ibid.  507:  The  Fainr,  Ibid.  60:);  The  Benares,  7  Ndtes  of 
C.  638:  The  Victoria,  6  Notes  of  G.  176.  The  rule  Is  changed  hj  stat- 
ute.  And  see  The  Louisiana  v.  Fisher,  21  How.  7. 

4  The  Delaware  v.  The  Osprey,  2  WalL  Jr.  268;  1  Am.  Law  Reg.  16; 
Pope  V.  the  B.  B.  Forbes,  1  Guff,  312. 

6  Stanpson v.  Handle  Whart  311 ;  The  Oratara,  A Mon.  Law ISiur* 45; 
The  Columbine,  2  W.  Bob.  27:  The  Blue  Wing  v.  Buckner,  12  BTHon. 
246:  Ward  V.  Armstrong,  14  111.  283;  Taylor  v.  Harwood,  Taney,  437; 
Cohen  V.  The  Mary  T.  Wilder.  Taney,  667.  Vessels  held  in  fault  for  not 
exhibiting  lUrhts  In  time:  The  Gloria  Deo,. Pratt  on  Lights,  35:  The 
ImperatruE.  Ibid.;  The  Clarence,  Pratt  on  Lights,  86;  l%e  Rob  Roy,  3 
W.  Kob.  191 ;  The  Juliana,  Swabey,  20;  The  Neptune,  Pratt  on  Lights, 
58;  The  Qulnare.  Pratt  on  liights,  69;  The  Mangerton.  Swabey,  120; 
The  Ahna,  Holt.  R.B.  250. 

6  Oreen  v.  The  Adelaide,  Taney,  676. 

7  TheAliwal,  Spinks,95;25Eng.  L.A;E.6Q2. 

8  The  Sootia,  14  Wall.  171 ;  The  Conthiental,  14  Wall.  846. 

9  The  City  of  Carlisle,  Brown  &  L.  363. 

10  Dowell  V.  General  S.  N.  Co.  5£L  4;  B.  195;  32  Rug.  L.  A  R.  168:  88 
Ibid.  64. 

11  The  Golden  Pledge,  Holt.  B.  B.  133. 

12  The  Aurora,  Lush.  327. 

§  362.  Lights  required  by  8tatute.~By  the  Act  of 

Congress  of  1838,  it  is  made  the  duty  of  the  master  and 
owner  of  every  steamboat  to  carry  one  or  more  signal 
lights  that  may  be  seen  by  other  boats  navisating  the 
same  waters,  under  a  penalty  of  two  hundred  dollars;  i 
and  by  the  Act  of  1849,  said  lights  were  to  be  furnished 
with  reflectors,  etc.,  complete,  and  of  a  size  to  insure  a 
good  and  sufficient  light.^  By  the  Act  of  Congress  of 
1864,  the  green  and  reef  side-lights  shall  be  fitted  with  in- 
board screens,  projecting  at  least  three  feet  forward  from 
the  light,  so  as  to  prevent  these  lights  from  being  seen 
across  the  bow.^  All  steamers,  when  under  way,  must 
carry  a  green  light  upon  the  starboard  side,  and  a  red 
light  on  the  port  side.*  A  steamer  with  a  vessel  in  tow 
would  be  considered  as  standing  on  the  same  footing  as 
any  other  steamer. s  Sail  vessels  under  way  shall  carry 
the  same  lights  as  steam  vessels  under  way,  with  the  ex- 
ception of  the  white  masthead  lights,  which  they  shall 
never  carry. ^  A  vessel  driven  from  her  anchors  by  a  gale, 
and  setting  all  sail  to  get  out  to  sea,  even  if  wholly  un- 
manageable, is  under  way.''  A  green  and  a  red  light 
placea  in  the  center  of  a  schooner,  forward,  and  separated 
only  by  a  board,  do  not  fullUl  the  requisites   of   the 


statute;  the  lights  must  be  at  the  aides. ^  The  act  piovid- 
inf;  that  steamDoats  must  carry  one  or  more  signal  ligl^ts 
between  sunrise  and  sanset  does  not  extend  to  coal  boats.^ 
The  red  and  green  lights  on  small  vessels,  when  not  fixed, 
shall  be  exhibited  on  their  respective  sides  in  sufficient 
time  to  prevent  a  collision.  ^^  By  the  maritime  law,  fish- 
ing vessels  are  bound  to  show  a  light  to  a  vessel  approach- 
ing.^^ Fishing  vessels  and  open  boats,  when  at  anchor 
or  attached  to  their  nets  and  stationary,  shall  exhibit  a 
bright  white  light. ^^  Where  the  night  was  moonlight, 
though  occasionally  obscured,  there  is  no  obligation  im- 
posed on  a  vessel  to  exhibit  a  light. ^^  Where  a  tug  lying 
at  rest  exhibited  colored  lights,  a  sailing  vessel  smking 
her  by  collision,  being  guilty  of  no  negligence,  was  held 
not  in  fault.  1^  Each  of  the  masthead  lights  shall  be  of 
the  same  construction  and  character  as  the  masthead 
lights  which  other  steamships  are  required  to  carry. ^^ 
"Vessels,  when  approaching  each  other,  are  bound  to  ex- 
hibit lights,  ^0  or  when  being  approached  by  another  ves- 
sel, ^7  as  a  sail  vessel  approaching  a  steamer,^*  or  discover- 
ing a  steamer  approacmng  her.^^  A  bright  light  was  held 
to  DO  such  a  lignt  as  vessels  of  the  particular  class  usually 
carried.2o 

1  Wfolqffv.  Clarice, 5  How.  441;  The  Santa  Clans,  Oloott,  428;  Bol* 
lotk  V.  The Xamar,  8  Law  Bep.  275. 

2  Foster  v.  The  Miranda,  Newb.  237 :  6  McLean,  221 ;  Cbamberialn  v. 
'«Sra,SlH0W.688»678. 

8  The  City  of  Paris,  Holt  B.  B.  15;  The  Lady  of  the  Lake,  Ibid,  m 

4   The  Ottawa,  3  WalL  268. 

ft  Kew  York  T.  Go. «.  PhUadelphi*  S.  N.  Co.  22  How,  461;  The  Pleas- 
ant Valley,  7  Ben.  72. 

6  The  Hattle  Boss,  not  reported:  The  City  of  London,  Swabey,  945t 
The  Hypodfi^e,  e  Wall.  225;  The  Montleello  a,  MoUison,  17  How.  152; 
8. 0.  ILqw.  184. 

7  The  George  Arkle,  Lnsh.  222. 

8  The  Scotia,  14  Wall.  170;  The  Empire  State,  2  Blss.  210. 

9  Elliott  V.  The  James  Nelson,  1  Fittsb.  6. 
10   The  Tiiscar,  Holt.  B.  B.  44. 

U    The  OUvla,  Lush.  497. 

12  The  Bobert  and  Ann  v.  The  Lloyds,  Holt.  B.  B.  55:  The  Kaaoleon 
m,  Pratt  on  Lights,  S3;  The  City  of  London,  Swabey,  245;  The  James* 
Swabey,  55;  The  Clyde,  Swabey,  23. 

13  The  Louisiana  v.  Fisher,  21  How.  1 ;  Baker  v.  The  City  of  New 
York,  I  Clifl.  76;  The  Tlllle,  13  Blatchf.  514. 

14  The  Sunnyslde,  6  Amer.  L.  T.  277. 

15  The  Zephyr,  Holt.  R.  B.  24. 

16  The  Thomas  Martin,  3  Blatchf.  517;  The  Ceres,  Swabey,  166. 

17  The Mangerton, Swabey,  120 {The Urania, Swabey, 953; Tl^e Lena, 
Bolt.  B.  B.  215;  The  Evangeline,  Ibid.  222. 
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18  The  SmmyBlde,  91  U.  S.  206. 

19  The  FarkeTsbuigh,  6  Blatchf .  247. 

20  Uackay  v.  Roberts,  9  Moore  P.  C.  357. 

§  363.  Exhibiting  false  lights.— The  exhibition  of 
white  lights  at  the  masthead  of  a  vessel  instead  of  colored 
side-lights  is  sufficient  to  make  her  responsible  for  injuries 
from  a  collision  caused  thereby. ^  where  a  vessel  on  a 
dark  nisht,  the  weatlier  being  thick  and  cloudy,  carried 
but  one  light,  and  thereby  led  those  on  another  vessel  to 
suppose  that  she  was  at  anchor,  and  a  collision  took  place, 
the  vessel  was  guilty  of  negligence.^  A  steamer  is  justi- 
fied iu  the  belief  that  a  steamer  is  a  sailing  vessel  where 
improper  lights  are  exhibited. ^  A  British  steamer  may 
be  excused  for  mistaking  an  American  vessel  for  a  steamer 
if  the  latter  carries  only  a  white  light  fastened  low  down 
at  her  bo\v.<  The  exhibition  by  a  vessel  of  a  prohibited 
light  does  not  absolve  the  other  vessel  from  the  observ- 
ance of  that  degree  of  caution,  care,  and  skill  which  the 
exigencies  of  the  case  require.^  If  one  vessel  carries  a 
wrong  light  the  other  vessel  cannot  for  this  reason  keep 
her  course  nevertheless.  ^  The  vessel  sailing  with  prohib- 
ited lights  is  under  superior  obligations  to  observe  the 
strictest  duty  to  avoid  a  collision. ?  Where  a  vessel  lost 
her  lights  in  a  storm  she  may  pursue  her  voyage  with  the 
prohibited  white  light  so  long  as  the  necessity  exists.* 

1  Sears  v.  The  Scotia,  2  Am.  L.  T.  60 ;  fault  by  eiMMtlfflfi  of  fUM 
Ught»— The  Aostin,  3  Ben.  11. 

2  The  Santa  Clans,  1  Blatchf.  370. 

I  The  Continental,  8  Blatchf.  7,  cllstlngntehtng  The  Sootls,  7  Blatchf. 
SOS. 

4  The  Sootla,  14  WaL  170. 

5  The  Scotia, 7  Blatchf.  828;  The  Continental,  14  WaU.  345:  Greening 
V.  The  Gray  Eagle.  17  Am.  Law  Beg.  N.  8. 228;  0  WalL  60Sl1  B18S.48C 
And  see  GhamDerlaln  v.  Ward,  21  How.  639:  Swift  v.  Brownell,  1 
Holmes,  487;  The  S.  F.  Qale  and  The  Miranda,  «ewb.  234;  The  Hope,  1 
W.  Bob.  154. 

6  Foster  v.  The  Miranda,  6  McLean,  229;  The  Hope,  1 W.  Bob.  164. 

7  The  Gray  Eagle,  1  Blss.  481 ;  Union  S.  S.  Co.  v.  New  York  Ac.  Go.  24 
How.  807. 

8  The  Gray  Bngle,  1  Blss.  481 ;  Union  S.  S.  Co.  r.  New  York  Ac  Co.  24 
How.  307. 

§  364.  Fault  bv  omission  to  exhibit  lights.— A 
vessel  failing  to  exhibit  her  lights  will  be  held  in  fault  in 
case  of  a  collision.  ^  A  vessel  held  in  fault  for  not  having 
her  colored  lights  properly  placed.''^  A  tue  held  in  fault 
for  not  having  lights  vertically  to  show  that  she  had  a 
tow.8  Where  a  schooner  displayed  no  lights,  owing,  as  it 
was  claimed,  to  unavoidable  accident,  due  to  the  force  of 
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the  wind,  she  was  held  solely  in  fault,  thouah  the  lookout 
on  the  other  vessel  was  temporarily  absent.^  When  travers- 
ing waters  in  the  night  time,  where  steamers  may  be  ex- 
pected, a  vessel  omitting  to  exhibit  her  lights  ought  not  to 
recover  against  a  steamer  if  the  latter  haoa  good  lookout.^ 
When  the  lights  were  burning  so  dimly  as  not  to  fulfill  the 
purposes  and  objects  requir^,  they  do  not  constitute  a 
compliance  with  the  statute.^  So  the  temporarjr  removal 
of  a  light  when  most  needed  is  a  fault  in  a  sail  vessel.  7 
The  burden  is  on  the  vessel  not  carrying  the  colored  lights 
fixed  to  prove  that  it  was  impracticable  to  do  so.^  If  it  be 
proved  that  the  vessel  showed  no  lights,  the  burden  is  on 
her  to  show  that  the  omission  of  lights  did  not  cause  nor 
contribute  to  the  collision.^  That  lights  were  exhibited 
may  be  proved  by  affirmative  evidence  where  there  is  a 
conflict  in  the  testimony.  ^<>  And  where  the  existence  of 
the  light  was  proved  the  presumption  is  that  it  continued 
to  burn.li  Where  one  vessel  carried  wrong  lights  and 
the  other  failed  in  the  use  of  lights,  both  were  in  fault.  ^^ 
On  a  failure  to  exhibit  lights  it  requires  a  clear  case  to 
satisfy  the  court  that  it  didnot  bring  about  the  collision.  i< 

1  The  Parkenbnxgh,  S  Blatcbf.  247;  Bollock  v.  The  Lamar.  8  Law 
Rep.  276;  1  West  L.  J7444 ;  The  Frank  Moffatt,  11  Gh. L.  N.  114:  Larco  v. 
The  Martha  Elizabeth.  1  6a wy.  120;  The  Union.  7  Ben.  2U6 ;  The  City  of 
Washington, 6  Ben.  13d:  11  BJatchf. 487 ;  Forfeiture  of  sailing  vessels 
or  omiSBion  of  llghta— Bev.  Stats,  sec.  4284. 

2  The  Onstav,  Holt  B.  B.  28;  The  Nymph  of  Chester,  lUd.  84:  The 
Ladypf  the  Lake,  Ibid.  88;  The  Smales,  Ibid.  40;  The  Maria,  Ibid.  105; 
The  Fanny  BucdE,  Ibid*  193. 

3  TheU.S.  Grant  and  The  Tally  Ho,  7  Ben.  19S. 

4  TheWanata,85n.S.600. 

6  The  B.  B.  Forbes,  1  Sptague,  328;  The  N.  Y.  ftc.  S.  S.  Co.  v.  Calder* 
wood,  19  How.  241. 

6  The  Continental,  14  Wall.  308;  Chamberlain  v.  Ward,  21  How.  539; 
The  VlUe  da  Havre,  7  Ben.  828. 

7  Pope  V.  The  B.  B.  Forbes,  1  Cliff.  343;  Bogeis  «.  The  St  Charles,  19 
How.  108. 

8  The  Ciaia,  8wabey(466;  The  Livingstone,  Swabey,519j  The  Union, 
7  Ben.  298;  The  Java,  6  sen.  189. 

9  The  Pennsylvania,  19  Wall.  186;  The  Fenham»  23  Law  T.  Bep.  329: 
liftw  Rep.  3  P.  C.  212:  The  U.  S.  Orant,  7  Ben.  208:  Tlie  ()ray  Eagle,  9 
Wall.  510;  Chamberlain  v.  Ward, 21  How.  539:  The  Adventure,  PrMt  on 
Lights,  110:  Whittle  v.  Crawford,  Ibid.  4.');  'llie  Legatus.  Swabey,  168{ 
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10  The  Adventura,  Pratt  on  Lights,  114. 

11  The  Vivid.  7  Notes  of  C.  127. 

12  The  Continental,  14  WalL  345, 

DB8TT  S.  &  A.- 
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13  The  St  Gbjurles.  19  How.  lOS:  The  Osprey,  1  Sprague,  245;  The  Ari- 
adne, 18  Wall.  479:  The  Frank  Moffatt,  11  Ch.  L.  If.  115:  The  Indiana. 
Abb.  Adm.  830;  The  Thomas  Lea,  88  Law  J.  Adm.  37;  The  Victoria,  3 
W.  Bob.  49;  The  Saxonia,  Lush,  410;  The  Olivia,  Ibid.  497. 

§  365.  Idghts  for  vessels  at  anchor.— All  vessels, 
when  at  anchor  in  roadsteads  or  fairways,  shall,  between 
sunset  and  sunrise,  exhibit  where  it  can  best  be  seen,  but 
at  a  height  not  exceeding  twenty  feet  above  the  hull,  a 
white  light  in  a  globular  lantern,  visible  all  around  the 
horizon,^  so  placed  as  to  be  visible  to  other  vessels  ap- 
proaching her  from  any  direction.^  A  vessel  at  anchor  in 
a  harbor  or  in  a  navigable  river  must  show  a  light.*  If 
ordinary  prudence  require  the  exhibition  of  a  light,  a 
general  custom  not  to  do  so  is  no  excuse.^  Where  a  boat 
is  anchored  in  the  path  of  commerce,  a  light  is  indispen- 
sable, but  not  when  fast  to  the  shore  at  a  place  set  apart 
for  such  boat  to  lie.^  Pilot  boats  at  anchor  in  roadsteads 
and  fairways  are  required  to  exhibit  a  white  light  in  a 
globular  lantern  of  eight  inches  in  diameter.*  So  a  steam 
tug  moored  to  a  boom  must  exhibit  a  light.?  Where  a 
vessel  at  anchor  at  a  proper  place  exhibited  the  legal 
lights,  the  burden  is  on  the  colliding  vessel  to  show  that 
she  was  without  fault,  or  that  the  disaster  was  the  result 
of  inevitable  accident.^  The  rule  as  to  vessels  at  anchor 
exhibiting  lights  is  imperative,  whether  the  night  be  light 
or  dark.^  The  failure  to  display  the  exact  statutory  light 
by  a  vessel  at  anchor  is  not  sufficient  contributory  negli- 
gence to  prevent  a  recovery  of  damages  caused  by  the 
reckless  navigation  of  another  vessel.  ^^^  Such  neglect 
does  not  absolve  the  other  vessel  from  an  observance  of 
the  usual  laws  of  navigation  or  of  necessary  precautions.^^ 

1  The  Adrentore,  Pratt  on  Lights,  29 :  Whittle  v.  Crawford.  37  Eng. 
L.  & £. 466;  The  TelegraphtPratt on  Lights, 80;  The  Argq,  Ibid.;  The 
Volcano.  3  Motes  of  CC210;  Valentine  vTcieugh,  8  Mooro  P.  C.  167:  29 
Eng.  L.  &  £.  49;  The  Palestine,  Holt  B.  B.  62 ;  The  Harlequin,  Pratt  on 
Lights,  86;  The  Beaver,  Ibid.  82;  The  Temiscouata,  Ibid.  83;  The  Earl 
Bathurst,  Ibid.  84. 

2  The  Indiana,  Abb.  Adm.  333;  Train  v.  The  North  America,  2  N.  Y. 
Leg.Obs.  67;  Simpson  «.  Hand,  6  Whart.  311;  Bullock  v.  The  Lamar,  8 
Law  Bep.  275:  1  West.  Law  J.  444;  Waring  v.  Clarke,  5  How.  441;  The 
8anta  Cuius,  Olcott,  428;  1  Blatchf.  870. 

3  The  Indiana,  Abb.  Adm.  830 :  Hain  r .  The  North  America,  2  N.  T. 
Leg.Obs.  67 :  B<»ers  v.  The  St.  Charles,  19  How.  108.  And  see  Corsley 
r.  White,  21  Pick.  254;  New  Haven  S.  Co.  v.  Vanderbilt,  16  Conn.  420. 

4  Kelly  V.  Cunningham,  1  Cal.  366;  Innis  v.  The  Senator,  Ibid.  450. 

6  The  Bridgeport.  14  WalL  119;  Culbertson  v.  The  Sonthem  Belle, 
18  How.  684;  ure  v.  Coffman.  19  How.  66;  WiUard  «.  Saulsbuty,  1  Low. 
97;  The  Granite  State,  3  Wall.  310;  Bogers  v.  The  St.  Charles,  19  How. 
108;  The  James  Gray  «.  The  John  Frazer,  21  How.  184. 

6  The  Wanata,  95  U.  S.  600;  4  Ben.  310. 

7  The  Wlllard  Saulsbury,  1  Low.  97. 
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8  The  Clara  and  Clarlta, 5  Ben.  381:  The  John  AdamSjl  Cliff. 404: 
Sterling  v.  The  Jennie  Cushman,  3  Cliff.  636:  The  Scioto,  2 'ware»(I>av.) 
359;  Strout  v.  Foster,  1  How.  88;  The  Batavler,  2  W.  Bob.  407. 

9  The  Harriet,  1 W.  Bob.  182 :  she  is  in  fault  for  not  having  lights  or 
lookout— The  Clara,  13  Blatchf.  909:  The  Sapphire,  11  WaU.  170;  The  In- 
diana, Abb.  Adm.  390 ;  ihe  Mary  T.  Wilder,  Taney,  567 ;  The  Lydia,  4 
Ben.  S23. 

10  The  Scottish  Bride  v.  The  Anthony  Kelly,  1  Leg.  Gas.  289;  4  Amer. 
Law  T.  225. 

11  The  Gray  Eagle^O  Wall.  511 ;  Chittenden  v.  Brewster,  2  WalL  191 ; 
The  Continental7l4  i¥aU.  360. 

§  366.  Vessels  at  anchor— Precantions  neces- 
sarv. — ^If  a  vessel  is  at  anchor,  another  vessel  must  not 
anchor  so  near  to  her  as  to  come  into  collision.^  Embar- 
rassment by  proximity  to  vessels  at  anchor  is  not  an  ex- 
cuse for  not  observing  such  rule  where  there  is  no  justifica- 
tion for  being  in  such  proximity.^  A  vessel  is  bound  to 
avoid  another  vessel,  whether  properly  or  improperly  an- 
chored, if  practicable,  or  consistent  with  her  own  safety .^ 
A  vessel  at  anchor  in  a  gale  is  bound  to  adopt  the  proper 
means  to  avoid  a  collision;  and  if  she  does  not,  she  is  a 
participant  in  the  wrong,  and  must  share  in  the  loss.  4 
Contributing  to  a  collision  by  beins  anchored  in  an  im- 
proper place  deemed  a  fault.^  In  the  absence  of  law  or 
custom  prohibiting  it,  it  is  not  a  fault  to  anchor  in  a  nar- 
row channel,  if  sulficient  space  is  left  for  vessels  to  pass ; 
but  in  such  a  case  a  vigilant  anchor  watch  is  imperatively 
necessary  .8  A  schooner  may  lie  at  anchor  in  a  channel 
1,600  feet  wide,  with  her  sails  up,  although  there  was  a 
puffy  wind  at  the  time.^ 

1  Griswold  v.  Sharpe,2  Cal.  17;  The  Lincoln,  1  Low.  49;  The  Julia 
M.  Hallock,  1  Sprague,539;  The  Volcano, 2  W.Rob.  337;  The  LldskJalf, 
Swab.  1 17 ;  The  Cumberland,  Stu.  V.  A.  75;  The Beaver,2 Ben.  120;  The 
Massachusetts,  1  W.  Bob.  371:  The  Northampton,  1  Spinks  Ec.  and 
Adm.  152;  The  Echo,  3  Ware,  289;  The  Queen  of  the  East,  4  Ben.  103. 

2  The  Hansa,  2  Ben.  299 ;  S.  C.  7  Blatchf.  288. 

8  The  Marcla  Tribou,  2  Sprague,  17;  O'Nell  r.  Sears.  2  Sprague,  52; 
Knowlton  V.  Sandford,  32  Me.  148;  Cummins  v.  Spruance,  4  Barring. 
315;  The  Batavler,  40  Jur.  19;  9  Moore  P.  C.  287. 

4  The  Sapphire,  11  Wall.  164. 

5  Strout  V.  Foster,  1  How.  89;  The  Scioto,  2  Ware  (Day.)  359:  The 
Marcla  Tribou,  2  Sprague,  17;  Amoskeag  M.  Co.  v.  The  John  Adams, 
I  Cliff.  413.    See  O'Nell  v.  Sears,  2  Sprague,  52. 

6  The  Masters  and  Basmor,  1  Brown  Adm.  346;  The  New  Philadel- 
phia, 1  Black,  62;  McGrew  v.  The  Melnotte,  1  Bond,  453. 

7  The  Planet,  1  Brown  Adm.  124. 

§  367.  Lookouts.—A  vessel,  not  having  a  lookout 
properly  stationed,  independent  of  the  helmsman,  will  be 
liable  for  injuries  sustained  in  a  collision  with  other  ves- 
sels which  were  managed  with  ordinary  care  and  skill,  ^ 
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onldss  the  collision  was  not  owing  to  the  absence  of  the 
lookont,^  but  the  omission  is  t^tml  Jfdcie  evidence  of 
f ault.s    The  want  of  a  competent  and  vigilant  lookout  on 
a  steamer  is  a  fault  ^  of  the  eproasest  character.^  So,  steam^ 
ers  navigating  the  waters  of  a  bay  or  river  in  the  night 
time,  must  have  a  competent  lookout,^  or  when  navigat- 
ing the  western  waters.^    The  precaution  of  a  lookout  is 
not  indispensable  where  from  the  circumstances  a  look- 
out could  not  possibly  be  of  service;  ^  so  where  the  officer 
of  the  deck  is  in  full  possession  of  all  information  that  a 
lookout  could  give,o  or  where  the  colliding  vessel  contrib- 
utes to  the  disaster  by  want  of  care  or  skill.^<^    If  there 
is  no  lookout,  the  want  of  a  light  on  the  other  vessel  is 
no  ground  for  charging  her  with  the  collision.  ^^    Equally 
with  other  vessels,  small  boats  and  pilot  boats  are  guilty 
of  culpable  negligence  in  sailing  in  the  nighttime  without 
a  competent  lookout  properly  stationed.^    A  steamer  ii 
bound  to  exercise  the  greatest  care  in  approaching  a  sail 
vessel,  and  a  neglect  of  this  duty  is  contributory  negli- 
gence, ^^  and  every  doubt  should  be  resolved  a^inst  her, 
until  clear  proof  to  the  contrary  is  adduced.^*    ^The  look- 
out must  be  a  trustworthy,  constant  lookout,^^  of  suitable 
experience,  vigilantly  employed  in  that  duty,^^  and  whose 
special  business  is  to  perform  that  dut^.^7  He  must  be  ad- 
ditional to  the  helmsman.  IS    The  captain  cannot  perform 
this  duty,  19  nor  is  the  officer  in  charge  of  the  deck  compe- 
tent,2o  nor  a  steward  standing  by  tne  companion  way. 21 
The  fact  that  the  lookout  was  engaged  just  previous  to  the 
collision  in  hauling  down  the  flying  ]ib,  was  a  fault  directly 
contributory  to  the  disaster. -^^  A  custom  or  usage  of  call- 
ing all  hanas  to  reef  sails  will  not,  when  hands  are  short, 
dispense  with  the  necessity  of  a  lookout,  especially  at 
nignt.28    There  is  no  fixed  position  for  a  lookout,  cstab- 
lisned  by  law;^^  his  proper  position  is  where  he  can  see  as 
well  as  in  any  other  placets    He  should  be  well  forward, 
so  stiitioned  that  he  may  be  able  to  discern  a  vessel  at 
the  earliest  moment  ;^^  so,  persons  stationed  on  tlie  for- 
ward deck  are  properly  placed, '-^"^  but  the  pilot-house,  in 
the  night  time,  especially  if  very  dark  and  the   view 
obstructed,  is  not  the  uroper  place, ^^  nor  is  it  sufficient 
that  he  be  placed  aft  of  the  pilot-house. '-^-^    It  is  not  the 
duty  of  a  lookout  to  reannounce  a  light,  where  nothing 
has  taken  place  to  render  a  new  order  necessary  or  prob- 
able.^   His  testimony  that  there  were  no  lights  visible  is 
affirmative  evidence  of  that  fact.^^  A  lookout  at  the  stern 
of  the  vessel  is  not  required  except  when  she  is  backing.^^ 

1   Pope  9.  The  R.  B.  Forbes^  1  Cliff.  347 ;  Tlie  Catherine  v.  Dickinson, 
17  How.  170;  TbeGeuessee  Chief,  12  How.  443;  The  Blossom,  Oicott, 
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17  The  Lyon,  1  Brown  Adm.  es:  The  New  York  v.  Bea,  18  How.  225; 
The  Ottawa,  3  Wall.  273 :  The  William  K.  Perrin  v.  The  Louisiana,  6 
Ainer.  Law  Beg.  422;  Bollock  v.  The  Laniar,  1  West.  L.  J.  444;  Culbert- 
soa  V.  Shaw,  18  uow.  585;  The  Genessee  Chief,  12  How.  4(i2. 

18  The  Oenessee  Chief,  12  How.  454 ;  The  New  York  v.  Rea,  18  How. 
225;  8t.  John  v.  Paine,  10  How.  557 ;  'i  he  Ottawa,  2  WaU.  273;  -  The  Blos- 
som, Olcott,  194;  The  Emily,  Ibid.  132:  S.  C.  1  Blatchf.  238;  The  Young 
America,  1  Brown  Adm.  652 ;  The  Nabob,  Ibid.  123 ;  The  Louisiana  v. 
Fisher,  21  How.  1 :  The  Tillle,  13  Blatchf.  514;  The  Coleman  and  Foster, 
1  Brown  Adm.  459;  The  Victor,  Ibid.  449. 

19  The  Coleman  and  Foster,  1  Brown  Adm.  459;  The  Young  America, 
Ibid.  552il'he  Armstrong,  Ibid.  130;  The  Zouave,  Ibid.  ilU;  The  Hypo- 
dame,  6  WaU.  224 ;  The  Ottawa,  3  Wall.  268 ;  The  John  Fretter,  not  re- 
ported ;  The  TilUe,  13  Blatchf.  514 ;  The  City  of  New  York,  8  Blatchf.  194. 

20  The  Parkersburgh,  5  Blatchf.  247 ;  Hazlett  v.  Conrad,  1  Dill.  79 ;  The 
Arthur  Gordon,  Lush.  270;  The  Obey,  Law  Kep.  1  Adm.  102 ;  The  Gray 
Eagle,  1  Biss.  481;  Haney  v,  Baltimore  &c.  Co.  23  How.  287;  Union  8.  S. 
Co.  V.  N.  Y.  &c.  Co.  24  How.  307;  The  Blossom,  Olcott,  194;  The  Emily, 
Ibid.  132 ;  1  Blatchf.  238 ;  Poole  t7.  The  Washington,  9  N.  Y.  Leg.  Obs^ 
821 ;  The  Empire  State,  2  Biss.  216. 

21  The  Gratitude,  3  Ben.  108. 

22  The  H.  P.  Baldwin,!  Brown  Adm.  300. 

23  The  H.  P.  Baldwin,  1  Brown  Adm.  300 ;  The  Catharine  v.  Dickin- 
son, 17  How.  170;  Thorp  v.  Hammond,  12  WalL  408. 

24  The  Kalllsto,  2  Hughes,  128. 

25  The  Morning  Light,  2  WalL  558;  The  Genessee  Chief,  12  How.  443; 
St.  John  V.  Paine,  10  How.  557. 

26  The  Kalllsto.  2  Hughes,  128;  St.  John  v.  Paine,  10  How.  657;  New- 
ton V,  Stebbins,  Ibid.  606;  The  Genessee  Chief  v.  Fitzhugh,  12  How. 443; 
The  Pavonla,  5  Ben.  279:  The  James  Adger,  3  Blatchf.  515:  Tlio  North- 
em  Indiana,  3  Blatchf.  9*} :  Ward  v.  The  Ogdeusburgh,  5  McLean,  622; 
Newb.  139:  N.  Y.  &  B.  T.  Co.  v.  PhiladelphUi  8.  N.  Co.  22  How.  461:  Ha- 
ney V.  Baltimore  8.  P.  Co.  23  How.  287 ;  'i  he  New  York  v.  Bea,  id  How. 
225;  The  Clyde,  1  Splnks  Ec.  &  Ad.  27;  Netherlands  8.  Co.  v.  Styles,  9 
Moore  P.  C.  286;  Tho  Europa,  2  Eng.  L.  &  E.  557;  'i  he  George,  5r^otes 
of  C.  368:  Jameson  v.  Drlnkald,  iTsIoore  P.  C.  148 ;  'Ihe  Shannon,  2 
Hagg.  Adm.  173;  The  Columbine,  2  W.  Bob.  33;  The  Ericsson,  Swabey, 
98;  ttusk  v.  The  Freestone,  2  Bond,  235. 

27  The  Ottawa,  3  Wall.  273;  Haney  v.  Baltimore  &c.  Co.  23  How.  287; 
The  New  York  v.  Bea,  18  How.  223. 

28  The  Ottawa,  3  Wall.  273;  St.  John  v.  Paine,  10  How.  557;  The  Oen- 
essee Chief.  12  How.  443;  Cliambei-iain  v.  Ward,  21  How.  539;  Kilhun  v. 
The  Eri,  3  Cliff.  461. 

29  New  York  &c.  Co.  v.  Philadelphia  Ac  Co.  22  How.  471;  The  Park- 
ersburgh, 5  Biatchf.  247;  Hazlett  v.  Conrad,  1  Dill.  79;  Chamberlain  o. 
Ward,  21  How.  539. 

30  The  Sunnyside,  6  Amer.  Law  T.  277. 

31  The  Sam  Weller,  5  Ben.  293. 

32  The  Morning  Star,  4  Biss.  62. 

§  368.  Rules  of  navigation.— Every  steam  Tessel 
which  is  under  sail,  and  not  under  steam,  shall  be  consid- 
ered a  sail  vessel ;  and  every  steam  vessel  which  is  under 
steam,  whether  under  sail  or  not,  .shall  be  considered  a 
steam  vessel.^    Every  vessel  navigating  the  sea,  not  pro- 
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pelled  by  oars,  is  a  &ea;^oing  ship.^  The  words  "  risk  of 
collision  '*  are  not  used  in  the  same  sense  in  articles  13  and 
16;  in  the  latter  they  apply  only  in  cases  of  manifest  dan- 
ger.^ The  rules  of  navigation  are  to  be  strictly  adhered 
to; 4  they  are  employed  as  standards  to  regulate  the  ap- 
preciation of  care,  skill,  and  lidelity  with  which  the  vessel 
performs  her  duties  in  cases  of  collision.^  It  is  not  advis- 
able to  allow  these  important  regulations  to  be  satisfied  by 
equivalents,  or  by  anything  less  than  a  close  and  literal 
adherence  to  what  they  prescribe;  ^  but  they  are  not  abso- 
lutely inflexible.  "^  Bules  of  navigation  are  obligatory 
upon  vessels  approaching  each  other  from  the  time  the 
necessity  for  caution  begins,  and  so  long  as  the  means  and 
opportunity  to  avoid  the  danger  remain ;  ^  but  they  do  not 
apply  to  vessels  after  approaching  so  near  that  collision  is 
inevitable,^  or  while  they  are  so  lar  that  measures  of  pre- 
caution have  not  become  necessary.  ^<>  They  cannot  be 
evoked  bv  those  who  have  rendered  their  observance  im- 
practicable, or  eminently  dangerous  to  human  life.^^  If 
in  the  power  of  one  vessel  to  avoid  a  collision  by  giving 
way,  she  is  bound  to  do  so  notwithstanding  the  rules. ^^ 
The  purpose  and  spirit  of  the  laws  aim  at  the  safety  of  the 
vessel,  and  the  method  is  secondary,  is  They  form  a  par- 
amount rule  of  decision  when  applicable ;  but  where  a  dis- 
puted question  arises,  evidence  of  experts  is  admissible.  ^^ 
The  ordinary  rules  of  navigation  are  binding  upon  vessels 
meeting  pilot  boats,i«>  and  on  Ashing  vessels  on  their  ^h- 
inggroui)ds.i<* 

1  The  Hyppodame,  6  Wall.  216;  The  Carroll,  8  Wall.  302;  The  Fair* 
banks,!)  Wall.  420;  The  Corsica, 9  WaU. 630;  The  Scotia,  14  WaU.  170;  The 
Continental.  Ibid.  345;  The  Chesapeake,  5  Blatch.  411;  The  Huntsvllle, 
8  BlatcM .  228.   And  see  Bev.  Stats,  sec.  4233. 

2  Cope  V.  Doherty,  4  Jur.  N.  S.  699. 

3  The  Free  State,  1  Brown  Adm.  251. 

4  The  Sannyside,  1  Brown  Adm.  250,  explaining  The  Gray  Eagle,  9 
Wall.  505:  'ihe  Pilot.  1  Biss.  159;  ihe  Scotland,  1  Ben.  295;  The  O.  G. 
Vauderbilt,  Abb.  Adm.  3til;  The  Oregon  v.  Bocca,  18  How.  570;  The 
Hope,  1  W.  Rob.  154. 

5  The  Santa  Claus,  Olcott.  435 ;  The  Hope,  1 W.  Bob.  154 ;  The  Friend, 
I  W.  Rob.  478. 

6  The  Pennsylvania,  19  Wall.  135;  The  Emperor,  Holt.  R.  B.  38. 

7  The  Santa  Claus,  Olcott,  435;  The  Friend,  1 W.  Rob.  478. 

8  New  York  &c.  S.  S.  Co.  o.  Rmnball,  21  How.  372;  The  Dexter,  23 
Wall. 69;  Bentley  v.  Coyne, 4  Wall.  60i):  ihe  Nichols,?  Wall. 663;  The 
Ericsson,  Swabey,  38;  The  Delaware  v.  The  Osprey,  5  Pa.  L.  J.  172. 

9  The  Wenona,  19  Wall.  52;  New  York  &c.  v.  Rumball,  21  How.  372. 

10  The  Wenona,  19  Wall.  52 ;  The  Montlcello  v.  The  Molllson,  17  How. 
152;  Baker  V.  The  City  of  New  York,  1  Cliff.  83;  Newton  v.  Stebbins,  10 
How.  580. 
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11  Baker  v.  The  Cl^  of  New  York,  I  Cliff.  83;  Tbe  Birkenhead,  2  W. 
Bob.  70;  The  Bose,  2  w.  F<ot>*  1 ;  ihe  Jmues  Watt,  2  W.  Bob.  270. 

12  The  PUot,  1  Bits.  163;  Tbe  Hope,  1  W.  Bob.  IM. 

13  The  Santa  Claus,  Oleott,  436;  Tbe  Friend,  1 W.  Bob.  478. 

14  The  City  of  Washington,  92  U.  8. 31. 

15  The  Clement,  2  Curt.  363;  The  Blossom,  Oleott,  188. 

16  The  Summit,  2  Curt..  150. 

§  369.  River  navigation.— Where  a  yessel  is  ap- 
proaching a  point  of  the  river  where  there  are  dangerous 
obstrac  AoDB,  and  in  a  high  state  of  the  wind»  it  is  her  duty 
to  lie  by  till  the  wind  has  gone  down.^    Where,  to  avoid 
the  danger  from  natural  obstructions,  a  vessel  chances 
her  course  after  passing  them,  she  is  bound  to  resume  ner 
original  course.^  The  owner  of  a  steamer  is  bound  to  know 
the  difficulties  of  the  navigation.  ^    Where  a  vessel  is  mov- 
ing down  with  the  current,  meeting  a  vessel  going  up,  the 
vessel  moving  the  slowest  is  less  bound  to  precaution.'* 
An  overtaking  vessel  must  see  to  it  that  she  selects  the 
time  and  place  in  which  to  pass  safely  if  the  other  does 
nothing  to  thwart  her;  and  she  is  in  fault  in  case  of  a  col- 
lision.»    The  vessel  being  approached  on  her  starboard 
side,  on  a  rounding  course  intending  to  cross  her  bows,  is 
under  no  obligations  to  promote  the  movement.^    There 
is  no  general  obligation  upon  vessels  navigating  rivers  to 
keep  to  the  right  of  the  center  of  the  channel,  ^  but  a  local 
act  requiring  vessels  to  navigate  as  near  as  possible  to  the 
center  of  the  river  is  binding. ^    In  some  States  the  boat 
going  with  the  current  is  generally  required  to  keep  the 
middle  of  the  stream,  while  the  ascending  boat  keeps 
close  to  either  shore  ;^  in  others  tbe  usage  is,  that  both  as- 
cending and  descending  boats  shall  keep  to  the  right  of 
the  center  of  the  channeL^^^    A  neglect  of  a  pilot  to  lay 
the  course  of  the  steamboat  when  approaching  another 
boat,  in  conformity  with  the  well-settled  custom  of  boats 
plying  on  the  river,  or  the  failure  to  keep  a  proper  look- 
out, is  a  fault  in  navigation  which  exposes  a  steamboat  to 
liability  for  a  collision.^!    When  a  steamer  signals  her  de- 
sire to  pass  in  an  unusual  manner,  she  has  no  rieht  to 
change  her  course  until  it  is  certain  that  she  has  made  the 
other  steamer  hear  and  understand  her  signals.^:*    If,  on 
approaching  a  tug,  she  signals  a  certain  course,  but  re- 
ceives no  response,  it  is  a  fault  in  not  slowing  her  en- 
giues.^3    Tugs  approaching  on  converging  lines,  and  one 
giving  signal  to  pass  to  tbe  larboard,  and  the  answer  is  to 
pass  to  tHe  port,  and  the  lirst  repeating  the  signal,  which 
IS  not  answered,  the  Urst  should  proceed  cautiously,  and 
not  run  across  the  lines  of  the  other.  ^^    In  departing  from 
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the  statutory  rofinila^ons  the  Tessel  aBSumes  the  entire 
risk  of  her  signal  being  heard  and  understood  bv  the  ap- 
proaching Tessel,  and  of  herself  hearing  and  understand- 
ing the  reply.  ^^  A  sail  vessel  coming  down  a  river  does 
not  hold  her  course  when  without  cause  she  changes  from 
the  west  to  the  east  side  of  the  river.  ^(* 

1  The  Mobler,  21  WtiL  230. 

2  The  John  L.  Hasbronek,  98  n.  8. 40S. 

3  The  Lady  Pike,  21  WalLl. 

4  Waring  v.  Clarke,  ft  How.  002;  The  Ohester,  3  Bbgg.  Adm.  816. 

ft  TheOceana8,5Ben.546;  12  Blatchf.  480;  The  Nam@n8ett,  5  Ben. 
258;  The  Governor,  Abb.  Adm.  108;  Whltrldge v. Dill. 23How. 448;  The 
Bbode  Island,  1  Blatchf .  363. 

6  ^cNallT  V.  Meyer,  5  Ben.  239 ;  The  Newport,  5  Ben.  281 ;  14  Int. 
Bev.  Bee.  87. 

7  The  Milwaukee,  1  Brown  Adm.  313. 

8  TheOeoigelAwandTheT.  y.  Arrowsmlth,  3Ben.467:  TheE.C. 
Scianton,  4  Ben.  127;  3  Blatchf.  M;  The  Bridgeport,  1  Ben.  6S. 

9  Williamson  v.  Barrett,  13  How.  101;  Goslee  v.  Sbute,  18  How.  463; 
Slnnott  V.  'i'he  Dresden,  Newb.  474 ;  Bates  v.  The  Natchez,  Ibid.  489 ; 
Goslee  «.  Shute,  18  How.  463;  Jones  v.  Pitcher,  3  Stewt.  A  P.  135:  My- 
ers v.  Perry,  1  La.  An.  372 ;  Drew  v.  The  Chesapeake,  8  Doug.  (Mich.) 
33;  Steamooat  Co.  v.  Whulden,  4  Harring.  228 ;  Moore  v.  Moss,  14  HL 
lOtr;  Bogers  v.  McCune,  19  Mo.  557. 

10  The  Yanderbllt,  6  WalL  225.  See  The  Nymph  of  Chester,  Holt  B. 
B.  34. 

11  The  Magenta,  2  Abb.  XT.  8.495. 

12  The  Johnson,  9  WalL  146;  Instance  where  both  in  fault— The 
Queen's  County,  6  Ben.  146. 

13  Meyer  v.  The  Newport,  14  Int.  Ber.  Bee.  87. 

14  The  Louis  Dole,  5  Blss.  172.  And  see  The  Quickstep,  2  Bin.  291; 
The  Queen's  County,  6  Ben.  146. 

15  The  Milwaukee,  1  Brown  Adm.  326 ;  The  St.  John.  7  Blatehf.  220; 
2  Ben.  192;  The  Atlas,  4  Ben.  27  ;  lO  Blatchf.  459 ;  Stainback  v.  Bae,  14 
How.  632. 

16  The  John  L.  Hasbrouck,  4  Ben.  359;  05  U.  8. 405. 

§  370.  In  special  caees. — Steamboats  meetine  on  the 
Hudson  Hiver  must  pass  to  the  right,  unless  there  oe  such 
Hubstantial  reason  why  that  cannot  be  done.^  It  is  un- 
lawful for  two  vessels  of  large  size  going  in  the  same  di- 
rection to  be  in  Hell  Gate  together,  and  the  one  charge- 
able with  being  there  is  responsible  for  a  collision.^  Tne 
rule  of  the  Chicago  Kiver  is  that  a  steamer  must  take  the 
starboard  side  of  the  channel  in  ascendins  or  descending; 
but  should  she  wish  to  go  to  the  port  side,  the  pro{)er  signal 
is  given  by  a  whistle,  to  indicate  her  desire,  and  if  the  ap- 
proaching steamer  consents,  the  former  may  go  to  port.^ 
The  rule  does  not  authorize  one  steamer  to  dictate  to  an- 
other a  departure  from  the  course  prescribed  by  act  of 
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Congress.^  The  rule  that  they  Bhonld  carry  a  boat  astern 
with  a  line  which  may  be  thrown  on  shore  is  not  applied 
with  strictness  to  canal  boats.^  Outgoing  tugs  should 
keep  to  the  south  of  the  center  of  the  channel,  and  incom- 
ing ones  to  the  north. <^  The  rules  of  navigation  apply  on 
the  Chicago  Biver  to  the  extremity  of  the  piers.^  Boats 
which  navigate  the  Ohio  Biver,  in  either  high  or  low  water, 
must  be  held  to  a  knowledge  of  the  currents  incident  to 
the  state  of  the  water,  and  they  must  be  held  responsible 
on  being  driven  by  currents  to  the  infliction  of  injury  to 
the  property  of  others.^  During  a  high  state  of  the 
water  the  descending  boat  should  keep  near  the  middle  of 
the  river,  and  an  up>going  boat  may  choose  which  side  of 
the  descending  boat  she  will  take.^  Steamers  on  the  Mis- 
sissippi Biver,  in  fault  for  not  sounding  steam  whistles  at 
intervals  not  exceeding  two  minutes.^ 

1  The  St.  John,  7  Blatchf .  229 ;  Tbe  Johnson,  9  WalL  146. 

2  The  Nanagansett,  5  Ben.  259. 

3  The  Brothers,  2  BlBS.  104. 

4  The  Milwaukee,  1  Brown  Adm.  8U. 
A  The  B.  S.  Sheppard,  1  Biss.  221. 

6  The  Louis  Dole,  9  Blss.  172. 

7  The  Louis  Dole,  9  Blss.  172. 

8  HaUv.Llttte,  18  Alb.  L.  J.  153;  The  Harnuret,94  U.  S.  494:  The 
Louisiana,  3  Wall.  173;  The  Granite  State,  IbidL  310;  Ure  v.  Cofflnan, 
19  How.  56;  Rogers  v.  The  8t.  Charles,  Ibid.  108:  New  York  and  Y.  S. 
8.  Go.  V.  Calderwood,  Ibid.  241 :  The  Clarita  and  Clara,  23  WalL  13 :  The 
Sea  Oull,  Ibid.  165;  The  Great  Republic,  Ibid.  29:  Culbertson  v.  Shaw, 
l8  How.  684;  Fearce  v.  Page,  24  Ibid.  228;  Ibid.  313. 

9  Keys  V.  The  Ambassador,  1  Bond,  237;  Schenck  v.  The  Fremont, 
Id.  57. 

10   The  Milwaukee,  2  Biss.  609. 

§  371.  Sail  vessels  meeting.— If  two  vessels  are  meet- 
ing end  on,  or  nearly  end  on,  so  as  to  involve  the  risk  of 
a  collision,  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  tbe  port  side  of  the  other,  and  a  neglect 
to  do  so,  or  a  starboarding,  is  a  fault. ^  The  '*  Golden 
Rule  "  of  porting  and  passing  to  the  right  was  established 
before  the  Act  of  1864.^  It  lays  down  tne  rule  stringently, 
and  is  not  affected  by  subsequent  acts  of  Congress.^  It 
has  exceptions  only  in  extreme  cases.*  It  applies  whether 
the  vessels  are  close  hauled  or  not;  *  but  onfy  where  both 
are  sail  vessels  or  both  steamers.  <^  It  is  obligatory  only 
from  the  time  precaution  becomes  necessary,  and  contin- 
ues only  so  long  as  the  means  and  opportunity  to  avoid 
the  danger  remain;  ?  but  it  is  the  duty  to  port  oefore  the 
risk  of  collision  has  accrued.^  Where  neither  ported  helm 
in  time,  both  vessels  are  in  fault.^    The  fact  that  each 
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does  not  discover  the  other  at  the  same  moment  does  not 
materially  affect  the  question  as  to  which  was  in  fault.i<> 
If  vessels  are  approacning  each  other  end  on,  with  berth 
enough  to  exclude  the  possibility  of  their  coming  together, 
they  are  not  required  to  port  helm.ii  It  would  be  a  suffi- 
cient excuse  for  not  porting  helm  that  by  porting  she 
would  have  run  aground,  ^2  or  that  it  would  promote  a  col- 
lision.^s  Although  one  vessel  might  have  been  properly 
considered  as  nearly  close  hauled,  or  as  '*  running  with 
good  fuiy'  and  neither  so  close  but  that  a  slight  change  to 
starboard  could  have  been  made,  the  vessel  on  the  star- 
board tack  is  not  relieved  from  porting  her  helm  by  the 
provisions  of  the  19th  article.^* 

1  The  Nichols,  7  Wall.  656;  The  Queen  Dowager,  Piatt  on  Lights,  58; 
The  Gratitude,  4  Ben.  62;  The  Edmund  Levy,  6  Ben.  271:  The  Sylves- 
ter Hale,  6  Ben.  623;  The  £.  C.  Scranton,  3  Blatchf.  53;  The  Nlaijara,  I 
Blatchf .  87. 

2  The  Free  State,  1  Brown  Adm.  263;  St.  John  v.  Paine,  10  How.  557; 
The  Nlmrod,  15  Jur.  1201;  'J  he  Duke  of  Sussex,  1  W.  Bob.  270;  The 
Bose,  2  W.  Bob.  1;  New  York  Ac  Co.  v.  Philadelphia  &c,  Co.  22  How. 
461. 

3  The  Free  State,  1  Brown  Adm.  263:  The  Nlmrod,  24  Eng.  L.  &  E. 
589;  St.  John  r.  Falne.  10  How.  557;  I  he  Duke  of  Sussex,  1  W/Bob.  270: 
The  Bose,  2  W.  Bob.  1;  N.  Y.  &  B.  Transp.  Co.  v.  P.  &  S.  S.  N.  Co.  22 
Bow.  461. 

4  The  Louisa,  3  Ware,  132;  The  Oregon  v.  Bowe,  10  How.  572. 

5  The  Eliza,  Holt  B.B.  67.  But  see  The  Catharine  Slarla,  Holt  B.  B. 
87;  The  Wolverine,  Holt  B.  B.  99. 

6  Haney  v.  The  Louisiana,  Taney,  602. 

7  The  Dexter,  23  WalL  69. 

8  The  Free  State,  1  Brown  Adm.  268;  The  Nichols,  7  WalL  656;  The 
Transit,  3  Ben.  193;  The  Tracy  J.  Bronson,  3  Ben.  341. 

9  The  Tracy  J.  Bronson,  3  Ben.  345;  The  Prlncessan  Lovisa  v.  The 
Artemas,  Holt  B.  B.  75;  The  Amelia  v.  The  Catherine  Uaria,  Ibid.  87; 
The  Nichols,  7  WalL  656. 

10  Crowel  t7.  The  Badama,  2  ClifE.  551. 

11  The  George  Law,  3  Ben.  466 ;  The  Nichols,  7  Wall.  656 ;  Ward  v.  The 
Ogdensburgb,  5  McLean,  637;  Newb.  153;  The  Bose,  2  W.  Bob.  L 

12  The  Mexican,  Holt  B.  B.  130. 

13  The  Scotia,  7  Blatchf.  340;  New  York  Ac.  Co.  v.  Philadelphia  fto. 
Co.  22  How.  461. 

14  The  Tracy  J.  Bronson,  3  Ben.  344;  The  Prlncessan  Lovisa  «.  The 
Artemas,  Holt  B.  B.  75. 

§  372.  Sail  vessela  croB8iiig.*-By  the  maritime  law, 
a  vessel  going  free  must  get  out  of  the  way  of  one  close 
hauled,  and  the  correlative  duty  is  Imposed  on  the  vessel 
close  hauled  or  sailing  on  the  starboard  tack  to  keep  Iier 
course,  while  the  one  on  tbe  port  tack  gives  way.^  The 
vessel  not  obeying  the  rule  is  liable  unless  it  shows  that 


'1= 

¥ 
I- 

s- 
I: 


COLLISION.  386 

§  374.  SteamezB  crosBing.  —  If  two  vessels  under 
steam  are  crossing  so  as  to  involve  risk  of  collision,  the 
vessel  which  has  the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the  other.  ^  The  ship  that 
has  the  otner  on  her  own  starboard  side  shall  keep  out  of 
the  way  of  the  other,  and  is  in  fault  in  not  properly  ob- 
serving the  approach,  in  changing  to  a  course  which  pro- 
moted danger,  and  in  not  slowing,  stopping,  and  backing 
when  danger  was  obvious.^  The  rule  should  be  steadily 
enforced.^  The  one  more  manageable  is  bound  to  avoia 
the  other.^  It  is  the  duty  of  a  steamer  to  keep  out  of  the 
way  of  a  tug  and  her  tow.6 

1  The  Corslcn,  i)  Wall.  630;  The  Hansa.  3  Ben.  99;  S.  C.  7  Blatchf. 
288;  The  Chesapeake.  1  Bcu.  23;  The  Favorlta,  Ibid.  30;  The  Fliigal. 
HoltR.  R.  158;  The  William  Hunter,  Ibid.  161;  The  Cayuga,  14  wkiL 
275 ;  Whitridge  v.  Dill,  33  How.  448. 

2  The  Santiago  de  Cuba.  10  Blatchf.  454 ;  The  North  Star,  8  Blatchf. 
209. 

3  The  Chesapeake,  5  Blatchf.  411. 

4  Warinff  V.  Clarke,  5  How.  502;  The  Ann  and  Itfary,  2  W.  Bob.  189, 
7  Jar.  999;  The  Shaimon,  2  Hagg.  Adm.  173;  7  Jar.  380;  1 W.  Bob.  463. 

6  The  U.  S.  Grant,  7  Ben.  305:  The  Warrior.  Law  Bep.  S  Ad.  A  Ec. 
653. 

§  375.  Steamer  meeting  sail  vesseL — If  two  ves- 
sels, one  a  sail  vessel  and  the  other  a  steam  vessel,  are 
proceeding  in  such  directions  as  to  involve  risk  of  collis- 
ion, the  steam  vessel  shall  keep  out  of  the  way  of  the  sail 
vessel,  and  the  sail  A'essel  shall  keep  her  course;  ^  and  the 
steamer  will  be  deemed  in  fault  for  not  keeping  out  of  the 
way,2  without  regard  to  mistakes  or  ignorance  of  her  offi- 
cers and  crew.^  A  mail  steamship  is  bound  by  the  same 
rules  of  navigation  as  those  which  govern  other  steamers.'* 
When  the  sail  vessel  changes  her  course  the  steamer 
should  change  also,  to  avoid  a  collision.^  After  the  sail 
vessel  has  put  about  and  come  on  her  new  course  she  is 
bound  to  keep  it,  and  the  steamer  must  keep  out  of  her 
way.®  The  vessel  is  not  obliged  to  keep  on  the  wind  for 
a  steamer  to  pass  her,  except  in  special  cases.^  After  the 
sail  craft  has  selected  her  course  she  cannot  return  to  her 
former  course  in  front  of  an  approaching  steamer.^  In  a 
narrow  channel  the  vessel  is  to  beat  out  her  tack  and  come 
about  with  all  proper  dispatch,  leaving  to  the  steam  vessel 
the  responsibility  of  position,  enabling  her  to  do  so  with- 
out danger.^  The  master  of  the  steamer  should  assume  that 
the  sail  vessel  will  fulfill  her  duty.^^  The  rule  relating  to 
steamers  meeting  sailing  vessels  cannot  be  applied  where 
the  dangerous  contiguity  of  the  vessels  is  occasioned  by 
incompetency  or  mismanagement  of  the  sail  vessel.^^    A 
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§  376.  VesBel  to  hold  her  cotirse.— The  duty  of  the 
sailiiigTessel,  even  with  the  wind  free,  to  hold  her  courfle,  is 
imperative.  1  She  has  no  right  to  deviate,^  except  it  be 
necessary  to  avoid  immediate  danger  arising  from  natural 
.  canses,^  or  when  there  is  an  immediate  danger  of  collision ;  ^ 
but  she  has  no  right  to  deviate  because  she  rrdght  thereby 
avoid  a  collision,  unless  in  case  of  imminent  danger.^  A 
vessel,  whose  duty  it  is  to  keep  her  course,  should  not  an- 
ticipate the  motions  of  the  otner  vessel,  and  give  way — 
the  certainty  which  results  from  adhesion  to  general  rules 
is  absolutely  essential  to  the  safety  of  navigation.^  She 
may  rightfully  relv  on  the  steamer  using  precautions  to 
avoid  her,  7  up  to  the  last  moment,  as  if  there  was  no  dan- 
ger, &  as  it  is  tue  duty  of  the  steamer  to  adopt  such  precau- 
tions.9  Where  the  sail  vessel  has  her  lights  set  and  keeps 
her  course,  she  is  not  in  fault  in  case  of  a  collision;  lo  but 
if  she  varies,  the  steamer  is  responsible  only  for  ordinary 
exertions  to  avoid  her,^^  and  the  sail  vessel  will  be  in  fault, 
if  the  steamer  uses  all  reasonable  exertions  to  avoid  the 
danger  under  the  unexpected  change  of  course  ;^  but  a 
change  of  course  in  accordance  with  a  hail  from  the  steam- 
er is  not  a  fault.  ^3  a.  vessel  bound  to  hold  her  course 
must  not  change  because  the  other  vessel  takes  no  steps 
to  get  out  of  her  way.^*  She  cannot  assume  that  irregu- 
larities will  occur, IS  but  the  master  would  be  blameless  if 
the  approaching  ship  neglects  duty  so  long  as  to  produce 
alarm  in  an  experienced  sailor.io  Sailing  vessels  are  in 
no  way  entitled  to  hold  their  own  positions  and  courses 
under  all  circumstances,  and  rely  upon  steamers  for  a 
full  guarantee,  when  navigating  in  their  proximity. i' 
So,  when  meeting  or  converging  to  a  common  point,  she 
has  no  right  to  persist  in  her  course  as  a  privileged  one, 
so  as  to  make  a  collision  probable.  ^^  If  the  breach  of  the 
rule  requiring  vessels  to  hold  their  course  did  not  contrib- 
ute to  tne  collision,  the  violation  will  have  no  effect,  i^ 

1  The  Siinnyslde,  1  Brown  Adm.  247;  Bentley  v.  Coyne,  4  Wall.  509; 
The  Scotia,  5  Bliitclif.  227;  The  Continental,  8  Blatchf.  3;  Wheeler  v. 
The  Eastern  State,  2  Curt.  141:  The  Favorita,  8  BlatchX.  639;  Taylor  r. 
Harwooil,  Taney,  437;  The  City  of  Paris,  9  Wall.  634:  The  Western 
Metropolis.  7  Blatchf.  214:  Haney  v.  The  Louisiana,  Taney,  602:  The 
Kentucky,  4  Blatchf.  325;  Tlie  Fannie,  11  WaU.  238;  The  Wesley  Sey- 
mour, 7  Ben.  539. 

2  The  Sunnyslcle,  1  Bruwn  Adm.  249;  Tlie  Fashion,  Newb.  8;  8.  C.  6 
McLean,  152;  The  Lion,  1  Spraguc,  40;  The  CarroU,8  Wall.  302;  The 
Johnson,  9  Wall.  146:  Crockett  r.  Newton,  18  How.  581 ;  The  Free  State, 
1  Brown  Adm.  251 :  K.  Y.  and  L.  Steamship  Co.  v.  Bumball,  21  How. 
872;  The  Scotia,  5  Blatchf.  227;  The  Catherine  of  Dover,  2  Hagg.  Adm. 
145. 

3  The  John  L.  Hasbrouck,  93  U.  S.  405;  The  Cornelias  C.  Vanderbllt. 
Abb.  Adm.  364;  The  Narragansett,  Olcott,  388;  The  Neptune,  Olcott, 


(*"bI  "b  •Snr^iStt'Xt     ea     «a     «•     OB     v*   »:»   ■_ 


§  377  OOLUBIOK.  890 

§  377.  Vessels  overtaking.— Every  vessel  overtak- 
ing any  other  vessel  shall  keep  out  of  the  way  of  the  last- 
named  vessel.^  She  is  bound  to  select  her  time  and  place 
so  as  to  pass  in  safety .^  If  two  vessels  are  going  the  same 
way,  and  one  is  a  faster  sailer  than  the  other,  and  over- 
takes her,  she  is  bound  to  keep  out  of  her  way  ;3  but  if 
the  night  is  so  dark  tliat  the  vessel  ahead  cannot  be  seen, 
the  vessel  astern  cannot  be  held  to  this  rule.'^  If  two 
steamboats  are  going  in  the  same  direction,  the  one  ahead 
is  entitled  to  keep  her  course,  and  the  one  astern  must 
avoid  a  collision;^  ho,  where  the  one  ahead  was  a  sailing 
vessel,  and  the  one  astern  was  being  towed  by  a  steamer.^ 
There  is  imposed  upon  the  rear  boat  an  obligation  to  pre- 
caution and  care  which  is  not  chargeable  to  the  same  ex- 
tent to  the  other. "^  A  vessel  which  unnecessarily  attempts 
to  pass  another  vessel  in  a  difficult  passage  of  navigation, 
does  so  at  her  peril,  and  is  liable  for  damages  for  a  coUi- 
Bion.s  So  a  steamer  passing  a  tuc;  and  her  tows  is  liable 
for  a  collision  caused  by  the  swells  arising  from  her  mo- 
tion. ^  She  is  bound  to  know  the  depth  of  water,  and 
whether  her  swell  would  endanger  the  tow.w  She  must 
first  stop  and  ascertain  the  result  of  the  sheer  of  the  tug.^^ 
The  leading  vessel  is  not  justified  in  changing  her  coarse 
80  as  to  embarrass  or  throw  herself  across  the  track  of  the 
other.  ^2  The  following  vessel  is  bound  to  take  proper 
measures  to  allow  the  other  vessel  to  come  about  in 
changing  tack.  ^^  A  master  approaching  a  vessel  in  stays 
has  no  right  to  speculate  on  the  chances  of  her  coming 
completely  about,  getting  under  headway,  and  avoiding 
him.^^  Making  a  wide  sweep  in  turning,  so  as  to  gain 
headway,  is  not  objectionable,  unless  there  is  danger  of 
a  collision  in  doing  so.^^  Where  both  vessels  are  running 
free,  the  leading  vessel  must  give  way,  and  the  one  in 
pursuit  must  pass  under  her  stern.i^^  Where  vessels  are 
approaching  each  other  in  what  pilot  rules  call  the  "  first 
situation,"  the  boat  crossing  the  bow  of  the  other  must 
keep  its  course,  and  the  other  should  port  its  helm  and 
pass  astem.i7  where  a  vessel  with  the  wind  aft  attempts 
to  go  astern  of  a  close-hauled  vessel  on  the  port  tack,  and 
at  that  instant  the  latter  came  about,  the  latter  was  in 
fault  for  not  keeping  her  course.  ^^  A  steamer,  about  to 
cross  another  steamer  on  her  starboard  side,  and  beln^ 
also  the  following  vessel,  was  in  fault  in  case  of  a  colli- 
sion. ^^ 

1  The  W.  H.  Clark,  5  Blss.  903:  The  Orace  Glrdler,  7  WalL  ISGsThe 
Lena*  Holt  R.  B.  (51.  313;  ThoEmma,  Ibid.  252;  The  Intrepide,  Ibid. 
210;  The  Emily,  Ibid.  217;  '1  bo  Royal  Consort,  Ibid.  220;  The  Evange- 
line.  Ibid.  217;  The  Narragaiisett,  10  Blatchf.  475;  The  Peckforton 
^mbOo,  47  Law  J.  12. 
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2  The  OceanuB,  12  Blatchf .  430. 

S  Whitrtdge  r .  Dili,  23  How.  443 ;  The  Ann  Caroline,  2  Wan.  538.  Bui 
see  The  Clement,  1  Spragae,  257 ;  2  Curt.  a&i. 

4  The  Morning  Light,  2  WalL  550. 

5  The  Qovernor,  Abb.  Adm.  106;  The  Bhode  Islandt_01cott,  fiOSt 
1  Blatchf.  863;  Ward  v.  The  Dousman,  6  McLean,  231;  The  General 
McCandless,  6  Ben.  223 ;  McOrew  v.  The  Melnotte,  1  Bond,  453. 

6  The  Carolus,  2  Curt.  69;  McGrew  v.  The  Melnotte,  1  Bond,  453. 

7  The  Great  Bepnbllc,  23  Wall.  20;  The  W.  H.  Clark,  5  Blss.  302: 
Whitridge  v.  Dill,  23  How.  448;  The  Governor,  Abb.  Adm.  108. 

8  Naugatack  T.  Co.  v.  The  Bhode  Island,  7  N.  Y.  Leg.  Oba.  38. 

9  The  C.  H.  Northam,  3  Blatchf.  31;  7  Ben.  249;  The  Morrlsanla,  11 
Bhitchf.  512;  The  Leo,  11  Blatchf.  225. 

10  The  Northam,  7  Ben.  249. 

11  Nelson  v.  The  Thomas  Sparks,  18  How.  Pr.  20. 

12  The  W.  H.  Clark,  6  Biss.  295. 

13  Smith  V.  The  Nellie  D.  2  Int.  Bev .  Bee.  62 ;  6  Blatchf.  24S. 

14  The  Charlotte  Baab,  Brown  Adm.  456;  The  ArgOf  Swab.  464;  Th« 
Priscllla,  Law  Bep.  3  Adm.  and  £c.  125;  The  Nellie  D.  5  Blatchf.  245, 

15  Bed  Bank  Ferry  Co.  v.  The  John  W.  Gandy,  7  Amer.  Law  Beg.  (MM, 

16  The  Bhode  Island,  Olcott,  616;  Marsh  v.  Blythe,  1  Nott  A  McCL 
170. 

17  The  Yancoaver,  2  Sawy.  381 ;  18  Int.  Bev.  Bee.  103. 

18  The  Bichard  B.  Hlggins,  1  Low.  290. 

19  The  Columbia,  10  WalL  246. 

§  378.  Feny-boatB.— The  ferry-boats  are  not  bound 
to  cease  their  trips  by  reason  of  a  fog.^  A  ferrv-boat 
mast  not  leave  her  slip  when  there  is  danger  of  collision 
with  a  passing  vessel;  '^  but  she  is  not  bound  to  lie  waiting 
for  an  expect-ed  arrival.  ^  Where  a  ferry-boat,  knowing  the 
position  of  a  steamer  in  a  thick  fog  and  at  anchor,  col- 
lided with  her  on  a  second  trip,  she  was  In  fault. **  Where 
a  ferry-boat  in  a  dense  fog  hears  the  whistle  of  an  ap- 
proaching boat,  it  is  her  duty  to  slow  and  back  her  en- 
gines till  she  can  see  the  light  of  the  other  boat.^  A  ferry- 
boat is  not  in  fault  in  not  slowing  wlien  on  her  usual  course, 
and  after  signal  given  and  answered  by  an  approaching 
propeller; 6  but  sue  is  in  fault  for  not  holding  back  to 
let  a  steamer  pass  ahead  on  notice  by  the  steamer  blow- 
ing two  whistles. '  So,  where  she  saw  a  steamer  which  had 
already  sheered  to  starboard  to  pass  under  the  ferrv-boat's 
Stern,  It  was  a  fault  in  her  to  back  instead  of  keeping 
right  on. 8  It  is  culpable  negligence  to  run  on  a  dark  night 
through  a  crowded  harbor  relying  solely  on  a  compass.^ 
Steam  ferry-boats  are  within  the  State  law  of  navigation 
requiring  vessels  to  keep  in  the  middle  of  the  channel;  ^^ 
they  are  in  fault  for  being  far  out  of  their  course.  '^  A 
ferry-boat,  having  a  steamer  on  her  starboad  side,  ia 
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bound  to  keep  out  of  the  way— tlie  steaiyier  to  keep  ber 
course.^''  It  is  a  fault  in  a  ferry-boat  for  not  Btoppins 
and  backing  as  soon  as  she  saw  the  tug  turn,  instead  or 
merely  slowing;  ^^  and  a  gross  negligence  for  omitting  to 
carry  a  whistle."  If  a  ferry-boat  is  unable  to  get  into  ner 
slip  by  reason  of  impediments  in  tlie  river,  she  may  at- 
tempt to  land  her  passengers  at  another  place  on  the  same 
Bide  of  the  river.^o 

1  The  Hudson,  5  Ben.  207. 

2  The  Favorlta,  1  Ben.  30;  18  WalL  538. 

3  The  Columbus,  Abb.  Adm.  384. 

4  The  D.  S.  Gregory,  6  Blatchf .  528;  7  Ben.  500. 
6   The  D.  S.  Gregory,  7  Ben.  500;  6  Blatchf.  528. 

6  The  John  Taylor,  6  Ben.  227 ;  The  Farorita,  1  Ben.  30;  18  WaU.  59S. 

7  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  344. 

8  The  Favorita,  1  Ben.  30;  18  Waa  508. 

9  Lenox  V.  The  Wlnisimmet  Go.  1  Sprague,  160. 

10  The  £.  C.  Scranton,3  Blatchf.  53;  The  Bay  State,  3  Blatchf.  48;  18 
How.  88. 

11  The  Lydia,  4  Ben.  523;  11  Blatchf.  415. 

12  The  Fraz  Sigel,  6  Ben.  550. 

13  The  Manhasset,  6  Ben.  301. 

14  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  344. 

15  The  Brooklyn,  1  Ben.  365. 

§  379.  Duty  of  tug  and  tow.— The  tug  and  tow  are 
treated  as  one  vessel,  a  steam  vessel  within  t(ie  rule  of 
keeping  out  of  the  way  of  sail  vessels,  the  sail  vessel  to 
keep  her  course.^^  If  two  steam  tugs  are  approaching  a 
vessel  from  different  directions,  the  one  following  in  the 
wake  of  the  vessel  should  come  up  on  the  starboard  quar- 
ter and  slacken  speed,  while  the  other  from  the  opposite 
direction  should  round  to,  so  as  to  head  the  same  way  as 
the  vessel.^  If,  for  any  reason,  the  ordinary  ranges,  lights, 
or  landmarks  are  obscured,  it  is  the  duty  of  the  tug  to 
take  necessary  precautions,  either  by  slowing,  stopping, 
or  backing,  or  sounding  the  channel.^  A  propeller  witii 
a  barge  iu  tow  is  not  within  the  rule  which  applies  to  sail- 
ing vessels ;  but  when  meeting  a  steamer  she  should  keep 
to  the  right.4  Some  of  the  rules  obligatory  on  steamers 
are  not  applicable  to  tugs  engaged  in  towing— as  a  tug 
towing  a  neet.s  As  to  duty  of  keeping  or  changing  course, 
sailing  vessels  in  tow  of  steam  lugs  are  to  be  considered 
as  steam  vessels.  <^  AVhere  a  tug  is  working  at  a  vessel 
aground,  it  is  her  duty  to  give  way  to  passing  vessels, 
though  it  may  require  a  temporary  suspension  of  her  ef- 
forts. ?    And  the  master  of  a  stccimer  approaching  a  tug  so 
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employed  has  a  right  to  rely  on  her  observance  of  thia 
duty  as  to  the  precautions  demanded.^  A  tug  with  a  tow 
must  maneuver  cautiously  and  prudently,  and  suction  of 
water  from  a  passing  vessel  is  a  natural  incident  to  be 
guarded  against.  ^ 

1  The  Philadelphia  Ac.  "R,  ft.  Go.  v.  The  J.  H.  Oantler,  6  Ben.  469:  11 
Am.  Law  Beg.  76d:  5  Am.  L.  T.  87:  The  Ivanhoe  &  Martha  H.  Heath,  7 
Ben.  213;  The  Nabob,  1  Brown  Adm.  115:  as  a  steamer  and  canal  boat 
lashed  together— 5  Ben.  4(>9:  1  Int.  Bev.  Bee.  39:  Philadelphia  &c.  Co. 
V.  The  J.  H.  Gautler.  5  Ben.  469 ;  5  Am.  L.  T.  87 ;  16  Am.  Law  Beg.  769 ;  15 
Int.  Bev.  Bee.  39;  The  America,  2  Ben.  475. 

2  Sturgis  V.  Glough,  21  How.  451. 

3  The  Morton,  1  Brown  Adm.  140 ;  Chamberlain  v.  Ward,  21  How.  539; 
Ibid.  572:  The  Birkenhead,  3  W.  Bob.  75;  The  Bose,  2  W.  Bob.  1;  The 
Perth,  3  Hagg.  Adm.  414. 

4  N.  Y.  Trans.  Co.  v.  Philadelphia  S.  N.  Co.  22  How.  461 ;  The  WilliaiC 
Hnnter,  Holt  B.  B.  163. 

5  Flannery  v.  The  Ontario,  4  Pa.  L.  J.  312. 

6  The  Pennsylvania,  3  Ben.  215. 

7  The  Napoleon,  1  Brown  Adm.  32. 

8  The  Napoleon,  1  Brown  Adm.  32. 

9  The  Monitor,  4  Blss.  503 ;  A  Scow  Without  a  Name,  7  Ben.  384. 

§  380.  Departure  from  rules.  —  In  general,  estab- 
lished rules  and  known  usages  should  be  carefully  fol- 
lowed; but  no  vessel  is  jnstihed  by  a  pertinacious  adher- 
ence to  a  rule  for  gettins  into  a  collision  with  a  ship  which 
she  might  have  avoided.  ^  The  rules  are  not  inflexible^ 
and  a  strict  observance  should  be  avoided  when  there  is 
a  plain  risk  in  adhering  to  them  ;  ^  they  must  not  be  stub- 
bornly adhered  to.^  These  rules  have  their  exceptions  in 
extreme  cases,  depending  upon  the  special  circumstances 
of  the  case,  and  in  respect  to  which  no  general  rule  can 
be  applied.*  A  tug  encumbered  with  a  ship  in  tow  and 
proceeding  stem  foremost  is  a  case  of  special  circumstance 
under  article  20  (now  24). ^  Extraordinary  contingencies 
a^ord  exceptions  to  ordinary  rules,  however  positive.  ^ 
While  a  vessel  is  not  to  be  considered  in  fault  merely  be- 
cause she  takes  an  unusual  course,  yet  where  there  is  a 
lisual  and  an  unusual  course  tbe  vessel  taking  the  unusual 
course  for  convenience  is  bound  to  see  that  she  does  it  iu 
safety; 7  and  the  party  in  fault  should  bear  whatever  in- 
convenience or  hardship  may  arise  out  of  attendant  diffi- 
culties and  doubts.s  Where  a  party  is  unlawfully  placed 
in  a  situation  which  compels  him  to  elect  between  two 
hazards,  and  is  forced  to  choose  upon  the  instant,  he  has 
the  right  of  selection,  and  will  not  be  responsible,  although 
the  most  fortunate  alternative  was  not  adopted.^  A  ves- 
sel inust  bear  the  consequences  of  a  contingency  to  which 
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Bhe  exposes  herself  .^<>  A  very  clear  case  of  departure  from 
a  rule  of  navigation  must  be  made  out  before  a  vessel  can 
be  pronounced  in  fault  for  not  regarding  it.  ^^  On  depart- 
ure from  the  rules  the  vessel  takes  on  herself  the  obliga- 
tion of  showing  that  the  departure  was  necessary  to  avoid 
immediate  danger,  and  that  the  course  adopted  was  rea- 
sonably calculated  to  do  so.^^  Both  vessels  will  be  in 
fault  on  keeping  on,  after  each  had  been  notified  that  the 
other  was  taking  a  course  which  would  make  a  collision 
inevitable.i8 

1  Allen  V.  Mackay,  1  Spragae,  219;  The  0.  C.  Yanderbllt,  Abb.  Adm. 
861 ;  The  Friend,  1  W.  Bob.  478;  The  Commerce,  3  W.  Rob.  29B. 

2  The  Pilot,  1  BIss.  166;  The  Santa  Claus,  Olcott,  428;  1  Blatch.  370. 

3  The  Sunuyslde,  1  Brown  Adm.  250,  explaining  Crockett  v.  Newton, 
18  How.  681. 

4  St.  John  V.  Paine,  10  How.  657 ;  The  Cayuga,  14  Wall.  276 ;  New  York 
Ac.  S.  S.  Co.  V.  Bumball,  21  How.  872;  The  Orinoco,  Holt  B.  B.98;  The 
Flora,  Ibid.  114  :  The  Great  Eastern,  Ibid.  167  ;  Brown.  A  L.  287 ;  The 
Graar  Van  Bechteren,  Holt  B.  B.  247;  The  Emma,  Ibid.  207;  The  Au« 
ra.  Ibid.  255;  The  W.  H.  Clark,  6  Bias.  302;  The  Grace  Ghrdler,  9  Wall. 
196. 

6   TheElectra,7Ben.  349;  The  Arthur  €k>rdon.  Lush.  270. 

6  The  North  Star,  8  Blatchf.  209:  The  Santa  Claus,  Olcott,  442:  The 
Friends.  1  W.  Bob.  478;  The  PUot,  1  Biss.  166 ;  The  Santiago  de  Cuba, 
10  Blatchf.  454.  ,  —^  . 

7  Judd  Co.  V.  The  Java,  14  Wall.  189,  reversing  S.  C.  I  Holmes,  15. 

8  The  Mayflower,  1  Brown  Adm.  389;  The  Gazelle,  2  W.  Bob.  279. 

9  The  Sonnyslde,  1  Brown  Adm.  245;  Saltonstall  v.  Stockton,  Taney, 
11 ;  S.  C.  13  Pet.  181 ;  The  Scotia,  7  Blatchf.  308. 

10  The  Hope,  2  W.  Bob.  8. 

11  McCoy  V.  The  Carrltuck,  2  Hughes,  91 ;  The  Clement,  2  Curt.  363> 
The  Hope,  1 W.  Bob.  154. 

12  The  Agra,  4  Moore  P.  C.  N.  S.  435 :  The  Corsica,  9  Wall.  630 ;  The 
Chesapeake^5  Blatchf.  411;  1  Ben.  23;  The  Concordia,  Law  Bep.  1  Adm. 
»8;  Holt  B.B.  142. 

13  The  Queens  County,  6  Ben.  146. 

§  331.  Error  in  eztremis.^Where  a  vessel  commits 
an  error  under  impending  danger,  or  in  extremis,  produced 
or  brought  about  Dy  another  vessel,  such  error  cannot  be 
alleged  as  a  fault.  ^  Acts  done  in  the  excitement  of  the 
moment,  and  in  extremis,  are,  if  unwise,  errors  and  not 
faults,  whether  wise  or  unwise  is  not  material.^  Even 
when  a  wrong  order  is  given  under  the  exigency  of  the 
circumstances  it  could  not  be  considered  a  lault.^  In  a 
case  of  sudden  emergency,  leaving  no  time  for  delibera* 
tiou,  great  allowance  should  be  made  for  any  error  iu  judg- 
ment.* A  vessel  majr  put  her  helm  to  port  or  to  starboard 
when  a  collision  is  inevitable,  although  it  would  have 
been  an  improper  course  to  pui'sue  before  collision  was  in- 
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— Haney  v.  Baltimore  8.  &  P.  Co.  23  How.  396:  N;  Y.  Ssc.  Co.  o.  BiimliailL 
21  How.  372;  The  Genes3ee  Chief,  12  How.  443. 

9   The  New  Champion,  Abb.  Adm.  206;  The  William  Yoong*  Olcott, 
88. 

10  Bideoat  v.  The  City  of  Hartford,  17  Int.  Ber.  Bee.  125. 

11  The  Argus,  Olcott,  313;  The  Harriet,  1  W.  Bob.  182;  The  Celt,  3 
Hagg.  Adm.  321. 

§  382.  Negligence.— When  the  thing  is  shown  to  bo 
under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary  course  of 
things,  with  proper  care,  does  not  happen,  it  is  evidence  in 
the  absence  of  explanation  that  tlio  accident  arose  from 
want  of  care.  I  Inability  to  prevent  a  collision  exists  at 
the  time  it  occurs,  but  it  is  generally  easy  to  trace  the 
cause  to  some  neglect  or  unskillful  act,  or  antecedent  omis- 
sion of  duty.^  A  commander  of  s^  steamer,  who  after  hear- 
ing the  whistle  of  an  approaching  vessel  goes  below  to  look 
after  freight  without  special  cause  is  in  fault,  if  a  collision 
occurs  while  he  is  below;  ^  but  the  master  is  not  bound  to 
be  on  deck  when  the  vessel  is  in  charge  of  a  second  mate 
and  a  coasting  pilot,  and  there  is  a  sufficient  crew.**  The 
inability  of  the  officer  in  charge  to  give  instant  orders  to 
the  engineer  when  a  collision  is  impending  is  negligence.^ 
Where  the  want  of  a  licensed  engineer  did  not  contribute 
to  the  injury,  it  will  not  defeat  a  recovery .s  Though  a 
steamer  displays  proper  lights,  she  will  not  be  held  blame- 
less if  she  neglects  other  duties  to  avoid  collision.  ?  It  is 
negligence  on  the  part  of  a  steamer  in  not  seeing  the  liglits 
of  an  approaching  vessel,^  and  a  gross  fault  fur  not  per- 
ceiving that  a  light  which  must  have  crossed  from  lar- 
board to  starboard  was  in  motion  and  not  at  anchor.-^ 
Where  one  vessel,  owing  to  the  darkness  of  the  night  iu  the 
direction  she  was  sailing  could  not  see  a  vessel  until  close 
up  to  her,  but  the  other  from  her  direction  could  sec  the 
first  vessel  at  a  much  greater  distance,  the  lirst  vessel  was 
not  deemed  in  fault.^^  A  vessel  is  iu  fault  for  oxhi biting 
a  confusion  of  lights. ii  The  want  of  reasonable  precau- 
tions on  a  steamer  is  a  gross  fault, ^'^  as  when  the  vessel 
was  in  plain  sight  in  sufficient  time  to  have  stopped  aud 
backedher  engines,  ^3  or  in  not  slacking  her  speed  when 
the  course  of  the  other  vessel  was  uncertain,  ^^  or  in  too 
great  speed  on  a  dark  night, ^^  or  in  sinking  a  vessel  by  a 
swell  caused  bjr  her  too  great  speed.  ^'J  Evidence  tuat 
a  boat  was  racins  is  admissible  to  show  neglijgence.>^7 
When  a  vessel  is  about  to  be  launched,  those  iu  charge  of 
her  must  give  customary  or  reasonable  notice,  i"  It  is. 
negligence  xor  a  pilot  tcT  start  a  steamer  from  her  slip 
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TThen  standing  aft  where  he  could  not  see  ahead,  and  thus 
ran  into  danger,  ^^  or  without  notice  to  other  vessels,  where 
the  engines  were  put  in  motion,  therehy  creating  a  swell, 
which  caused  vessels  to  break  from  their  moorings,!^  or 
where  vessels  at  a  slip  are  fastened  together  by  lines,  and 
one  of  them  moves  away  without  seeing  that  tne  lines  are 
unfastened.'^^  Where  a  bark  was  moored,  and  put  out  a 
fender  to  avoid  injury  from  a  colliding  vessel,  she  is  not 
liable  for  injury  to  such  vessel  caused  by  the  fender.^i 
Entering  a  harbor  on  a  dark  night  with  a  heavy  sea  and  a 
high  wind,  when  access  is  difficult,  is  not  necessarily  neg- 
ligence, ^a 

1  HaU  V.  Little,  18  Alb.  L.  J.  152;  Scott  v.  The  London  A  St.  Gatha- 
rtne'sDockCo.  8  Halst.  A  C.6M;  Bowas  v.  Pioneer  Tow  Line  Co.  % 
8awy.  21. 

2  The  Herrtmac,  14  Wall.  909:  Wakefield  v.  The  CKyremor.  1  OlllL 
M;  TA.  T.  6c  Co.  v.  Bnmhall,  21  How.  878;  The  Wenona,  19  WaiL  4L 

8  Haslett «.  Contad,  1  Dill.  79. 

4  The  Obey,  Law  Bep.  1  Adol  ft  E.  192. 

A  The  Forest  Qoeen,  S  Ben.  181. 

6  The  Yancoayer,  18  Int.  Ber.  Bee.  lOS. 

7  The  Continental,  14  WalL  869;  The  Gray  Bagle,  9  Walt  MB;  2  Bisft 
25;  1  Ibid.  476. 

8  The  City  of  Norwich,  8  Ben.  ff76;  The  Santiago  de  Cnba.  4  Ben. 
264;  OrOl  v.  General  Iron  ft  Screw  Co.  Law  Bep.  1  C.  P.  600;  Tba 
Java,  6  Ben.  246;  14  WalL  189. 

9  The  Cray  Eagle,  9  WalL  60S. 

10  The  Elizabeth  EngUah,  7  Blatchf.  180. 

11  The  HantsvUle,  8  Blatchf.  228;  The  Wttllam  Yoimfi  01cott>4l. 
distlngolshlng  Hawkins  «.  Dutchess  fto.  Co.  2  Wend.  482;  Jiiane  v.  The 
▲.  DenJUce78  CUff.  117. 

12  The  Perseverance,  Holt.  B.  B.  262. 

13  TheElectra,l  Ben.  282;  The  Niagara,  7  Ben.  849;  The  Independ> 
ence.  Lush.  270;  The  Comet,  9  Blatchf.  823;  The  Neptune,  Oleotf,  496; 
The  Shannon,  2  Hagg.  Adm.  173;  7  Jur.  380;  1 W.  Bob.  468. 

14  The  Huntsvllle,  8  Blatchf.  228. 

15  The  Neptune,  Olcott,  496 ;  The  Perth,  3  Hagg.  Adm.  414 ;  The  Shaik 
non,  2  Hagg.  Adm.  173 ;  The  Java,  6  Ben.  245;  ifWalL  189. 

16.  Netherlands  S.  Co.  r.  Styles,  40  Eng.  L.  ft  K  286;  Smith  v.  Dobson, 
8  Man.  ft  0. 69;  The  C.  H.  Northam,  ISBlatchf.  31. 

17  The  Vlanna,  Swabey,  405;  Myers  v.  Perry,  1  La.  An.  872. 

18  The  State  of  New  York.  3  Ben.  258. 

19  The  Leo,  8  Ben.  571 :  The  Washington,  5  Jur.  1067:  2  Ma.  L.  0. 22; 
The  Horrlsania.  13  Blatchf.  512. 

20  The  Thornton,  2  Ben.  429. 

21  The  New  York,  6  Den.  405. 

22  The  Juniata  Paton,  1  Blss.  15. 

Dbstt  S.  ft  A.— d4. 
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§  383.  FaultB.—If  the  unskillf  ulness  or  want  of  neces- 
sary qualifications  of  the  deck  officer  contributed  to  the 
collision,  the  vessel  under  his  charge  will  be  considered 
in  fault.i  The  want  of  an  anchor  on  a  vessel  to  prevent 
her  from  drifting  ia  a  fault;  ^  so,  where  the  long  boat  was 
swung  in  an  improper  place,^  or  allowing  a  vessel  to  gain 
too  close  proximity;  ^  out  it  is  not  a  fault  in  a  sail  vessel 
to  be  under  way  in  a  fog.^  The  master  has  no  right  to  do 
acts  or  omit  precautions  which  tend  to  the  injury  of  oth- 
ers, in  order  to  save  the  property  of  his  owners.  ^  It  is 
fault  in  a  steamer  for  not  takmg  proper  precautions  ^  to 
avoid  a  drifting  vessel ;  ^  or  for  attempting  to  pass  a  vessel 
aground  in  a  narrow  channel;®  or  for  going  at  too  great 
speed  on  a  dark  and  stormy  night  ;i<>  or,  when  running 
down  the  river  in  a  thick  fog,  for  running  into  a  vessel  at 
a  pier,  although  she  stopped  and  backed  and  had  two 
lookouts  ^1 — ^in  running  near  a  dock,  she  must  take  the 
consequences  of  findmg  her  way  blocked  ;i3  or  for  not 
slowing  her  speed  as  she  rounded  a  point  just  above  the 
ferry  ;1»  or  for  not  slowing  and  backing  when  uncer- 
tain of  the  course  of  an  approaching  vessel;  ^^  or  for 
taking  a  position  so  near  to  a  sail  vessel  that  a  col- 
lision will  ensue  from  drifting;  ^  or  for  changing  her 
course  before  ascertaining  whether  it  would  increase 
or  diminish  the  danger  ;^^  or  for  not  having  a  vigilant 
lookout;  1^7  and  for  starboarding  instead  of  porting,  and 
for  not  stopping  and  reversmg,  and  clear  proof  of 
contributory  ne^igence  of  the  other-  steamer  must  be 
produced;  18  or  for  stopping  when  crossing  and  thereby- 
precipitating  a  collision;  ^^  or  for  not  complying  with 
the  rule  of  river  navigation.^^^  It  is  bad  seamansnip  in 
a  propeller  to  put  only  a  short  distance  between  herself 
and  a  tug,  and  not  slacken  speed  when  she  came  into  col- 
lision with  the  tow.2^  Steamers  leaving  a  slip  simultane- 
ously will  both  be  deemed  in  fault  in  case  of  a  collision.^ 
Complying  with  the  statute  regulations  as  to  lights  will 
not  excuse  or  exonerate  a  steamer  when  special  circum- 
stances are  such  as  to  call  for  extraordinary  measures  to 
apprise  the  other  vessel  of  her  proximity  and  character.^ 
A  schooner  is  in  fault  for  luffing  when  a  ferry-boat  was 
approaching,^^  or  for  luffing  and  missing  stays  and  falling 
across  the  hawser  of  a  tug  and  tow,26  or  for  filling^  away 
again  across  the  new  course  of  a  steamer  after  coming  up 
into  the  wind  and  heaving  the  lead,^^^  or  for  coming  about 
without  heeding  the  propeller  when  she  should  have  run 
out  her  tack.27  where  a  schooner  was  crossing  the  course 
of  a  steamer  toward  the  port  side,  the  steamer  was  in 
fault  for  starboarding. 28  in  case  of  collision,  either  vessel 
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ia  bound  to  render  any  aid  which  may  be  in  her  power 
necessary  to  the  safety  of  the  other,^^  and  courts  of  admi- 
ralty may  consider  the  fact  of  a  vessel  deserting,  without 
cause,  another  vessel  which  has  been  injured  in  a  collision 
with  he^  as  a  circumstance  tending  to  show  consciousness; 
of  f  ault.^  On  boats  navigating  the  western  waters,  the  ab-^ 
sence  of  a  competent  and  vigil  ant  watch  to  assist  and  advise* 
the  pilot  in  his  duties  is  prima  facie  evidence  of  f ault.^^ 

1  Cluunberlaln  v.  Ward,  21  How.  548;  Hanev  ».  Baltimore  8.  P.  Co^ 
23  How.  287;  Union  S.  8.  Co.  t>.  N.  Y.  &c.  Co.  24  How.  307. 

2  Cramer  VfAUen,  5  Blatchf.  248. 

3  The  Avid,  3  Ben.  434;  The  Pboenlx,  3  Blatchf.  273.  « 

4  The  LuclUe,  15  WaU.  679 ;  The  Carroll,  8  Wall.  302. 

5  The  MaUcawau,  4  Ben.  107,  distinguishing  The  8ylph,  4  Bhktchf .  24. 

6  Sherman  v.  Mott,  5  Ben.  372. 

e.2  l?io  Fashion  V.Ward,  6  McLean,  175;  St.  John  v.  Patoe,  10  How. 
957.   And  see  cmte. 

8  The  Island  City,  5  Blatchf.  264. 

9  The  EUen  8.  Terry,  7  Ben.  401. 

10  The  Leo,  11  Blatchf.  225. 

11  The  Bridgeport,  1  Ben.  65. 

12  The  Ivanhoe  and  Martha  H.  Heath,  7  Ben.  213. 

13  The  Electra,  1  Ben.  282;  6  Ibid.  189;  7  Ibid.  844. 

14  The  Hermann,  4  Blatchf.  441 ;  The  Western  Metropolis,  2  Ben.  402. 

15  Butterfield  v.  Boyd,  4  Blatchf.  356;  18  How.  Pr.  527. 

16  The  Sea  GuU,  23  WalL  165;  The  Cambria,  3  Ben.  334.  And  see  ante, 

17  The  Sea  GuU,  23  W^.  166;  The  Comet,  9  Blatchf.  323;  The  Ala. 
bama  and  Gamecock,  1  Ben.  476;  Killan  v.  'The  ErI.  3  Ciuf.  iS;  tSS 
John  H.  Abcel,  4  Ben.  5S;  The  Cambria.  3  Ben.  334;  The  James  BoyTfl 
S^ilBi^i^A^m^'  '^'  ^^^  Gratitude' 3  ien.  108;* ThlDo^? 

18  The  Comet,  9  Blatchf.  323. 

19  The  Northfield,  4  Ben.  112. 

20  The  Vanderbilt,6  WaU.225;  Shirley  ».  The  Bichmond, 2 Woods, 68. 
^21^  The  Maria  Martin,  2  Biss.  41 ;  The  Alabama  and  Gamecock,  1  Ben. 

22  The  Boston,  Olcott,  407. 

23  The  B.  W.  Burrowes,  7  Blatchf.  874. 

24  The  Jay  Gould,  7  Ben.  566. 

25  The  Hibemia,  5  Ben.  363. 

26  The  Virgo,  7  Ben.  496;  The  Lady  Ellen,  4  Ben.  340. 

27  The  Nereus,  3  Ben.  238. 

28  The  Vicksburg,  7  Blatchf.  216. 

29  The  Clarita  and  Clara,  23  WaU.  1. 

30  The  Atlas,  4  Ben.  38;  The  CataUna,  2  Spinks  Ec.  A  Ad.  '>3-  The  fit 
Lawrence,  7  Notes  of  C.  556;  The  Celt,  3  HaggTA^n.  Si.         '  ®^ 

Biit^%**r?l  ofwSS* .>l-7^?K ^^?^5^  Friends,  1  Bond,  469;  Haney  v. 
Bait.  S.  P.  Co.  2J  How.  2a7;  Chamberlain  v.  Ward,  21  How.  639*672.        ' 
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§  384.  Inevitable  accident.  —  Different  definitions 
are  given  of  inevitable  accident  from  the  different  cir- 
cumstances attending  the  collision  to  which  the  rule  is  to 
be  applied.  1  An  inevitable  accident  is  that  which  the 
party  charged  with  the  offense  could  not  possibly  prevent 
by  the  exercise  of  ordinary  care,  caution,  or  nautical 
skill  ;^  and  it  may  occur  in  the  daytime,^  as  where  a 
steamer,  in  a  crowded  harbor,  ran  into  a  small  schooner 
which  could  not  be  seen  by  reason  of  an  intervening  ship,'* 
or  where  two  steamers  collided  in  a  dense  fog,  each  going 
at  the  same  speed,  and  no  fault  imputable*  to  either.^ 
Where  a  vessel  is  pursuing  a  lawful  avocation  in  a  lawful 
manner,  with  proper  precautions  against  danger,  and  an 
accident  occurs,  it  is  an  inevitable  accident ;<^  so  where 
a  vessel  is  powerless  to  prevent  tbe  accident.  ^  Collisions 
occurring  m  consequence  of  the  darkness  of  the  night, 
and  without  fault  on  the  part  of  either  party,  are  inevita- 
ble accidents;  ^  so  where  a  steamer  could,  by  nodiUgence, 
discover  a  sail  vessel  at  a  sufficient  distance  to  avoid  her.^ 
Strong  proof  should  be  required  to  charge  a  vessel  with 
fault  wliere  the  sea  was  running  high,  the  night  was  dark, 
and  a  storm  was  pre vai ling. i<>  When  a  collision  takes 
place  by  inevitable  accident,  without  blame  in  either 
party,  as  bv  any  vis  major,  the  loss  is  to  be  borne  by  the 
party  on  whom  it  falls.  ^^  If  a  vessel  performing  a  salvage 
service  injures  another,  it  is  generally  considered  as  an 
unavoidaole  accident.  1=2  A  collision  in  open  sea  in  broad 
daylight  between  vessels  whose  courses  on  the  tacks  on 
which  they  were  sailing  necessarily  Intersected  each 
other,  cannot  be  attributed  to  unavoidable  accident.  ^ 

1  Tho  Morning  Light,  2  Wall.  580;  Union  S.  S.  Co.  v.  N.  Y.  *c.  Co- 
24  How.  307;  Amoskeag  M.  Co.  v.  The  John  Adams,  1  CUff.  412 i  The 
LochUbo,  3  W.  Rob.  318;  The  Europa,  2  £ug.  L.  &  K  557. 

2  The  Morning  Light,  2  Wall.  561 ;  The  Mabev  and  Cooper,  14  Wall. 
215;  Union  S.  sTCo.  r.  N.  Y.  &c.  Co.  24  How.  307;  Tho  Jauiea  Gray  v. 
The  John  Frazer,  21  How.  184;  The  Baltic,  2  Ben.  454;  The  Lady  Pike, 
2  BiS8. 144;  The  Colorado,  1  Brown  Adm.  403:  The  Brooklyn,  4  BlatcM. 
366;  The  Bridgeport,  1  Ben.  65;  'J  he  Virgil,  2  W.  Rob.  201;  7  Jur.  1174: 
The  Rose,  2  W.  Kob.  1 ;  7  Jur.  381;  The  Shannon.  2  Uagg.  Adni.  173;  1 
W.Rob. 463;  7  Jur.  880:  The  LochUbo,  3  W.  Rob.  318;  The  Eurona,  2 
Eng.  L.  &  £.  557;  The  England,  6  Notes  of  C.  170:  Tho  John  Buddie, 
Ibid.  387;  The  Juliet  Ersklne,  6  Notes  of  C.633;  The  Melloua,  6  Notes 
of  C.  450;  The  Perseverance.  Holt  R.  R.  262;  The  Woodrop  Sims,  2 
Dods.  83;  The  Carrier  Dove,  Brown  &  L.  113;  The  Argo,  Swabey,  464; 
Tho  Peerless,  Lush.  30;  The  Batavler,  9  Moore  P.  C.  287:  KlUaui  v.  The 
Eri.  3  Cliff.  4)6;  Lucas  v.  The  Swann,  6  McLean,  288  The  l^'auuy  Fern 
and  Thomas  Swann,  Newb.  163. 

3  Crockett  v.  Newton,  18  How.  581.    And  see  The  Java,  1  Low.  168. 

4  Crockett  v.  Newton,  18  How.  581 ;  The  Java,  14  Wall.  189. 

5  The  Sylph,  4  Blatchf.  24;  Ward  o.  The  Fashion.  Newb.  8;  < 
McLean.  152;  The  Grace  Girdler,  7  WalL  196,  explained  in  The  Comet, 
1  Abb.  U.  S.  454. 
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the  steamboat  does  not  show  any  fault  on  the  part  of  the 
sailingvessel,  it  is  not  an  inevitable  accident  on  her  part.  ^* 

^  1  The  Gmlte  8tirte,3  WalL  314;  The  Loalsfanm,  SWaO.  164;  The 
Lady  Pike,  21  WalL  17 ;  N.  T.  Ac  Co.  v.  BamlaU,  21  How.  372 ;  The 
Morning  Li^t,  2  WalL  550. 

2  TheJa]let£nkine,6Notesof  C.63L 

3  The  Thomas  Kartin.  3  Blatefaf.  517;  The  Spiaj,  12  WalL  966. 

4  The  yb|^2  W.  Bob.  201.  This  role  not  to  apply  to  sailimr  on  the 
open  sea— The  Moniliifr  Light.  2  WalL  550:  The  £beneier,  2  W.  Bob. 
206;  7 Jnr.  1U7;  Theranerant, 2 W. Bob. 236. 

5  The  John  Tocker,  5  Ben.  370;  Union  8.  S.  Co.  v.  K.  Y.  and  ▼.  8.  8. 
Co.  24  How.  307;  The  Morning  u^t,  2  WalL  550:  The  Loni^ana,  3 
Wali.  164 ;  Yantine  v.  The  Lake,  2  WalL  Jr.  53 ;  The  Moxey,  1  Abb.  Adm. 
73;  The  Brookljm,  4  Blatchf.  365;  ihe  Baltic.  2  Ben.  452.  Andaee  The 
Bussia. 3 Benu471;  4 Ibid. 572. 

6  The  Johannes,  10  BUitchf.  481;  The  Bnsaard  «.  The  Petrel,  6  Mo- 
Lean,  491;  The  Lonlsdana,  3  WaiL  164:  Union  S.  8.  Co.  «.  N.  T.  A  V. 
8.  8.  Co.  24  How.  307;  Lucas  v.  The  Thomas  Swann,  6  McT<nan,  282; 
Newb.  158;  The  Fremont,  3  Sawy.  671. 

7  The  Fremont,  3  Sawy.  571;  The  Midas,  6  Ben.  173;  Sheimaa  v. 
]Iott,6Ben.372. 

8  The  Qneen  of  the  East,  4  Ben.  103. 

9  The  Johannes,  10  Bbtchf.  481;  Union  8.  8.  Go.  «.  New  Tock  Ac 
Co.  24  How.  307. 

10  TheA.B.Wetmore,5Ben.l47. 

1 1  Sherman  v.  Mott,  11  Amer.  Law  Beg.  716. 

12  TheClaiaClarita,5Ben.383;  The  JnlietEr8kine.6Notesof  C.633. 

13  HaU«.  Little,  18  Alb.  L.  J.  152;  The  Louisiana.  3  WalL  164. 

14  The  Lady  Ellen,  4  Ben.  344;  New  York  Ac  Co.  v.  BmnbaQ,  21 
Bow.  372;  The  Carroil,  8  WalL  302. 

§  386.  Coiitilbator7iiegligeiice.~Where  damage  is 
occasioned  by  carelessness  of  the  party  injured,  an  action 
will  not  lie.i  He  cannot  recover  if  it  appear  to  have  been 
caused  in  any  manner  by  his  own  misconduct  or  fault;  ^ 
but  this  does  not  mean  that  he  must  be  entirely  faultless.' 
If  the  collision  is  occasioned  by  mischance,  imputable 
chiefly  to  negligence  on  the  part  of  the  injured  vessel,  the 
action  will  be  dismissed  with  costs.  ^  To  preclude  a  recov- 
ery, the  negligence  of  plaintiff  must  be  such  that  defend- 
ant could  not,  oy  ordina^  care  and  prudence,  have  avoided 
the  consequences  of  it;  ^  so  some  contributory  negligence 
on  the  part  of  a  tow  coUidiug  with  another  tow  wiU  not 
prevent  a  recovery  against  the  tug.^  The  negligence  of 
one  vessel  will  not  be  an  excuse  for  fault  in  the  other,  ^ 
not  even  a  flagrant  fault ;  ^  nor  will  it  excuse  the  want  of 
ordinary  care  and  diligence,^  even  when  the  libellant 
committed  the  first  fault.  ^<>  The  negligence  of  one  party 
will  not  justify  the  violation  of  well-known  rules  by  the 
other;  ^^  so  the  fault  of  a  sail  vessel  will  not  excuse  the 
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fault  of  the  steamer,  if  the  latter  in  any  way  contributed 
to  the  collision,  13  nor  can  inevitable  accident  be  pleaded 
where  care  and  prudence  and  a  proper  display  of  nautical 
skill  is  not  shown.^^  jt  is  Dot  enoagh  to  snow  that  a  par- 
ticular act  or  movement  would  prevent  a  collision;  it 
must  further  appear  that  it  is  the  legal  duty  to  make  it.^^ 
The  party  in  fault  is  held  to  tiie  strictest  proof  of  wrong 
on  the  other  party. i**  The  proximate  cause  of  injury  is  to 
be  considered.  A  vessel  is  not  shielded  from  liability  by 
proof  of  negligence  or  fault  on  the  part  of  the  other  ves- 
sel not  having  connection  with  the  act  that  produced  the 
injury.  1*  Where,  after  a  collision  between  two  tugs,  the 
libellant  left  his  tug  and  took  refuge  on  the  other,  and  in 
trying  to  regain  his  own  tug  he  was  injured  by  a  second 
collision,  the  second  collision  and  his  own  negligence  were 
the  proximate  causes  of  the  injury,  and  he  could  not  re- 
cover.i7  When  a  ship  is  carrying  a  ^reat  press  of  sails,  if 
it  is  not  the  cause  of  the  collision,  it  is  a  circumstance  not 
to  be  considered;  but  if,  looking  to  the  state  of  the  wind 
and  weather,  it  was  contributory  to  the  collision,  it  is  a 
misdemeanor,  for  which  the  party  so  acting  must  suffer. ^^ 
A  gross  and  criminal  departure  from  well-settled  rules  will 
preclude  a  recovery,  i^  A  steamer  is  not  in  fault  for  not 
stopping  when  the  responsibility  of  stopping  or  going 
ahead  was  forced  upon  her  by  a  false  maneuver  of  the 
sail  vessel.2o 

1  U.  S.  V,  The  Baltic,  7  Int.  Rev.  Rec.  77 :  Hull  v.  Richmond,  2 
"Wood.  A  M.  345;  Waring  v.  Clai*ke,  5  How.  441;  Vanderplank  v.  Miller, 
Moody  &  M.  1^1:  Newton  v.  Stebbiiis,  10  How.  536:  Ratnbun  v.  Payne. 
19  Wend.  399.  Yvhere  every  precaution  is  taken  by  the  steamer  and 
damage  is  caused  by  negllgeuce  of  tiiu  vessel,  the  vessel  is  in  fault— 
The  Paclfto  and  Fashion,  if ewb.  29.  The  Oucota,  11  N.  Y.  Leg.  Obs. 
353;  The  Isaac  Newton,  12  N.  Y.  Leg.  Obs.  299;  Lowryv.  The  Portland, 
1  Law  Rep.  313;  Tne  New  Jersey,  Olcott,  415. 

2  The  Emily,  Olcott,  132;  1  Blatchf.  238;  The  Bay  State,  Abb.  Adm. 
140.  As  where  the  mate  obeys  a  wrong  ordei*  from  the  other  vessel— 
The  Huntress,  2  Sprague,  61.  So  the  owner  of  the  vessel  giving  direc- 
tions to  the  mate  of  the  other  vessel  cannot  recover— Ibid. 

3  Raisin  v,  Mitchell,  9  Car.  A  P.  013;  Halderman  r.  Beckwith,  4  Mo- 
Irean,286. 

4  The  William  Young,  Olcott,  42 ;  Handasrside  v.  Wilson,  3  Car.  A  P. 
528;  The  Catherine  of  Jjover,  2  Hagg.  Adm.  145;  Bayby  v,  Barrow,  2 
Cromp.  &  M.  22;  Butterfield  r.  Fon*ester,  11  East,  60. 

5  Mills  V.  The  Nathaniel  Holmes,  1  Bond,  360 ;  Eerwhaker  v.  Cleve- 
land &c.  R.  R.  3  Ohio  St.  172;  Cleveland  &c.  R.  R.  Co.  v.  BUiott,  4 
Ohio,  474:  Elliott  v.  The  James  Nelson,  1  Pittsb.  6:  Adams  v.  Wiggins 
F.  Co.  27  Mo.  95:  The  Baltimore,  8  Wall.  387;  The  Hannah  Park  v.  The 
Lena,  Holt  R.  R.  315;  Butterfield  v.  Forrester,  11  East,  60:  Bridge  v. 
Grand  Junction  R.  Co.  3  Mees.  A  W.  244;  Davies  v,  Mann,  10  Mees.  A 
W.  545;  Gen.  S.  N.  Co.  v.  Tonkin,  4  Moore  P.  C.  314;  Tuff  v.  Warman,  2 
Com.  B.  N.  S.  740. 

6  Tho  Morton,  1  Brown  Adm.  137. 
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I  The  Western  Iss.  Co.  v.  The  Goocly  Friends,  1  Bond.  4fl9LThe 
Ariadne,  13  Wall.  479:  The  Dexter,  23  W«il.  60;  The  Gray  I^ie,  0  WalL 
605;  Chamberlain  v.  Ward,  21  How.  533:  Bowas  v.  Pioneer  Tow  Lhie,  2 
Sawy.  29;  Da  vies  c*.  Mann,  10  Mees.  &  W.  M6:  The  Mayor  of  Colches- 
ter V.  Brookes,  7  Q.  B.  377 ;  Greeuhmd  v.  Chaplin,  5  Exch.  243. 

8  The  Sfarla  Martin,  12  Wall.  31 ;  The  Manistee,  7  Blss.  89. 

9  Foster  v.  The  Miranda,  6  McLean,  227 ;  The  Cynosure,  1  Spragne,  68. 

10  Lane  v.  The  Denike,  3  Cliff.  117 ;  The  Perseverance,  Holt  K.  R.  262. 

11  Chamberlain  v.  Ward,  21  How.  539;  Larco  v.  The  Martha  and  Eliz- 
abeth. 1  Sawy.  133:  The  Free  State,  91  u.  S.  200. 

12  The  Ariadne,  13  Wall.  479 ;  Chamberlain  v.  Ward ,  21  How.  539;  The 
Gray  £agle,  9  WalL  505. 

13  The  Clarita  and  CUira,  23  Wall.  1. 

14  The  Sunnyside,  1  Brown  Adm.  24S:  The  Continental,  8  Blatchf.  3; 
Wllllamsou  v.  Barrett,  13  How.  101;  The  Eastern  Stave,  S  Curt.  141; 
The  Favorlta,  8  Blatchf.  539;  Taylor  v.  Harwood,  Taney,  437;  The  City 
of  Paris,  9  Wall.  634 :  The  City  of  New  York,  1  CUff.  75;  The  H.  P. 
Baldwin,  1  Brown  Adm.  303. 

15  The  Sunnyslde,  1  Brown  Adm.  245:  The  Comet,  9  Blatchf.  323. 

16  Mills  V.  The  Nathaniel  Holmes,  1  Bond,  352;  Western  Ins.  Co.  v. 
The  Goocly  Friends.  1  Bond,  45!) ;  Kelley  v.  Thompson,  1  Low.  125 ; 
Chamberlain  v.  Ward,  21  How.  539. 

17  The  Union,  2  Biss.  18. 

18  The  Chancellor,  4  Ben.  162 ;  The  Lord  Saumarez,  6  Notes  of  C.  60O. 

19  The  Sminyslde,  1  Brown  Adm.  247:  The  Comet,  9  Blatclif.  823; 
McCoy  V.  Thu  Cunituck,  2  Hughes,  91;  Williamson  v.  Barrett,  13  How. 
101 ;  Goslee  v.  Shute,  16  How.  463. 

20  The  Virgo,  7  Ben.  495;  The  George  Law,  3  Ben.  396. 

§  337.  Burden  of  proof  of  faalt.-~The  burden  of 

f>Toof  in  on  the  libellant  to  establish  fault  in  the  vessel 
ibelled.^  He  must  prove  both  care  on  his  part,  and  the 
want  of  care  on  tlie  part  of  the  defendant.^  He  must  show 
the  other  vessel  in  fault,  and  that  Lis  was  managed  in  a 
prudent  and  skillful  manner,  and  interposed  no  needless 
impediments,**  and  that  he  took  all  proper  precautious  and 
means  to  prevent  the  collision;  as  showing  negligence  or 
fault  on  the  part  of  the  other  vessel  is  not  sulUcient,'*  un- 
less there  is  a  prima  facie  case  of  negligence  and  bad  sea- 
manship, and  inevitable  accident  ia  alleged.^  Where  a 
party  admits  the  injury,  but  sets  up  justiticatory  or  ex- 
cusatory matter,  the  burden  of  proot  of  such  matter  is  on 
him;  <*  so,  proof  that  the  injured  vessel  was  blameless  casts 
the  burden  of  exoneration  on  the  colliding  vessel.  "^  The 
circumstances  may  be  such  that  on  proof  oi  the  situation 
of  the  injured  vessel  the  other  is  put  to  the  proof  of  due 
care,  caution,  or  skill  on  l>er  part.«*  The  fact  of  being  in 
stays  being  proved,  the  burden  is  on  the  other  vessel  to 
show  that  the  first  vessel  was  improperly  in  stays,  and 
that  the  collision  was  inevitable.'*'    In  an  action  for  dam^ 
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ages  to  a  saU  vessel  by  a  steamer,  the  sail  vessel  must  be 
proved  clear  of  all  culpable  conduct  conducing  to  tbe  col- 
lision, lo  She  is  bound  to  prove  her  conduct  correct,  both 
in  what  was  done  and  omitted  to  bo  done,"  as  the  neces- 
sity for  alteration  of  her  course;  ^^  so,  if  she  has  been 
guilty  of  some  negligence,  the  burden  is  oH  her  to  prove 
that  this  negligence  is  not  the  cause  of  the  collision;  ^^  or, 
where  slie  had  proper  means  of  protection,  to  show  that 
the  collision  was  not  owing  to  lier  negligence,  but  that  it 
would  have  equally  happened, i*  or  that  the  collision  was 
not  the  result  of  her  neglect.  ^^  If  a  vessel  disregards  the 
provisions  of  a  statute,  the  burden  is  on  her  to  show  that 
the  accident  was  not  owing  to  such  neglect. ^^  In  a  colli- 
sion bv  a  steamer  on  a  sailing  vessel  on  her  starboard 
tack,  the  steamer  must  show  some  improper  act  or  omis- 
sion on  the  part  of  the  sailing  vessel,  or  it  will  be  pre- 
sumed that  the  steamer  neglected  to  use  precautions  re- 
quired by  law.  17  Unless  a  sailing  vessel,  by  changing  her 
course,  embarrasses  a  steamer,  in  her  care  to  avoid  colli- 
sion, the  steamer  is  presumptively  responsible. i^  It  is 
not  necessary  for  the  libellant  to  trace  specilically  in  what 
the  negligence  consists:  if  tbe  accident  arose  from  inevit- 
able fatality,  it  is  for  the  defendants  to  show  it. i^  It  is 
not  enough  to  show  that  the  collision  could  not  have  been 
avoided  at  the  moment,  if  it  might  have  been  by  previous 
precautions .20  Every  doubt  as  to  the  performance  of  duty, 
and  the  effect  of  non-performance,  should  be  resolved 
against  the  vessel  sought  to  be  inculpated,  until  she  vin- 
dicates herself  by  conclusive  testimony ; -^  but  the  law 
requires  preponderating  evidence  to  li'x  tho  loss  on  the 

Earty  charged.^^  Where  one  vessel  is  clearly  proved  to 
ave  neglected  a  duty  imposed  by  law,  she  will  be  respon- 
sible for  all  loss,  unless  it  also  appear  that  the  collision 
was  not  caused  by  such  neglect.-^  The  rule  that  the  tes- 
timony of  the  crew  of  one  vessel  as  to  her  conduct  and 
movements  is  to  be  believed  in  preference  to  the  testimony 
of  the  crew  of  the  other  vessel,  has  no  application  to  testi- 
mony as  to  exhibition  of  lights.^* 

1  Pettitt  V.  The  KaUlsto,  2  Hughes,  128. 

2  The  Steam  Tng  William  Yoimg,  Olcott,  38:  The  Steam  Ferry-boat 
Belief,  Ibid.  104;  The  Columbus,  Abb.  Adm.  37:  The  Governor,  Ibid. 
108;  The  Fashion  v.  Ward.  G  McLeau,  152;  Carsley  v.  White.  21  FIcIe. 
254;  Lane  v.  Crombre,  12  FIck.  177 :  Now  Haven  S.  Co.  v.  Vanderbllt,  16 
CoQn.420:  Kennardr.  Burton,25Me.3);  Bathbun  «.  Fayne,19  Wend. 
a.99;  The  Bolina,3  Notes  of  C.  2UJ:  Venuall  v.  Garner,  1  Cromb.  &  M.21 ; 
Vanderplanlc  r.  MUler.  Mood.  &  M.  1()9;  Davies  v.  Mann,  10  Mees.  &  W. 
646;  Himdayside  v.  Wilson,  3  Car.  &  F.  528;  Bntterfleid  v.  Forrester,  11 
I^t,  60;  Smith  «.  Dobson,3  Man.  &  G.oO;  Bridge  v.  Grand  June.  B. 
Co.  3  Mees.  A  W.  244:  Drew  v.  The  Chesapeake,  2  Doug.  (Mich.)  33; 
Sills  V.  Brown,  9  Car.  &  F.  601;  Marriott  v.  Stanley,  1  Scott  N.  B.  382; 
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Balsln  V.  Mitchell*  0  Csr.  A  P.613:  Schenckv.  The  Fremont,  1  Bond,57; 
Butterfleld  v.  Boyd,  4  Blatchf.  356;  18  How.  Pr.  627. 

S  The  New  Champion.  Abb.  Adm.  207 :  Smith  v.  Gondry.  1  How.  28; 
The  Alexander  Wise.  2  W.  Bob.  65;  The  Llgo.  2  Hagg.  Adm.  356;  The 
Woodrop  Sims,  2  Dods.  85;  The  Comet,  9  B&tchf.  9^ 

4  The  Belief,  Olcott,  104 ;  The  Fashion  v.  Ward,  6  McLean,  152 ;  Kewb. 
8.  As  when  two  vesselsareapproachlngeachotheronconTergmgllnes, 
the  burden  Is  on  the  vessel  having  the  wind  free— The  Clement^  Curt. 
368;  Wheeler  v.  The  Eastern  State,  2  Curt.  141;  The  Speed,  2  W.  Bob. 
225;  The  Baron  Holberg,  3  Hagg.  Adm.  244. 

5  The  Bollna,  3  Notes  of  G.  210 ;  Amoskeag  Ac.  Go.  «.  The  John  Ad> 
ams,  1  CUff.  412;  The  Lochlibo,  3  W.  Bob.  318. 

6  The  Bhode  Island,  Olcott,  512;  Treadwell  o.  Joseph,  1  Sam.  390. 

7  The  Express,  Olcott,  268 ;  Foot  v.  WlswaU,  14  Johns.  304. 

8  llie  Bridgeport,  7  Blatchf.  361. 

9  The  Charlotte  Baab,  1  Brown  Adm.  454 ;  The  Sea  Nymph,  Lush.  23: 

10  The  William  Toung,  Olcott.  38;  The  Neptune,  Olcott  483;  The 
Catherine  of  Itover,  2  Hagg.  Adm.  IM;  The  Ligo.  2  Hagg.  Adm.  360. 
The  steamer  Is  not  to  be  absolutely  presumed  m  faulfr— Dlckenaoa  v. 
TheGore,Newb.45. 

11  The  Neptnne,  Olcott,  493;  The  Catherine  of  I>oyer,  2  Hagg.  Adm. 
145;  The  Ligo,  Ibid.  360. 

12  The  Wmiam  Young.  Olcott,  38. 

13  Waring  v.  Clarke  J^  How.  441;  The  Emily,  Olcott,  132;  The  Lion,  1 
Sprague,40;  Glappv.  Young,  6  Law  Rep.  Ill;  Bulloch  v.  The  Lamar, 
8  Law  Bep.  275.  And  see  Gushing  v.  The  John  Fraser,  21  How.  184. 

14  The  Anita  v.  The  Anglo-Norman,  Newb.  494;  dapp  v.  Yoong,  6 
Law  Bep.  Ill ;  The  Faclllc,  Newb.  29. 

15  The  Lion,  1  Sprague,  40. 

16  Waring  v.  Clarke,  5  How.  465;  The  Hattle  Boss,  case  not  reported; 
Bullock  V.  'ihe  Lamar,  8  Law  Bep.  275:  Foster  v.  The  Miranda,  Newb. 
227 ;  6  McLean,  221 ;  The  Bay  State,  3  Blatchf.  48;  18  How.  89. 

17  The  Washington  Irving,  Abb.  Adm.  336;  Seamen  v.  The  Crescent 
City,  1  Bond,  105;  Pope  v.  The  B.  B.  Forbes,  1  Cliff.  338;  The  Oregon  v. 
Bocca,  18  How.  570. 

18  The  Fannie,  11  WalL  238;  Butterfleld  v.  Boyd,  4  Blatchf.  356.  So, 
where  a  steamer  collides  with  an  anchored  vessel— The  City  of  New 
York,  8  Blatchf.  194. 

19  Hall  V.  Little,  18  Alb.  L.  J.  153;  Skinner  «.  The  London  Ac  BaU> 
way,  6  Ex,  786;  The  Granite  State,  3  Wall.  314.  And  see  Culbertson  «. 
Shaw,18How.&j(i. 

20  The  New  York  v.  Bea,  18  How.  223;  The  Clement,  2  Curt.  363; 
Wakefield  v.  The  Governor,  1  Cliff.  93. 

21  The  Ariadne,  13  Wall.  479 :  The  Louisiana  v.  The  FlshertJt  How.  1 ; 
The  Geuessee  Chief,  12  How.  443;  Cliamberlain  v.  Ward,  21  How.  539. 

22  Waring  v.  Clarke,  5  How.  .501 ;  The  Summit,  2  Curt.  150;  The  Anna, 
6  Ben.  340;  The  Woodrop  Sims,  2  Dods.  83;  The  Ligo,  2  Hagg.  Adm.  356. 

23  The  Fashion  v.  Ward.  6  McLean,  173;  Clapp  v.  Young,  6  Law  Bepi, 
111;  Waring V.  Clarke, 5  How.  465. 

24  The  Frank  Moffatt,  11  Chic.  L.N.  .114. 
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§  388.  Liability  for  damages.— A  vessel  is  liable  in 
rem  for  an  injury  caused  by  the  neglect  of  a  contractor 
who  had  the  solo  charge  of  the  vessel, ^  and  a  change  of 
ownership  cannot  affect  the  liability  of  the  vessel.  ^  it  is 
only  when  the  vessel  sued  is  affirmatively  and  specific- 
ally in  fault,  either  solely  or  jointly,  that  she  can  be  con- 
demned in  any  damages.  ^  The  mere  fact  of  a  collision 
does  not  render  the  vessel  liable  ;^  and  where  a  fault  did 
not  contribute  to  the  collision  there  can  be  no  recovery,6 
as  where  a  vessel  by  no  voluntary  action  on  her  part  con- 
tributes to  the  collision, 0  as  a  vessel  while  being  moored 
according  to  the  dockmaster's  directions,  where  obedience 
is  exacted  under  a  penalty  |  ^  but  a  custom  cannot  vary  an 
existing  liability  .^  The  ship  that  is  not  disabled  is  bound 
to  render  all  possible  assistance  to  the  other,  although  that 
.  other  may  be  alone  in  f  ault.^  So,  where  a  vessel  is  left 
helpless,  the  original  faulty  vessel  is  liable  for  a  second 
colnsion,i<>  unless  she  was  without  fault  in  the  first  col- 
lision, u  and  the  colliding  vessel  is  liable  for  towage  of 
the  injured  vessel, ^^  although  the  iajured  vessel  would 
have  had  to  be  towed  part  of  the  way  had  no  collision 
occurred.^  A  claim  for  damages  for  tort  exists  against  a 
government  vessel ;  ^^  and  although  a  vessel  be  chartered 
to  a  foreign  government,  she  is  liable  in  rem  for  a  collision 
Caused  by  the  fault  of  the  charterer's  agents.  ^^  A  prize 
ship  in  charge  of  a  prize  crew  is  liable  for  an  injury  caused 
by  a  collision.  ^<^  A  collision  produced  b^  racing  is  ground 
for  condemnation.  ^7  The  party  in  fault  is  to  bear  his  own 
loss ;  19  and  if  exclusively  in  fault,  he  must  bear  his  own 
loss  and  compensate  the  other  party  for  the  loss  he  has 
sustained.^^  When  it  is  clearly  proved  that  one  vessel  is 
the  wrong  doer,  the  owners  are  responsible  to  the  extent 
of  their  interest  for  all  damage,  actual  and  conseauen- 
tial.^  If  one  vessel  is  found  to  have  been  solely  in  fault, 
a  decree  may  be  rendered  against  her  alone,  although  the 
libel  charges  the  collision  to  have  been  caused  by  the 
joint  negligence  of  both.2i 

1  The  Baby  Queen,  Lnsh.  266.    And  see  Philadelphia  Ac.  Co.  v, 
Philadelphia  8.  T.  Co.  23  How.  209. 

2  The  Bold  Bucclengh,  2  £ng.  L.  &  E.  636. 

3  The  Breeze,  6  Ben.  14. 

4  Stnxflis  V,  Boyer,  24  How.  124 :  Kissam  v.  The  Albert,  11  Law  Bep. 
N.  S.  41 ;  The  James  Gray  v.  The  John  Frazer,  21  How.  184. 

5  The  Manhassett,  6  Ben.  301. 

6  Elssam  v.  The  Albert,  11  Law  Bep.  N.  S.  41 ;  The  Maxey,  Abb. 
Adm.  73. 

7  The  Breeder  Trow,  20  Eng.L.&E.  684;  The  BUboa,  Lush.  149. 

8  The  Ellen  S.  Terry,  7  Ben.  401. 
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9  The  ErlcBBOD,  Swaber*  nj  The  Despatch,  Ibid.  I38»  And  tM  The 
Celt,  3  Hagff.  Adm.  921.   See  Salvaob. 

10  The  Oler,  2  Hughes,  12. 

11  The  Lincoln,  1  Low.  47;  The  AnnapoUs.  1  Luh.  296:  The  BgnrtlML 
B  Law.  Ti.  M.  8. 776;  Lecombe  v.  Wood,  2  Mood.  A  B.  290:  ThecbrlBt- 
iaoa,?  Notes  of  C.  2;  7  Moore,  P.  C.  160;  The  Loalslana*  8  WaU.  IM; 
Hammoud  v.  Bodd,  7  Moore,  P.  C.  160. 

12  The  Inflexible,  Swabey,  200. 

13  The  Inflexible,  Swabey,  200. 

14  The  Siren,  7  WalL  152. 

15  The  Ticonderoga,  Swabey,  215. 

16  The  Siren,  7  Wail.  152. 

17  The  Spray,  13  Wall.  386. 

18  The  Scioto,  2  Ware,  (Dav.)  353;  Beeves  v.  The  GonsUtotton,  OIlBw 
579;  Kelly  v.  Cuinitngliain,  1  CaL  365;  Innis  v.  The  Senator,  Ibid.  «•. 

19  The  Scioto.  2  Ware,  (Dav.)  359 :  8.  C.  6  N.  T.  Leg.  Obs.  4a  :  Tin 
Woodrop  Slins,  2  Dods.  83:  The  Sappho,  0  Jur.  560;  Beeves  v.  The  OoA- 
■titutiou.  Gilp.  579;  The  £.  O.  Scranton,  2  Ben.  25;  The  MonaMi#.  TlM 
Zeba,  2  Hughes,  Hi;  The  Thames,  5  O.  Bob.  345. 

20  The  Countess  of  Durham,  9  Mon.  Law  Mag.  379. 

21  The  E.  C.  Scranton,  2  Ben.  30 ;  Stuigls  «.  Beyer,  24  Hdw.  110; 
Thorp  0.  Hammoud,  12  WalL  406. 

§389.  Penonal  liability.— The  liAbUity  of  the  vesaal 
and  the  responsibility  of  the  owners  are  convertible  terms, 
and  one  cannot  exist  without  the  other.  ^  As  a  general 
rule,  owners  must  be  held  responsible  for  the  fraudulent 
acts  of  the  master,^  and  for  the  willful  and  malicHoua  acts 
of  the  master  in  the  courne  of  his  employment.*  Part 
owners  when  owners  pro  hoc  vice  are  liable  personally  in 
case  of  a  collision.^  The  owners  of  a  vessel  are  liable  for 
a  collision  caused  by  the  non-observance  of  the  rules  of 
the  merchant's  shipping  act.^  Whether  a  part;^  charged 
ought  to  be  held  liable  depends  upon  his  relation  to  the 
wrong  doer.<>  The  fact  tliat  the  negligent  vessel  was 
wholly  lost  does  not  affect  the  owner's  liability  for  dam- 
ages. ?  If  a  vessel  Lh  in  ordinary  safe  trim,  although  she 
might  have  been  in  aandliug  trim,  the  owners  will  not  be 
responsible.^  The  owners  of  a  vessel  in  Government  em- 
ploy are  not  liable  for  damages  caused  by  a  collision  which 
occurred  in  consequence  ot  the  positive  orders  of  a  com- 
mander of  the  nav^.^  When  a  party  has  once  made  sat- 
isfaction for  the  injury  done,  he  cannot  be  made  liable  to 
another  suit  at  the  instance  of  any  merely  equitable 
elaimant.^<>  Where  a  loss  by  collision  arises  from  the 
negligence  of  the  master  and  crew,  the  master  is  person- 
ally responsible;  but  the  sliip  is  primarily  respoBsible, 
though  not  exclusively  liable  for  compensation.^^ 
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1  Tbe  Freflman  v.  Bdckingham,  18  "Ran,  189;  F<kc  v.  BoM,  4  Bm.  2M: 
Taylor  v.  Carryl,  20  How.  099  {  The  Eawln  v.  V»owkeag9.  G:  Oo.  1  ClUL 
3M;  The  Droia,  1 W.  Bob.  891;  The  Bold  Bacdeugb,  O^.  L.  A  £.  5ML 

2  The  Sampson,  4  Blatchf.  28;  The  Bebecca,  1  Ware,  186. 

3  Balaton  v.  The  State  Bights,  Grabbe,  46;  Fletcher  v.  Braddick,  2 
Bos.  &  P.  N.  B.  182:  Dean  v.  Angus,  Bee,  908;  Beynolds  v.  Toppan,  1ft 
Mass.  370;  The  Dundee,  1  Hagg.  Adm.  100. 

4  Thorp  V.  Hammond,  12  WalL  408. 
6  The  Seine,  Swabey,  411. 

6  Sturgls  V.  Boyer,  24  How.  124;  The  Express.  1  Blatchf.  365;  The 
Quickstep,  9  WaU.  671iBandleson  v.  Murray.  8  Ad.  &  E.  108;  Quaimaa 
V.  Burnett,  6  Mees.  &  w.  499;  Mllllgan  v.  Wedge,  12  Ad.  A  S.  737. 

7  Barnes  «.  The  Steamship  Go.  29  Leg.  Int.  196. 

8  The  Argo,  Swabey,  464. 

9  Hodgklnson  v.  Femie,  2  Gom.  B.  N.  S.  416.  And  see  Fletcher  «. 
Braddick,  6  Bos.  A  P.  182. 

10  NeweU  v.  Norton,  3  Wall.  267 ;  The  Montloello  v.  MoDlson,  17  How. 
1S2;  1  Low.  184. 

11  Hale  V.  Washington  Ins.  Go.  2  Story,  176:  2  Sprague,  186:  6  Law 
Bep.  200;  Edwards  «.  The  Stockton,  Graboe,  082;  The  iMbcioca,  1  Ware, 
188;  The  Dundee,  1  Hagg.  Adm.  109. 

§  390.  Liability  when  pilot  on  board.--The  fact 
that  the  Teasel,  at  the  time  of  the  collision,  was  in  charge 
of  a  pilot,  is  no  defense  if  the  collision  was  caused  by 
negligent  or  unskillful  navigation. ^  The  master  and 
owners  are  responsible  for  the  acts  of  the  pilot,^  and  par- 
ties are  not  under  the  necessity  of  looking  to  the  pilot  for 
compensation. 8  Although  under  the  tow  of  a  steam  tug, 
a  vessel  in  charge  of  a  licensed  pilot  is  to  be  considered  as 
navigated  by  the  pilot  and  not  oy  the  tug.**  The  mere  fact 
that  a  pilot  was  on  board  assisting  in  the  management  of 
the  vessel,  and  occasionallv  giving  orders,  cannot  defeat 
a  recovery  when  clearly  shown  that  the  vessel  was  not 
under  his  orders  at  the  time  of  the  collision.^  Where  the 
statute  contains  no  clause  exempting  the  vessel  or  own- 
ers from  liability  for  the  pilot's  mismanagement,  the  ves- 
sel will  be  liable,  though  the  collision  result  wholly  from 
the  pilot's  mismanagement.^  If  the  pilot  in  charge  of  the 
ship  had  not  been  selected  or  employed  by  the  owner,  but 
had  been  received  by  the  master  in  obedience  to  a  requi- 
sition of  law,  enforced  by  a  penalty,  thdn  the  owners 
would  not  be  liable  for  his  misconduct  or  mismanage 
ment;  "^  but  it  is  otherwise  if  the  pilot  is  employed  by  the 
owner  not  under  compulsion  of  the  statute. <  In  England, 
the  rnle  is  that  if  the  pilot  is  alone  in  fault,  the  owners 
are  not  liable.  ^  The  burden  is  on  the  owners  to  Show  that 
tne  pilot  was  alone  in  fault,  to  bring  the  case  within  the 
provisions  of  the  statute.  ^<^    The  master  of  a  vessel  being 
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on  shore  at  the  time,  and  the  vessel  being  in  chaigeof  the 
pilot,  is  not  liable  for  a  collision.  "^ 

1  Tbe  Merrimse,  U  WalL  208;  The  China,  7  WaO.  67:  Camp  «.  The 
MareellitB,!  Cliff.  4J)0;  The  Aiabaiiia  and  Gamecock,  1  sou  489;  Bata- 
moiulv.Bodd,7]IooreP.C.160j  TlftDAxgo,  1  SfnOier,  464.  Siitcam> 
pore  Smith 9.  The  Creole,5Fa.  L.  J.  18& 

2  Tbe  China,  7  WaO.  66;  The  Carolns.  2  Curt.  71:  The  filmpiwn,  t 
Wan.  Jr.  16;  Bmifli  v.  The  Creole,  2  WalL  Jr.  517;  Tates  v.  Brown,  8 
Pick. 23;  'Wuliaaison v. Frice.4Mart.  S39;  The  Maohasset.  6  Ben.  301; 
Smith  V.  CoiidiT*  1  How.  63,  denying  Attorney-General  v.  Case,  S  Friee, 
002.  And  see  llie  Lot^.  Oloott,  son  Demmm  v.  Seymour.  9  Wend.  1: 
Camp  IF.  The  ICacceUns,!  Cliff.  472;  Bnasy  v.  Donaldaon,  4  DalL  206. 

3  Camp  V.  The  Marcenns,  1  dilL  481. 

4  The  Lyon,,l  Brown  Adm.61;  The  Gipeey  King, 2  W.  Bob.  SS7. 

5  Boflsy  V.  Donaldaon,  4  DalL  206;  The  Carohn,  2  Curt.  71:  Pope  «. 
The  B.  B.  Forbes,  1  ClifC  348;  Smith  «.  Tbe  Creole.  2  WalL  Jr.  48$; 
Smith  9.  Condry,  1  How.  34;  Bean  v.  The  Maymka,  2  Cnrt  72;  Camp  v. 
The  Uarcellns,  1  Cliff.  492;  Tates  v.  Brown.  8  Pick.  23;  The  China,  7 
Wan.  66;  Balston  p.  ihe  State  Bigbts,  Crabbe,  44;  The  I<otty,  Olcott, 
331;  Fletcherv.  Braddick^  Bos.  A  P.  N.  S.  182;  wmiamsonv.  Price,  4 
Mart  N.  8. 399;  Bodriinie8tr.MeIhni8h,28£ng.  L.  A  £.  474:  The  Pro- 
tector, 1  W.  Bob.  46;  The  Neptune,  1  Dods.  467;  Haggett  v.  uonteom- 
ery,  5  Bos.  A  P.  4^  Attomej-General  p.  Case,  3  Tnce,  302;  The  Doke 
of  Manchester,  2  W.  Bob.  470;  The  Doke  of  Snssez,  1 W.  Bob.  270. 

6  The  China,  7  WalL  63,  citing  The  Glrolamo,  3  Magg.  Adm.  169;  The 
Baron  Holbexg,  Ibid.  244;  The  Gladiator,  3  Hagg.  Adm.  340;  The 
Bolides.  Ibid.  K7,  distfngnlsMng  The  General  l>e  Caen,  Swabey,  9;  The 
Diana,  1 W.  Bob.  131;  The  Protector,  1  W.  Bob.  46;  The  Christiana,  7 
BCoore  P.  C.  160:  The  lona.  Law  Bep.  1  P.  C.  426;  The  Minna,  Law  Kep. 
2  Ad.  A  E.  97:  The  HaUey.  Ibid.  12;  and  commenting  on  Smith  v.  C<hi- 
dry,  1  How.  23:  Bossy  v.  Donaldson,  4  DaU.  206:  WiDiamson  «.  Price,  4 
liart.  N.  S.  399:  Tates  v.  Brown's  Pick.  23;  Dennison  v.  Seymour,  9 
Wend.  1 ;  Smith  v.  The  Creole,  2  WaU.  Jr.  514.   See  amte,  %  347. 

7  The C^troluS(2 Curt. 71:  Carmthers  «.  Sydebofham,  4  Manle  A  8. 
77;  The  Maria,  IW.  Bob.  95:  llie  Agricola,  2  W.  Bob.  10;  Tbe  £agle^ 
WaU.  22;  Smith  9.  Condry,  I  How.  SS:  Camp  9.  The  MarceUus,  1  Cliff. 
481 ;  The  China,  7  WalL  63.  The  Knglwh  rule  is  changed— Carmthers  «. 
Sbeddon,  6  Taunt.  14:  The  Druid,  1  W.  Bob.  391;  The  Glrolamo,  3 
Hagg.  Adm.  169;  The  Bolides,  Ibid.  367;  The  Baron  Holbeig,  Ibid.  244. 

8  The  Carolns,  2  Curt.  72;  Smith  9.  Condry,  1  How.  28;  Tates  v. 
Brown,  8  Pick.  23. 


Maria,  Ibid.  95;  The  Duke  of  Sussex,  1 W.  Bob.  270;  The  Vernon,  1 W. 
Bob.  317:  The  Agricola,  2  W.  Bob.  10;  The  Fama,  2  W.  Rob.  181:  The 
George,  1  Hagg.  Adm.  168;  The  Batavier,  9  Moore  P.  C.  287;  The  Atlas, 
5  Notes  otC,&;  The  Gipeey  King,  2  W.  Bob.  537. 

10  ■  Camp  9.  The  MarceUus,  1  Cliff.  491 :  Bodrigues9.  Melhnlsh^  Eng 
L.  A  £.  Alb;  The  Blpon,  6  Notes  of  C.  245;  TbeProtector,  1 W.  BobTtf; 
Tbe  Diamt,  1 W.  Bob.  131:  Stuart  v.  Isemonger.  4  Moore  P.  C.  11 ;  The 
Christiana,  7  Moore  P.  C.  171:  Hammond  9.  Bodd.  7  Moore  P.  G.  160; 
The  Batavier,  9  Moore  P.  C.  286;  The  MobUe,  20  Law  Bep.  172;  The 
Manchester,  8  Mon.  Law  M^.  183:  The  Carrier  DoYe, Brown.  A  u,  US; 
The  Massachusetts,  1  W.  Bob.  373 :  Tbe  MobUe,  Swabey,  69 ;  The 
Schwalbe,  Lush.  239;  Smith  9.  Condry,  1  How.  34:  The  Maria*  1  W. 
Bob.  102.   But  see  Carmthers  9.  Sheddou,  6  Taunt.  14. 

11  SneU  9.  Rich,  1  Johns.  605. 
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§  391.  Liability  of  tug  and  tow.— Where  the  officers 
and  crew  of  the  tow,  as  well  as  those  of  the  tag,  partici- 
pate in  the  navigation  of  the  vessels,  and  a  collision  with 
another  vessel  ensues,  the  tug  alone,  or  the  tow  alone,  or 
both  jointly,  are  liable  according  to  their  negligence  or 
want  of  skill;  1  the  responsibility  is  determinea  by  inquir- 
ing which  vessel  was  the  principal  and  which  the  servant.^ 
In  case  of  a  collision  by  the  tow  the  tug  is  also  liable  ;S 
that  the  tug  is  alone  liable;^  that  both  are  liable;^  that 
the  tow  was  alone  liable.^    If  the  tow  has  the  full  control 
of  her  own  movements  she  will  be  liable  for  damage  in- 
flicted by  her  collision  with  another  vessel.  ^    She  will  be 
liable  unless  she  is  managed  by  the  use  of  all  possible 
skill  and  care;  ^  so  a  tow  will  be  liable  where  she  was  the 
immediate  cause  of  the  damage.^  Where  the  tug  is  not  in 
fact  at  the  time  under  the  direction  and  control  of  the 
master  and  hands  on  board  of  the  tow,  the  tow  will  not 
be  responsible  for  damage  through  the  fault  of  the  tug.^<^ 
In  the  absence  of  directions  by  or  from  the  pilot  on  the 
tow,  the  tug  is  bound  to  keep  the  tow  out  of  the  way  of  a 
vessel,  and  in  default  the  tug  is  liable.^^    For  damage 
done  by  the  want  of  ordinary  care  the  tug  is  responsible.^^ 
Canal  boats  and  barges  in  low  are  under  the  control  of  the 
tug,  and  she  is  liable  in  case  of  their  collision  with  other  ves- 
sels; ^^  so  when  a  tug  has  a  raft  in  tow.^^    That  the  tug  is 
not  liable  unless  owing  to  the  want  of  care  or  skill  on  her 
part.  ^6    The  tug  is  in  fault  in  casting  off  a  barge  before 
she  is  properly  secured  to  the  wharf,  and  the  barge  is  in 
fault  in  not  properly  providing  and  handling  the  lines 
upon  which  she  relied  to  stop  her  headway,  i*    A  tug 
whose  master  acts  as  pilot  and  engineer  is  not  properly 
manned,  17  and  must  be  deemed  in  fault  and  liable  for  a 
collision ;  ^^  but  not  for  a  collision  to  which  the  want  of  a 
wheelman  did  not  contributed^    A  tug  is  in  fault  for  not 
having  lights  required  by  law,^  and  for  bavins  the  vessel 
of  heaviest  draft  fast  on  the  tow,^^  and  forliaving  the 
lines  fastening  a  schooner  to  her  side  so  loose  that  she 
would  be  liable  to  break  away; 22  but  if  the  hawser  was 
furnished  by  the  tow  the  tug  is  not  liable  if  it  breaks  and 
the  tow  comes  into  a  collision.2d    The  tug  is  prima  facie 
liable  when  she  was  bound  to  know  that  the  schooner 
must  change  her  course.24    She  is  liable  for  approaching 
an  impediment  so  near  that  she  could  not  avoid  it; 25  or 
for  attempting  to  pass  a  raft  in  a  narrow  channel,  whereby 
one  of  the  vessels  in  tow  was  grounded ;  20  or  for  loss  of  a 
tow  drifting  away  in  consequence  of  being  negligently 
drawn  against  piles  by  whicn  the  hawser  parted;  2'*  or  by 
neglecting  to  keep  the  tow  in  such  position  as  would  ena- 
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ble  her  to  pass  through  a  narrow  passage.^  Where  a  tug 
about  to  leave  her  dock  through  a  narrow  gap  between 
piers  blows  her  whistle  as  a  signal,  and  hearing  no  answer, 
proceeds  outward,  and  comes  into  collision  with  an  in- 
coming tug,  she  is  not  liable.^^  To  make  a  tug  liable, 
knowledge  by  or  notice  to  those  in  charge  that  they  are 
committing  a  wrongful  act  must  be  shown.^ 

1  The  Maria  Martin,  12  Wall.  44;  Sproule  v.  Hemmlngway.  14  Pick. 
1:  SturffIst;.Boyer,24  How.  121;  Tbe Syracuse,  12  WalLlS?;  Tne Frank 
Moffat,  11  Ch.  L.  N.  114.    See  Towaos. 

2  The  Alabama,  1  Ben.  476;  The  Sampson,  3  Wall.  Jr.  14. 

3  The  R.  B.  Forbes,  1  Sprague,  328;  1  Cliff.  331;  The  Bescue,  2 
Spragrue,  16:  Coleman  v.  Foster,  1  Brown  Adm.  459;  Sproule  v.  Hem- 
nungway.  14  Pick.  1;  Sturgis  v.  Boyer,  24  How.  110.  C^fra,  Smith  v. 
The  Creole,  2  WalL  Jr.  4b5;  The  Steam  Tug  Sampson,  3  Am.  Law  Beg. 
337. 

4  The  James  Gray  V.  The  John  Frazer,  21  How.  184;  Sturgis  v.  Boyer, 
24  How.  110;  The  Bescue,  2  Sprague,  16. 

5  Sturgis  V.  Boyer,  24  How.  121;  Coleman  v.  Foster  1  Brown  Adm. 
4S6. 

6  Sturgis  V.  Boyer,  24  How.  121 :  The  Hector,  4  Blatchf .  199:  Snow  v. 
Hill,  20  How.  543;  The  Express,  1  Blatchf.  365;  The  Frank  Moffat,  11 
Ch.  L.  N.  114. 

7  The  Express,  Olcott.  261;  Alexander  v.  Greeve,  7  Hill,  538;  The 
Merrlmac,  2  Sawy.  593;  Sproule  v.  Hemmlngway,  14  Pick.  1. 

8  The  Express,  Olcott,  263:  The  Duke  of  Sussex,  2  C.  Bob.  270;  The 
Hope,  2  W.  Bob.  8.    Contra,  Sproule  v.  Hemmlngway,  14  Pick.  1. 

9  The  Carolus,  2  Curt.  69. 

10  The  Alabama  &  Gamecock,  1  Ben.  486;  The  Express,  1  Blatchf.  365. 
And  see  Sturgis  v.  Boyer,  24  How.  110. 

11  The  U.  S.  Grant,  7  Ben.  210;  The  Clvilta  &  Bestless,  6  Ben.  309. 

12  The  Lyon,  1  Brown  Adm.  61 ;  Smith  v.  The  Creole,  2  WalL  Jr.  512. 

13  The  John  Counter,  18  Law  Bep.  553:  The  Express,  1  Blatchf.  365; 
The  New  York  v.  Rea.  18  How.  223;  The  Quickstep,  9  Wall.  671;  The  B. 
W.  Burrowes,  7  Blatchf.  374. 

14  The  W.  H.  Clark,  5  Biss.  295. 

15  The  Express,  Olcott,  258:  Sproule  v.  Hemmlngway,  14  Pick.  1;  The 
Frank  Moffat.  11  Ch.  L.  N.  114:  The  Duke  of  Sussex,  I  W.  Bob.  270; 
The  Duke  of  Manchester,  2  W.  Bob.  470;  The  Olpsey  King,  2  W.  Bob. 
142. 

16  Bowas  V.  Pioneer  Tow  Line,  2  Sawy.  21. 

17  The  Armstrong,  1  Brown  Adm.  130;  The  Victor,  Ibid.  449;  The 
Coleman,  Ibid.  456;  The  Young  America,  Ibid.  549. 

18  The  Coleman,  1  Brown  Adm.  456;  The  Young  America,  Ibid.  549. 

19  The  Young  America,  1  Brown  Adm.  549. 

20  The  Alabama  &  Gamecock,  1  Ben.  476. 

21  The  Zouave,  1  Brown  Adm.  449;  The  Sweepstakes,  Ibid.  611. 

22  The  Northfield,  4  Ben.  112. 

23  The  Echo,  7  Ben.  70. 

24  The  D.  8.  Stetson,  4  Ben.  508. 
S5   The  Austin,  3  Ben.  11. 
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28   The  DaTia  Morris,  1  Brown  Adm.  273. 

27  Cramer  v.  Allen,  9  Blatchf .  248. 

28  Tbe F.M.Wilson, 7 Ben. 367. 

29  The  £.  W.  Oorgus,  3  Ben.  572.   But  see  The  C.  T.  Dayenport,  8 
Ben.  63. 

30  Cutting  V.  Seabury,  1  Sprague,  522. 

§  392.  Obstruction  of  channel.— 1£  a  person  wrong* 
fimy  obstructs  a  navigable  stream,  he  is  liable  for  the 
consequences.  1  Any  substance  sunk  in  the  bottom  of  a 
navigable  river,  so  as  to  create  danger,  should  have  a 
buoy  placed  over  it;  a  verbal  communicatiou  is  not  suffix 
cient  notice.2  It  is  the  duty  of  the  owner  of  a  wreck  to 
use  all  reasonable  means  to  prevent  vessels  from  running 
against  it.^  A  vessel  may  obstruct  a  channel  by  extend* 
ing  a  warp  entirely  across  it ;  but  she  must  lower  the  warp 
on  the  approach  of  another  vessel,  and  give  notice  of  the 
space  in  which  the  vessel  may  pass."*  A  vessel  wrong* 
fully  or  carelessly  interposed  in  the  track  of  another,  is 
liable  for  an  unavoidable  collision.^  So,  it  is  a  fault  in 
anchoring  in  the  track  of  a  ferry-boat. ^  Where  a  steamer 
was  entering  a  harbor,  it  was  not  negligence  to  run  over 
a  seine,  when  it  would  have  been  dangerous  to  go  round 
it."^  A  pier,  erected  by  the  riparian  proprietor,  without 
license  or  authority,  is  an  unlawful  obstruction,  and  sub- 
jects the  owner  to  liability  for  damages  to  a  vessel  run- 
ning against  it  in  the  night.  ^ 

1  Philadelphia  &c.  Co.  v.  Philadelphia  S.  T.  Co.  23  How.  209. 

2  Hammond  v.  Pearson,  1  Camp.  515. 

3  Brown  v.  Mallett,  5  Com.  B.  599 ;  White  v.  Crisp,  10  Ex.  312 ;  26  Eng. 
L.  A  £.  532;  Hancock  v.  York  &c.  Co.  10  Com.  B.  348. 

4  Potter  V.  Pettis,  2  B.  1. 483;  McCord  v.  The  Tiber,  6  Biss.  409;  The 
Vancouver,  2  Sawy.  387. 

5  The  New  Jersey,  Olcott,  427 ;  The  Woodrop  Sims,  2  Dods.  83. 

6  The  Exchange,  10  Blatchf.  168. 

7  The  City  of  Baltimore,  5  Ben.  474 ;  5  Amer.  L.  T.  25. 

8  Atlee  v.  Packet  Co.  21  Wall.  389. 

§  393.  Vessels  in  motion  and  vessels  at  rest.— It 
is  a  general  rule  that  on  a  collision  between  a  vessel  un- 
der sail  and  one  not  under  sail,  the  presumption  is  that 
the  fault  is  imputable  to  the  vessel  in  motion,  unless  the 
vessel  not  under  sail  was  where  she  should  not  have 
been.  ^  So  where  a  vessel  is  lying  at  a  wharf  ,2  or  is  aground ;' 
but  a  vessel  unlawfully  at  the  place  where  she  was  in- 
jured, has  no  legal  right  to  demand  redress; *  yet  a  vessel 
remaining  at  a  place  longer  than  allowed  by  a  city  ordi- 
nance may  still  recover.^  The  vessel  in  motion  can  excuse 
herself  only  by  proving  the  result  an  inevitable  accident. 
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Nellie,  7  Ben.  497;  so  of  a  canal  l)oat  moored  at  a  dock— The  Monitor* « 
Bias.  503. 

9  The  State  of  New  York,  3  Ben.  253. 

10  Amoskesmr  M.  Co.  v.  The  John  A.damB,  1  CUff.  413;  Knowlton  v. 
Sanford,  32  Me.  148:  The  Batavler,  9  Moore  F.  C.  287;  The  Sunnyside,  1 
Brown  Adm.  227;  91  U.  S.  208. 

11  The  Emelle,  2  Ben.  416. 

12  The  A.  B.  Wetmore,  5  Ben.  148;  The  Bothnia,  Lush.  Si, 

13  The  Moxley,  Abb.  Adm.  73. 

§  394.  Ziimitation  of  liability.  — The  owners  are 
limited  in  their  liability  for  a  loss  by  collision  to  the 
amount  of  their  interest  in  the  vessel  and  freight,  ^  to  the 
extent  of  freight  pending  and  the  value  of  the  vessel.^ 
The  rule  of  the  maritinieTaw,  so  far  as  it  relates  to  torts, 
was  intended  to  be  adopted  by  the  act  of  Congress  limit- 
ing the  liability  of  owners.^  The  third  section  of  the  act 
of  Congress  does  not  limit  or  affect  their  liability  for  loss, 
damage,  or  injury  resulting  through  the  fault  of  such  ves- 
sel to  another  vessel  and  her  cargo  from  a  collision.^ 
Their  liability  may  be  discharged  by  surrendering  and 
assigning  to  a  trustee,  for  the  benefit  of  the  parties  in- 
jured.^ In  applying  the  provisions  of  the  act,  the  tackle, 
apparel,  and  furniture  must  be  reckoned  as  part  of  the 
''ship/'  but  not  the  outfit,  such  as  whaling  gear,  casks, 
etc.^  If  the  amount  paid  into  court  is  insumcient,  it  will 
be  apportioned  pro  rata  among  the  owners  of  the  injured 
vessel.  7  The  owners  who  load  their  own  vessel  are  held 
responsible  for  freight  ex  nomine  in  ascertaining  the  limit 
of  their  statute  liability.  ^ 

1  Norwich  Co.  v.  Wright,  13  Wall.  104;  S.  G.  1  Ben.  186;  The  City  of 
Norwich,  6  Ben.  332:  Bale  o.  Washington  Ins.  Go.  2  Story,  176;  The 
Baltimore,  8  Wall.  385:  The  Nlagai-a  v. IDordes,  21  How.  7;  The Epsllon, 
6  Ben.  378;  the  English  statute  distinguished— Gannan  v.  Meaburn,  1 
Bing.  243,  465;  The  Richmond,  3  Hagg.  Adm.  431 ;  Brown  v.  Wilkinson, 
IftMees.  &  W.  391:  Dobree  v.  Schroder,  2  Mylne  &  G.  489;  The  Mary 
Caroline,  3  W.  Rob.  101 ;  Leycester  v.  Logan,  3  Kay  &  J.  446;  Wilson  v. 
Dickson,  2  Bam.  &  Aid.  2.   And  see  Pope  v.  Nickerson,  3  Story,  492. 

2  Allen  v.  Mackay.  1  Spragae,  219;  The  Ann  Caroline,  2  WalL  549; 
The  Hope,  2  Rob.  8. 

3  Norwich  Go.  v.  Wright,  13  Wall.  127;  Wattson  v.  Marks,  2  Amer. 
Law  Beg.  157. 

4  Wright  V.  Norwich  A  N.  Y.  T.  Co.  8  Blatchf.  28;  Gannan  v.  Mea- 
burn, 1  Ising.  243, 465.  'I  he  Dundee,  1  Hagg.  Adm.  109:  Wilson  v.  Dlck< 
son,  2  Bam.  &  Aid.  2 :  Brown  v.  Wilkinson,  15  Mees.  &  W.  391.  And  see 
The  Benares,  1  Eng.X.  &  E.  637:  The  Richmond,  3  Hagg.  Adm.  431: 
The  Dundee,  1  Hagg.  Adm.  109;  Moore  v.  Amer.  T.  Go.  24  How.  1.  And 
see,  as  to  statutory  construction,  Sandiman  v.  Breach,  7  Bam.  &  G.  96; 
Byegate  V.  WardsDoro,  30  Vt.  746;  Simonds  v.  Powers.  28  Vt.  854:  Do- 
bree V.  Schroder,  2  My  hie  &  G.  489;  S.  G.  6  Sim.  291.  And  see  Rev. 
Stats,  sec.  4283. 

5  Norwich  Co.  v.  Wright,  13  Wall.  104 ;  8  Blatchf.  24;  Barnes  r. 
Steamship  Go.  6  Phlla.  479,  denying  Walker  v.  The  Boston  Ins.  Go.  14 
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Gray,  288.  And  see  Bev.  Stats,  sec.  428^.  Under  tbe  English  statute, 
no  provision  is  made  for  the  surrender  of  the  vessels-Norwich  Go.  v, 
Wright,  13  Wall.  118;  Dobree  v.  Schroder,  2  Mylne  <fe  C.  489;  Brown  «. 
WilUnson,  15  Mees.  S&  W.  331 ;  Wilson  v.  Dickson,  2  Bam.  &  Aid.  2. 

6  Swift  v»  Brownell,  1  Holmes,  467. 

7  Norwich  Co.  v.  Wright,  13  Wall.  104 ;  The  City  of  Norwich,  1  Ben.  89. 

8  The  Glamms,  1  Low.  371 ;  Allen  v.  Mackay,  1  Spragae,  219. 

§  395.  Remedy  .—In  cases  of  collision,  the  injured 
party  may  proceed  in  personam  or  in  rem,  or  successively 
la  each  way,  till  he  has  entire  satisfaction;  but  the  reme- 
dies cannot  be  blended  in  one  action.  ^  The  proceedings 
may  be  in  rem,  or  the  lien  may  be  waived,  and  proceed- 
ings in  personam  may  be  maintained  against  the  master 
and  owners.^  A  suit  cannot  properly  be  brought  against 
a  vessel  in  rem  and  her  owner  in  personam,  unless  he  is 
also  master.s  The  right  to  recover  tor  a  loss  by  a  collision 
does  not  cease  by  an  abandonment  to  underwriters.^  The 
libellant  is  entitled  to  the  full  amount  of  his  damage,  not- 
withstanding he  has  received  partial  indemnity  from  the 
underwriters,^  and  although  the  insurance  had  bjcn  paid 
for  a  total  loss.^  I)amages  for  injuries  from  defects  of  a 
dock  are  recoverable,  notwithstanding  the  landing  was 
effected  on  a  Sunday. ^  The  owners  of  the  vessel  K,iling 
to  comply  with  the  regulations  of  the  statute  may  recover 
half  damages,  if  the  other  vessel  was  in  fault.s  A  vessel 
may  recover  damages  if  the  violation  of  the  law  in  lao  way 
contributed  to  the  collision;  ^  so  it  is  no  defense  to  an 
action  by  a  passenger  that  he  was  travelling  in  violation 
of  a  State  law.io  A  claim  for  damages  exists  against  a 
vessel  of  the  United  States  guilty  of  a  maritime  tort.ii 
A  suit  at  common  law  by  one  vessel  will  not  prevent  a 
suit  in  admiralty  by  the  other  vessel.i^  Where  there  are 
several  tows,  a  fault  on  the  part  of  one  will  not  prevent  a 
recovery  by  another. is  Where  one  of  the  colliding  steam- 
ers was  discharged  from  custody  on  a  stipulation  for  her 
value,  which  was  in  amount  less  than  one-half  of  the 
damages  awarded,  the  libellants  could  not  recover  from 
the  other  steamer  the  deficiency. i*  Where  the  collision 
was  the  remote  and  not  the  proximate  cause  of  the  injury, 
the  party  cannot  recover. ^^  Laches  are  not  imputable  to 
libellant  in  waiting  two  years,  if  the  respondent  vessel 
has  not  changed  hands.  ^^ 

1  Citizens'  Bank  v.  Nantucket  S.  B.  Co.  2  Story.  58;  The  Richmond, 
3  Ha^.  Adm.  431:  The  Young  America,  1  Brown  Adm.  466;  The  Hope, 
1  wTfiob.  154;  The  Volant,  fw.  Rob.  883. 

2  The Belfastj?  Wall. 643;  Sturgis v. Boyer,  24  How.  110;  Chamber- 
lain V.  Ward,  21  How.  539. 

3  The  Richard  Doane.  2  Ben.  112,  discussing  Newell  v.  Norton,  & 
WaU.  257. 
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4  NeweUv.Korton,S  Wall.  257. 

5  The  Avon,  18  Int.  Bey.  Bee.  IW. 

6  Tbe  Metis,  5  Ben.  205;  Newell  v.  Norton,  3  Wall.  2S7;  The  Monti* 
cello  V.  MoUison,  17  How.  152;  The  Manistee,  7  Bias.  SS. 

7  flawyer v.  Oatman,  7  Blatchf . 290;  1  Low.  134:  Philadelphia  4fcc Co. 
V.  Philadelphia  S.  Co.  23  How.  209.   See  atUe»  S  351. 

8  Ghamherlaln  V.  Ward,  21  How.  548. 

9  The  Maverlcl:,  1  Spragae,  23;  The  Leopard,  2  Ware,  (Dav.)  193; 
Bosworth  V.  Swansey,  10  Met.  363. 

10  The  D.  S.  Gregory,  2  Ben.  228;  1  Amer.  L.  T.  95. 

11  The  Siren,  7  Wall.  156;  The  Swallow,  1  Swahey,  30;  The  Chira,  1 
Swabey,  1. 

13  The  Ann  and  Mary,  2  W.  Bob.  189:  Knox  v.  The  Ninetta,  Crabbe, 
634.   And  see  The  John  and  Mary,  Swaoey,  471. 

13  The  Morton,  1  Brown  Adm.  141 ;  The  New  Philadelphia,  1  Black,  62. 

14  The  City  of  Hartford  and  The  Unit,  11  Blatchf.  290 :  The  Alabama 
and  The  Gamecock,  11  Blatchf.  482. 

15  The  Union,  2  Blss.  18. 

16  The  Frank  Moffat,  11  Ch.  L.  N.  114. 

§  396.  Parties. — ^The  master  has  authority  to  bring  an 
action  in  his  own  name  for  damages  by  collision.  ^  Where 
he  is  part  owner  he  may  represent  the  insurer's  claim  for 
the  loss  of  the  cargo,  and  enforce  it  in  rem  and  in  per- 
sonam.^  The  owners  of  the  vessel  may  bring  action  for 
damages  without  joining  the  joint  owner  of  the  cargo. '^ 
Where  a  collision  is  by  the  joint  act  of  two,  both  may  be 
joined  as  defendants;  but  if  charged  with  distinct  acts, 
and  there  is  no  privity  between  them,  or  concert  or  unity 
of  purpose,  they  cannot  be  joined.*  All  the  owners  of  the 
injured  vessel  should  be  jomed  as  libellants.^  Kew  par- 
ties may  be  added,  and  parties  improperly  joined  may  on 
motion  be  stricken  out ;  ^  but  this  does  not  authorize  the 
substitution  of  one  sole  libellant  for  another.  ?  A  party 
who  has  stood  by  during  the  contest  in  a  case  of  collision 
and  taken  no  part  in  it,  cannot  share  in  the  proceeds  on 
the  sale  of  the  vessel,  until  the  claim  of  the  prosecuting 
party  is  satisfied.^ 

1  The  Una.  5  Ben.  198:  Tlie  Commander-in-Chief,  1  Ware,  48;  Honse- 
'  man  v.  The  North  Carolina,  15  Pet.  40;  McKlnlay  v.  Morrish,  21  How. 

343. 

2  Newell  V.  Norton,  3  Wall.  257;  The  Blchard  Doane,  2  Ben.  112. 

3  The  Metia,  5  Ben.  206:  The  Commander-in-Chief,  1  Ware,  43;  The 
Commerce,  1  Black,  574;  Newell  v.  Norton,  3  Wall.  257. 

4  Atkinson  v.  The  B.  B.  Hamilton,  1  Bond,  536 ;  Fretz  v.  Bull,  12 
How.  466;  Buike  v.  The  M.  P.  BIch,  1  Cliff.  312:  The  D.  S.  Gregory,  2 
Ben.  237;  The  New  Philadelphia,  1  Black,  62;  Gordon  r.  G^  Mary  J. 
Vaughaou 2 Ben. 47;  14  Wall. 258;  Colegrove v.  N. T. & N. H. ElE. Co. 
20  NTy  .  492. 

5  The  Blchard  Doane,  2  Ben.  113 ;  Bretz  v.  Boll.  12  How.  466. 
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6  The  Ck>inmanderwlxi-Chlef ,  1  WalL  4S. 

7  The  Detroit,  1  Brown  Adm.  145.    • 

8  Woodworth  v.  Insurance  Co.  5  Wall.  87;  The  Saraoom*  2  W.  Bob. 
451;  The  C]ara»  Swabey,  1. 

§  397.  Rule  of  damaees.— Where  the  collision  is  not 
wulfal,  the  general  rule  oidamages  that  the  owner  of  the 
injured  vessel  is  to  receive  is  a  remuneration  which  will 
place  him  ia  a  situation  in  which  he  would  have  been  but 
for  the  collision,  i  The  actual  loss  at  the  time  and  place  of 
the  injury  is  the  measure  of  damaffes,^  and  every  neces- 
sary incident  directly  connected  witn  the  damage  becomes 
part  of  the  actual  loss:^  as  the  loss  consequent  on  passen- 
gers being  prevented  from  going  in  the  boat ;  ^  salvage  ex- 
penses and  other  charges  necessarily  paid  in  rescuing  the 
vessel  and  cargo.^    In  measuring  the  damages  alfthe 
direct  and  immediate  consequences  are  to  be  considered, 
as  loss  of  freight,  detention,  expense,  etc.^   The  owners  of 
the  vessel  injured  are  entitled  to  full  indemnity,  ^  but  not 
for  such  damage  as  might  have  been  reasonably  avoided 
by  the  exercise  of  ordinary  skill  and  diligence.  8    If  the 
vessel  be  totally  lost  the  rule  of  compensation  is  the  mar- 
ket value  of  the  vessel  at  the  time  oi  her  destruction,®  im- 
mediately prior  to  the  collision,^^  at  the  time  and  place  of 
the  loss;  ^^  what  she  would  have  brought  in  the  ordinary 
course  of  the  sales  of  vessels,  ^^  and  u  sold  in  a  foreign 
port  the  value  just  prior  to  the  collision  less  the  proceeds 
of  the  sale,  18  in  the  currency  of  the  country  where  the  in- 
jury occurred,  or  its  equivalent  in  the  country  where  suit 
Is  brought.!*    The  rule  as  to  the  market  value  held  not  to 
apply  where  it  appears  that  no  such  thing  as  a  market 
price  exists.!^    where  an  experienc'ed  and  capable  mas- 
ter, in  good  faith,  and  upon  advice  of  two  other  shipmas- 
ters, abandoned  the  vessel  and  cargo  in  consequence  of 
the  injury  by  a  collision,  the  value  of  the  vessel  and  cargo 
should  be  taken  as  a  total  loss  in  estimating  the  damages.  ^<^ 
Where  a  vessel  was  raised  and  put  upon  ways,  ana  was 
found  not  worth  repairing,  and  was  sold  at  auction,  the 
owner  may  recover  as  for  a  total  loss,  less  the  sum  for 
which  she  was  sold,  and  in  addition  the  cost  of  raising  her 
and  putting  her  on  the  ways.^^  The  whole  value  of  a  ves- 
sel and  cargo  sunk  by  a  collision  may  be  allowed,  notwith- 
standing there  was  no  proof  that  the  libellants  had  tried  to 
raise  her,  or  that  she  could  not  be  raised ;  ^^  but  not  where 
it  appears  probable  that  she  could  be  raised  without  much 
expense  and  be  restored  to  her  owner,  i^ 

1  The  Baltimore,  8  Wall.  386;  Williamson  v.  Barrett,  13  How.  101;  4 
McLean,  689;  The  Bhode  Island,  Abb.  Adm.  103;  The  Aleppo,  7  Ben. 
125;  The  Gazelle,  2  W.  Bob.  279. 
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2  Smith  «.  Condry.  1  How.  28;  WQllamson  v.  Barrett,  IS  How.  113; 
The  Aleppo,  7  Ben.  125;  The  Argus,  Olcott,  315;  The  Dundee.  1  ^igg. 
Adm.  109;  Tlie  Gazelle,  2  W.  Bob.  279;  The  Blossom,  Olcott,  188;  The 
Narragansett,  Olcott,  246;  The  New  Jersey,  Olcott,  444. 

8  The  Rhode  Island,  Abb.  Adm.  102;  The  Narragansett,  Oloott,  388* 
The  Morning  Star,  4  Blss.  62;  The  D.  S.  Gregory,  2  Ben.  227. 

4  Balston  v.  The  State  Bights,  Crabbe,  22. 

5  The  Narragansett,  Olcott,  388. 

6  The  Granite  State,  3  WalL  810;  The  Oountess  of  Durham,  9  Month. 
Law  Mag.  279:  The  Black  Prince,  Lush.  573:  The  Clyde,  Swabey,  23;  The 
Pactolus,  Ibid.  173;  The  Inflexible,  Ibid.  200. 

7  Williamson  v.  Barrett,  13  How.  101 ;  The  Aleppo,  7  Ben.  125;  Glarke 
V.  The  Fashion,  2  Ware,  (Dav.)  339.  And  see  The  Swan,  3  Blatclif.  285. 

8  The  Baltimore,  8  WaU.  387 ;  The  Eliza  ft  Abbey,  Bhitchf .  ft  H.  441 ; 
Beeves  v.  The  Constitution,  Gilp.  685;  The  Atlantic  ft  Ogdensburgh, 
Newb.  144:  The  Flying  Fish,  3  Moore  P.  0.  86:  Brown  ft  jL.  436;  The 
Woodrop  Sims,  2  Dods.  85;  The  Lotus,  Holt  B.  R.  181;  The  Lena,  Ibid. 
61. 

9  The  Baltimore,  8  Wall.  886;  The  New  Jersey,  Olcott.  415, 444;  WU- 
liiunson  v.  Barett,  13  How.  101;  Cramer  v.  Allen,  5  Blatchf.  248;  The  Jo- 
seph D.  Dyer,  7  Ben.  895;  Meigs  v.  The  Northerner,  1  WalL  682;  1  Wash. 
T.9L 

10  The  Mary  Caroline.  3  W.  Bob.  101:  The  Granite  State,  3  WalL  310; 
The  Ann  Caroline,  2  WalL  538 ;  The  Baltimore,  8  WalL  886 :  The  Rebecca, 
Blatclif.  ft  H.  347;  The  Colorado,  1  Brown  Adm.  412;  The  Clyde, 
Swabey,  23;  The  Iron  Master,  Ibid.  443;  Dobree  «.  Schroder,  2  Myine 
ft  0.489. 

11  Dyer  «.  National  S.  S.  Co.  7  Ben.  395;  Cramer  v.  Allen,  5  Blatchf. 
249. 

12  The  Colorado,  1  Brown  Adm.  41L 

13  The  South  Sea,  Swabey,  114. 

14  Cramer  V.  Allen,  5  Blatchf .  248. 

15  The  Cayuga,  2  Ben.  126. 

16  Swift  V.  BrowneU,  1  Holmes,  467. 

17  The  Nebraska,  3  Ben.  261. 

18  The  Metis,  5  Ben.  203. 

19  The  Baltimore,  8  WalL  388;  The  Columbus,  3  W.  Rob.  158;  The 
Empress  Eugenie,  Lush.  138. 

§  398.  AUcwance  for  repalr8.~The  general  meas* 
ure  of  damages,  where  repairs  are  practicaole,  is  such  a 
sum  as  will  restore  the  vessel  to  her  former  condition.^ 
The  party  is  to  be  put  in  the  same  situation  as  nearly  as 
possible  as  he  would  have  been  had  no  collision  taken 

glace  ;3  the  actual  cost  and  reasonable  expenses  of  rais- 
ig  and  repairing  a  sunken  vessel.^  Where  a  vessel  is 
actually  sunk,  her  owner  is  not  bound  to  go  to  any  ex- 
pense to  raise  her ;  ^  but  an  item  of  expense  for  raising  her 
will  be  allowed  if  it  does  not  appear  that  more  was  done 
than  was  sufficient  to  enable  proof  to  be  given  that  she 
could  not  be  repaired  without  too  great  expense.*  Al- 
though the  sunken  vessel  is  raised  and  repaired,  yet  if 
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fh6]».  was  notbing  to  show  that  it  was  done  in  bad  faith, 
and  ihe  cost  with  the  loss  of  her  use  exceeds  her  value 
when  repaired,  her  full  value  at  the  time  of  the  loss  may 
be  allowed.^  The  owners  are  entitled  to  full  expenses  for 
repairs,  although  they  may  make  her  more  valuable  than 
she  was  before  the  collision.^  The  rule  of  insurance  of 
one-third  off,  new  for  old,  does  nt)t  apply  in  collision.  ^  If 
the  owner  of  the  injured  vessel  has  repaired  with  pru- 
dence, skill,  and  diligence,  and  acting  as  a  wise  owner, 
not  insured,  the  wrong  doer  may  in  some  extreme  cases 
be  liable  for  even  more  than  the  value  of  the  ship,  if  the 
excess  is  made  up  by  an  unexpected  amount  of  demur- 
rage ;d  but  conjectural  damages  based  upon  her  service- 
abdity  will  not  be  allowed. i<>  So,  full  charges  for  repairs 
should  not  be  allowed  when  the  boat  was  old  and  some> 
what  decayed.li-  If  the  vessel  received  injuries  that  could 
not  be  repaired,  damages  are  allowed  for  her  impaired 
Ytdne.^  Kegard  may  be  had  to  the  exi>ense  and  loss  in- 
curred bv  the  owner,  and  the  jury  must  settle  the 
amount.^ 

1  The  Oayqga,  14  WaU.  278 ;  2  Ben.  129 :  7  Blatcbf.  »6;  The  Balti* 
more,  8  WalL  S65;  The  Ann  Caroline,  2  WalL  638;  The  baao  Newton»  4 
Blatchf.  21 :  Vantine  v.  The  Lskke,  2  Wall.  Jr.  62 ;  The  Bhode  laland,  2 
Blatohf.  113;  Ahb.  Adm.  100;  The  D.  8.  Gregory,  2  Ben.  227. 

2  The  Oranite  State,  8  WalL  310:  The  Blossom,  Olcott,  188;  The  New 
Jersey,  Olcott,  416;  The  GazeUe,  2f W.  Bob.  279. 

5  The  Catharine  v.  Dickinson,  17  Row.  176 :  Williamson  v.  Baxrett, 
13  How.  110;  The  Nebraska,  8  Ben.  262;  The  Empress  Eugenie,  Lush. 
138;  The  D.  S.  Gregory,  2  Ben.  227;  The  Monitor  and  HlllTl  Bias.  26. 

4   The  Falcon,  19  WalL  79;  The  Columbus,  3  W.  Bob.  168. 

6  The  America,  11  Blatchf.  486. 

6  The  Bristol,  10  Blatchf .  637.  And  compare  The  Russia,  4  Ben.  672. 

7  The  Santee,  6  Blatchf.  1 ;  The  Pactolus,  Swabey,  173;  The  Balti- 
more, 8  WalL  886;  The  Clyde,  Swabey,  23;  The  Catharine  v,  Dickinson, 
17  How.  170l 

8  The  Baltimore,  8  WalL  386:  The  Catharine  «.  DiekbiMn,  17  How. 
170;  The  Clyde. Swabey » 23:  The  Pactolus,  Swabeyil73:  The  Gaselle, 
2  w.  Bob.  270:  8  Jur.  421);  The  Nautilus,  Ware.  629;  Williamson  «.  Bar* 
rett,  13  How.  lOl;  The  Isaac  Newton,  4  Blatchf.  21. 

0  The  Glancus,  1  Low.  372,  distinguishing  the  Empreaa  Bogenie, 
Lush.  138. 

10  Fettyv.lCerrffl,9BUitchf.447;  12  Blatchf.  11;  The  Isaac  Newton. 
Abb.  Adm.  11;  The  St.  John,  7  Blatchf.  220;  2  Ben.  192;  The  FaTorita, 
8  Blatchf.  638. 

11  The  W.  H.  dtt^  6  Bias.  310 ;  The  Bhode  Island,  1  Blatbhf.  863; 
Olcott,  606. 

12  Atchison  ••  The  Dr.  FraoUin,  14  Mo.  63;  The  Bieeaom,  Oleofct,  191 

13  MoofBom  «.  Bell,  2  Camp.  616;  The  Bhode  Island,  Abb.  Adm.  101. 
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The  Ga7U£»,  2  Ben.  125;  7  Blatchf.  385;  14  WalL  270;  Jolly  v.  Terra 
Haute  D.  jB.  Co.  6  McLean.  237;  Williamson  v.  Barrett.  18  How.  101; 
Barrett  v.  Williamson,  4  McLean,  589.  But  see  The  Rhode  Island, 
Abb.  Adm.  103;  Sidney  v.  Gondry,  i  How.  28;  Blanchard  v.  Ely,  21 
Wend.  349;  The  Gazelle,  2  W.  Bob.  515;  The  Apollo,  9  Wheat  362. 

4  The  Stormless,  1  Low.  153. 

5  The  Mayflower,  1  Brown,  380,  commenting  on  and  explaining 
Smith  V.  Condry,  1  How.  28;  Williamson  v.  Barrett,  13  How.  101;  The 
Aleppo,  7  Ben.  128;  The  Gazelle,  2  W.  Bob.  279;  The  Clarence,  3  W. 
Bob.  283;  StuigLs  v.  Clough,  1  WaU.  269. 

6  The  Transit,  4  Ben.  138;  The  Emilie,  Ibid.  235;  The  Caynga,  7 
Blatchf.  385.  -«*-•- 

7  Swift  V.  BrowneU,  1  Hohnes,  467. 

8  The  Walter  W.  Pharo,  1  Low.  437. 

9  The  Transit,  4  Ben.  138;  The  Cayuga,  2  Ben.  125. 

10  The  Transit,  4  Ben.  138;  The  Emilie,  Ibid.  235. 

11  The  Favorlta,  8  Blatchf.  543;  The  Cayuga,  7  Blatchf.  389;  14  WaU. 
270;  The  Mayflower,  5  Am.  L.  T.  367;  The  Transit,  4  Ben.  138;  The  Ca- 
yuga, 7  Blatchf.  385. 

12  The  Favorlta,  4  Ben.  134:  The  Cayuga,  2  Ben.  125;  7  Blatchf. 385;  14 
Wall.  270;  The  Sunny  side,  1  Brown  Adm.  415. 

13  The  W.  H.  Clark,  5  Biss.  310;  Williamson  v.  Barrett,  13  How.  101: 
The  B.  L.  Mabey,  4  Blatchf.  440. 

14  The  Hermann,  4  Blatchf.  443;  Williamson  v.  Barrett,  13  How.  101. 

15  The  Baltic,  3  Ben.  197 ;  Williamson  v.  Barrett,  13  How.  101. 

16  The  Stormless,  1  Low.  153. 

17  The  Morning  Light,  4  Biss.  63. 

18  Vantine  ».  The  Lake,  2  Wall.  Jr.  53. 

19  Vantine  v.  The  Lake,  2  Wall.  Jr.  52. 

20  The  Narragansett,  1  Blatchf.  311 ;  Vantine  v.  The Lake,2 WaU.  Jr. 88. 

21  The  Sunnyside,  1  Brown  Adm.  415. 

22  Hobsont>.Lord,93U.  S.397. 

23  The  Columbus,  3  W.  Bob.  158;  The  Empress  Eugenie,  Lush.  138; 
The  Inflexible,  Swab.  32. 

§  400.  Allowance  of  interest.— On  damages  sus- 
tained by  a  collision,  interest  should  be  allowed  trom  the 
day  on  which  the  injury  happened  to  the  day  when  judg- 
ment is  rendered  for  tnem,i  upon  the  value  of  the  vessel 
for  the  time  she  is  undergoing  repairs,^  on  the  sum  paid 
for  repairs.^  The  allowance  of  interest  is  a  matter  of  dis- 
cretion.'* It  ought  to  be  at  a  uniform  rate,  and  not  vary- 
ing with  the  laws  of  the  several  States.^ 

1  The  Morning  Star,  4  Biss.  62;  The  America,  11  Blatchf.  485. 

2  The  Bhode  Island,  Abb.  Adm.  100. 


3  The  Baltic,  3  Ben.  195;  The  Baltic,  3  Ben.  197;  Adams  v.  Hm 
Ocean  Queen,  6  Blatchf.  493. 

4  The  Aleppo,  7  Ben.  136;  Egbert  v.  Baltimore  Ac.  B.  R.  Co.  2  Ben. 
■t23;  Allen  o.  Mackay,  1  Sprague,  219;  Lincoln  «.  Claflin,  7  Wall.  132. 

0  Hemmenway  v.  Fisher.  20  How.  255;  The  Aleppo,  7  Ben.  136^ 
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§  401.  Allowance  for  loss  or  damage  to  cargo. 
The  owners  of  a  vessel  wrongf nlly  injured  by  a  collis- 
ion may  recover  for  injury  done  to  the  cargo^^  to  its 
full  value  if  totally  lost,^the  value  to  be  estimated  from 
the  value  at  the  port  of  shipment,  including  expenses 
of  transportation  to  the  place  of  collision,  the  lading 
of  the  cargo,  etc.,  and  interest  at  six  per  cent,  per  an- 
num,^ the  value  of  the  cargo  at  the  market  price  at 
the  home  port  of  the  injured  vessel  at  the  time  it  would 
ordinarily  have  arrived  there,^  its  value  at  the  time  and 
place  of  shipment,  without  including  loss  of  profits  which 
would  have  been  realized  by  completing  the  voyage,  s 
Future  profits  may  be  allowed  as  damages,  but  specu- 
lative and  merely  possible  profits  cannot  be  allowed.<^  The 
damage  should  be  ascertamed  by  a  proper  examination 
and  appraisal,  or  by  a  sale,  upon  notice  to  respondents.  "^ 
A  loss  not  directly  attributable  to  the  collision,  but  to  an 
error  of  judgment  on  sale  of  the  goods,  should  not  be  in- 
eluded.^  when  the  owner  of  a  cargo  expects  to  recover 
damages  for  injury  thereto,  it  is  improper  for  him  to  sell 
the  goods  at  private  sale,  and  without  notice  to  the  party 
to  be  charged.^  Where  damages  are  recovered  for  the 
loss  of  cargo,  they  may  properly  include  an  allowance  in 
the  nature  of  freight  for  the  voyage  as  far  as  performed,  ^^ 
and  which  the  vessel  was  earning  at  the  time,  deducting 
expenses,  ^^  or  the  amount  of  freight  paid  to  a  substituted 
vessel.  ^^  The  owners  of  the  colliding  vessel  will  not  be 
liable  for  the  loss  of  goods  by  a  collision  unless  they  are 
to  blame.  1^ 

1  The  Commerce,  1  Black,  574;  Tne  Commander^ln->Ghief ,  1  Wall.  43. 

2  The  Narragansett,  01cott,2&5;  The  Russia,  3  Ben.  479;  The  Com- 
mander-ln-Chlei,  11  WalL  43. 

3  The  Monticellov.  Molllson,  17  How.  152;  The  Glaucus,  1  Low.  371 ; 
The  Aleppo,  7  Ben.  125:  The  Anna  Maria,  2  Wheat.  327;  Adams  v.  The 
Ocean  Queen,  7  Biatchf.  494;  Smithv.  Gondry,  1  How.  28;  The  Lively, 
1  Oail.  315;  Seaman  v.  The  Crescent  City,  1  Bond,  113;  The  Mary  J. 
yaughan,2  Ben.  60;  14  Wall.  258,  explaiiiiug  The  Russia,  3  Ben.  471:  4 
Ibid.  572.  Interest  on  value  of  cargo— The  Apollon,  9  Wheat.  362;  The 
Anna  Catharina,  6  C.  Rob.  10. 

4  Swift  V.  BrowneU,  1  Holmes,  467;  The  Joshua  Barker,  Abb.  Adm. 
215. 

5  The  Mary  J.  Yaughan,  2  Ben.  47;  Smith  v.  Condry,  17  Pet.  20;  1 
How.  28. 

6  The  Mayflower,  1  Brown  Adm.  387;  Lacour  v.  The  Mayor  ftc.  a 
Duer,  406;  St.  John  v.  The  Mayor  &c.  6  Duer,  315;  Walter  v.  Post,  6 
Duer,363:  AlUson  v.  Chandler,  11  Mich.  542;  Sewall's  Falls  Bridge  v. 
Fisk,  23  N.  H.  171 ;  Oriffen  v.  Colver,  16  N.  Y.  489. 

7  The  Thomas  Klley,  3  Ben.  228. 
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8  Seaman  «.  The  Crescent  City,  1  Bond,  10^ 

9  Tbe  Thomas  Kiley,  8  Ben.  228. 

10  The  Olaucns,  1  Low.  306;  The  Baltimore^  Wall.  385;  Tlndall  v. 
Bell,  11  Hees.  &  W.  228:  The  Ann  Caroline,  2  Wall.  638:  The  Bebecca, 
BUitchf.  &  H.  347:  The  New  Jersey.  Olcott,  444;  The  Cfayuiia,  14  WaU. 
278;  1  Ben.  171;  7  Blatchf.  885;  The  Heroine,  1  Ben.  226;  wmiamson  v. 
Barrett,  13  How.  101 ;  Egbert  v.  Baltimore  Ac.  Co.  2  Ben.  225 ;  'ilie 
Rhode  Island,  Abb.  Adm.  104 :  The  Gazelle.  2  W.  Rob.  279:  The  Canada, 
Lush.  586:  Yates  V.  Whyte,  4  Blng.  (N.  C.)  272;  Jones  o.  Whyte,  2  Jur. 
303;  The  Eolides,  3  Hagg.  Adm.  367. 

11  Williamson  v.  Barrett,  13  How.  101 ;  4  IfcLean,  589. 

12  The  Yorkshireman,  2  Hagg.  Adm.  30,  note. 

13  The  New  Jersey,  Olcott,  448;  Crosby  v.  Fitch,  12  Conn.  410;  Wil- 
liamson 0.  Grant,  1  Conn.  487. 

§  402.  Exemplary  damages.— If  a  vessel  be  not  pur- 
posely run  into,  compensatory  damages  only  are  allowed, 
to  enable  the  owners  to  put  her  in  as  good  order  as  before; 
but  no  allowance  is  to  be  made  for  supposed  profits.^-  In 
general,  damages  for  collision  should  not  include  expect- 
ant profits ;  but  when  the  collision  is  intentional  and  ma- 
licious, they  may  be  allowed  as  exemplary  damages. ^  If 
a  boat  is  purposely  run  into,  vindictivo  damages  may  be 
given.3  In  the  case  of  a  willful  and  malicious  collision, 
damages  may  be  above  the  amount  of  the  actual  injury  .^ 
Legal  design  is  imputable  where  the  consequences  neces- 
sarily flow  from  the  acts  of  the  parties. <  Where  in  a  col- 
lision a  skiff  was  injured,  and  libellant  seriously  maimed, 
BO  as  to  partially  disable  him  for  life,  and  his  son  was 
drowned,  the  court  allowed  as  damages  the  cost  of  re- 
pairs to  the  skiff,  compensation  for  loss  of  its  use,  cost  of 
cure  of  libellant,  and  a  sum  of  money  as  compensation  for 
his  sufferings,  wages  which  himselt  and  son  could  have 
earned  up  to  time  of  decree,  and  compensation  for  bis  per- 
manent aisability  in  a  present  amount,  representing  the 
income  of  his  ordinary  labor  for  one-third  of  his  expecta- 
tion of  life,  according  to  the  mortality  tables.<( 

1  Steamboat  Co.  v.  WhiUdin,  4  Harring.  228;  The  Narragansett,  Ol- 
cott, 246:  The  Lotty,  Olcott,  329 ;  Myers  v.  Perry,  1  La.  An.  372;  Cum- 
mins V.  Spruance,  4  Earring.  315. 

2  The  Newhall,  3  Ware,  105. 

3  Steamboat  Co.  V.  Whillden,  4  Harring.  228. 

4  Ralston  V.  The  State  Rights,  Crabbe,22.  And  see  Waring  v.  (Saike, 
t  How.  441 ;  New  Jersey  S.  K.  Co.  v.  Merchants'  Bank,  6  How.  4aB ;  Smith 
V.  Condry,  1  How.  28. 

6  GatUn  f .  Springfield  Ins.  Co.  1  Sum.  446,  distinguishing  Perdval  •. 
Bickey,  18  Johns.  257 ;  Scott «.  Shepherd,  2  W.  Bla^  802. 

6   Miller  «.  The  W.  G.  Hewes,  1  Woods,  363. 
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S  403.  hP^»  when  divided.— The  loas  will  be  diYide^ 
in  three  cases :  first,  when  there  is  no  f anlt  on  either  side; 
second,  when  the  fault  is  inscrutable;  and  third,  when 
both  vessels  are  in  fault.  ^  Where  there  is  no  fault  oa 
either  side/^  or  if  it  cannot  be  ascertained  where  the  fault 
lies,  the  damages  will  be  divided.^  Where  the  evidence 
on  both  sides  is  conflictiug  and  nicely  balanced,  the  court 
will  be  guided  by  the  probabilities  of  the  respective  cases 
set  forth,  and  damages  be  divided.*  Where  there  is  rea- 
sonable doubt  as  to  which  party  is  to  blame,  the  loss  must 
be  sustained  by  the  one  on  whom  it  has  fallen.^  Where 
both  parties  are  in  fault  the  loss  will  be  divided,^  although 
one  may  be  much  more  in  fault  than  the  other,?  unless  it 
appears  that  there  was  a  great  disparity  of  fault,*  or  they 
will  be  apportioned  in  some  other  more  appropriate  rate, 
looking  to  the  facts  ;^  but  the  doctrine  of  apportionment 
where  there  is  mutual  fault  cannot  apply  against  a  third 
vessel.^o  The  maritime  law  departs  from  the  natural  law 
and  the  common  law,  that,  where  there  are  mutual  f  aults, 
neither  party  has  a  remedy  upon  the  other.  ^^  Where  the 
propeller  had  not  a  proper  lookout,  and  the  schooner  had 
no  light,  the  steamer  had  no  right  to  demand  that  the 
damages  should  be  divided  in  a  case  of  collision,  as  where 
both  were  in  fault. i-  Where  a  collision  occurs  by  the 
willful  fault  or  intentional  wrong  of  both  parties,  the 
damages  will  not  be  apportioned,  but  the  libel  will  be  dis- 
missed. 13  So,  where  the  libellant  was  guilty  of  gross  fault, 
and  that  of  respondent  in  any  degree  doubtful,  the  dam^ 
ages  will  not  be  divided,  i*  Where  the  damages  were 
caused  by  running  against  a  pier,  and  both  were  in  fault, 
the  land-owner  for  creating  an  unlawful  obstruction,  and 
the  vessel  because  her  ^ilot  was  ignorant  or  negligent,  the 
damages  should  be  divided. i^  Where  a  tug  and  tow  con- 
stituted one  party,  and  a  propeller  the  other,  and  all  three 
in  fault,  the  damages  were  divided  equally  between  all.^^ 
But  this  rule  is  applicable  onlv  where  both  vessels  were 
injured,  17  it  does  not  apply  to  the  loss  of  cargo  in  the  tow 
by  collision  with  another  tow  by  the  mutual  fault  of  the 
respective  tugs,  is 

1  The  Fanny  Fern  and  the  Swann,  Newb.  168;  The  Scioto,  2  Ware, 

Say.)  &5d:  11  Law  Bep.  16;  5  N.  T.  Leg.  Obs.  442;  O'Nell  v.  Sears.  14 
w  Bep.  N.  S.  731;  The  Marcia  Triboii,  2  Sprague,  17. 

2  Warinff  v.  Clarke,  5  How.  441;  Smith  v.  Condry,  1  How.  28:  The 
Dundee,  IHi^g.  Adm.  109;  5  Bam.  &  C.  156;  If  neither  was  in  fault  the 
loss  muat  be  borne  by  hlin  on  whom  It  falls— Stainback  v.  Rae,  14  How. 
532;  Sturgls  v.  Boyer,24  How.  125;  Union  S.  S.  Co.  v.  N.  Y.  Ac.  Co.  24 
How.  313:  The  Morning  Llght,2  Wall.  553;  The  James  Gray  «.  The  John 
Frazer,21  How.  184:  Tho  Continental,  14  Wall.  355;  The  Pennsylvania, 
24  How.  307:  The  Eliza  &  Abby,  Blatchf.  Sb  H.  441;  The  Lady  Pike,  2 
Biss.  144;  KlUam  v.  The  Erl,  3  Cliff.  453;  The  Shannon.  1  W.  Bob.  4fi3; 
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l^inst  one  alone  will  not  deprive  the  injured  vessel  of 
her  rights.  7  The  action  may  be  against  one  of  the  vessels 
and  one-half  of  the  loss  decreed  against  her,  or  hoth  vesk 
tels  may  be  joined  in  one  action, ^  and  the  damages  be  ap- 
portioned between  them.9  The  owner  of  the  cargo  in- 
jured, in  a  proceeding  against  one  vessel,  may  recover  to 
the  limit  of  one-half  the  amount  of  the  injury. w  Where 
a  vessel  was  injured  by  the  ioiut  negligence  of  another 
vessel  and  a  tug,  the  mast  oi  the  injured  vessel  having 
Btood  the  remainder  of  the  season,  the  espense  of  ^  new 
mast  the  next  winter  could  not  be  recovered.^^ 

1  The  I>.  S.  Gregory,  2  Ben.  226;  S.  C.  1  Am.  L.  T.  96;  Tbe  Monitor 
*HUl,3Blss.25. 

2  The  New  Philadelphia,  1  Black.  63;   Tbe  Atlas,  4  Ben.  36:  ThA 
Friends,  4  Moore  P.  G.  222;  The  Washmgton  and  Gregory,  9  Wall.  516. 


Oame  Cock,  10  Blatchf.  484;  S.  C.  92  U.  S.  695. 


4  The  Atlas,  4  Ben.  33:  The  Catharine  v.  Dickinson,  17  How.  170; 
The  Carl  Julian,  1  Hagg.  Adn^  113;  The  Dundee,  1  Hagg.  Adin.  109. 

6  The  Atlas,  4  Ben.  37;  The  Scioto,  2  Ware  (Dar.)  359:  Ihe  D.  S. 
Gregory,  2  Ben.  166;  6  Blatchf.  166;  The  Queen's  County,  6  Ben.  146. 

6  The  Atlas,  4  Ben.  37;  The  Carl  Julian,  1  Hagg.  Adm.  113;  The 
Dundee,  1  Hagg.  Adm.  109. 

7  The  Atlas,  10  Blatchf.  467;  S.  C.  4  Ben.  27.  explaining  the  Washing 
ton  and  Gregory,  9  Wall.  513;  The  Milan,  1  Lush.  368;  The  Bay  State, 
I  Blatchf.  48 ;  18  How.  89. 

5  The  Atlas,  4  Ben.  36:  The  Commandeivin-Chief,  1  Wall.  43;  The 
Dundee.  1  Hagg.  Adm.  109;  Sturgls  v.  Boyer,  24  How.  110;  The  New 
Philadelphia, TBlatchf.  62;  The  Hanover,  4  Ben.  40. 

^  9  The  Atlas,  4  Ben.  37;  Lucas  v.  The  Thomas  Swann,  6  McLean,  282; 
Newb.  158. 

10  Phoenix  Ins.  Co.  v.  The  Atlas,  4  Ben.  41 ;  S.  C.  10  Blatchf.  459;  3  Am. 
L.  T.  89;  The  Milan,  Lush.  388. 

11  PrinderviUe  v.  The  Monitor,  14  Int.  Bev.  Bee  70. 

§  405.  Lien  for  damage8.->The  owner  of  the  injured 
Vessel  has  a  lien  on  the  offending  vessel  for  the  damages, 
equal  in  rank  to  the  liens  of  material-men,  bottomry,  and 
others ;  ^  which  it  carries  with  it  into  Avhosesoever  hands 
it  may  come.'<^  It  is  not  divested  by  removal  of  the  vessel 
into  another  jurisdiction,^  nor  by  sale  of  the  vessel.^  It 
is  inchoate,  and  must  be  perfected  by  subsequent  proceed- 
inss,^  and  is  lost  bv  laches  and  other  circumstances  ^  but 
it  lasts  long  enough  to  give  the  party  a  reasonable  oppor- 
tunity to  enforce  it.^  There  is  no  lien  in  favor  of  the  in- 
jured vessel  on  the  cargo  of  the  offending  vessel,^  but 
there  is  a  lien  on  the  freight. ^  The  seamen's  lien  post- 
poned to  lien  for  collision  under  the  law  of  retaliation.  i<> 
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1  The  AmerlQft,  6  Law  Bep.  X.  S.  264;  S.  C.  2  West.  L.  M.  279:  Tb« 
Book  iBlancl  Bridge  Co.  6  Wall.  213;  Edwards  v.  The  B.  F.  StocVton. 
Orabbe,  080;  The  Bold  Bnccleugh,  3  W.  Bob.  220;  2  Eng.  L.  A  E.  636. 
Bat  see  The  Volant,  I  W.  Bob.  883.  And  see  Banner  v.  BelL  7  Moore 
P.  0. 267t  22 Eng.  L.  &  E.  62;  The  Enrooa,  Brown.  &  L.  87;  2  Ebg.  L.  A 
B.  667.  As  to  priority,  see  Bosk  v.  The  Freestone,  2  Bond,  286. 

2  The  Avon,  1  Brown  Adm.  170;  The  China,  7  WalL  68:  The  Llofi, 
Law  Bep.  2  Ad.  A  E.  102:  Edwards  v.  The  B.  F.  Stockton,  Grabbe,  A80: 
The  America,  16  Law  Bep.  264:  The  Amalla,  Brown.  A  L.  161;  The 
Bold  Bnccleugh.  3  W.  Bob.  220 :  The  Alabama,  1  Ben.  476.  And  see  The 
Zollverein,  Swabey,  96;  The  Gazelle,  2  W.  Bob.  279;  Schuyler  v.  The 
Corsica,  37  How.  Pr.  262. 

3  The  Avon,  1  Brown  Adm.  170.   And  see  The  ZoUrerein,  Swabey,  96* 

4  The  Avon,  1  Brown  Adm.  180;  The  Zollverein,  Swabey.  96;  The 
Oenessee  Chief,  12  How.  443.  It  follows  proceeds  on  sale  of  wreck-^ 
Flaherty  «.  Doane,  1  Low.  161;  The  Clara,  1  Swabey,  1. 

6  The  China,  7  Wall.  68:  The  Lion,  Law  Bep.  2  Ad.  A  E.  102;  The 
America.  16  Law  Bep.  284;  Bdwards  v.  The  B.  F.  Stockton,  Crabbe,880x 
The  Bold  Bnccleugh,  3  W.  Bob.  220. 

6  The  China,  7  WalL  68;  The  America,  16  Law  Bep.  264 ;  Edwards  •• 
The  B.  F.  Stockton,  Crabbe,  580:  a  libel  filed  four  years  after  the  <nA» 
lision  deemed  too  late— The  D.  M.  French,  1  Low.  43.   See  anUp  S  84. 

7  The  Europa.  Brown.  &  L.  89;  four  years  and  Intenrening  sale  do* 
feats  the  lien— The  D.  M.  French,  1  Low.  43;  twenty  months  deemed 
snfllcient— The  Admiral,  18  Law  Bep.  91. 

8  The  Victor,  Lush.  72 ;  The  Flora,  Law  Bep.  1  Adm.  46. 

9  The  Leo,  Lush.  444. 

10  The  Enterprise,  1  Low.  455;  The  Linda  Flor,  Swabey,  309;  Tho 
Duna,  13  Irish  Jur.  368;  The  Bewares,  7  Notes  of  C.  638;  1  £ng.  L.  ft  B. 
637. 

§  406.  Costs. — ^The  party  who  fails  in  any  suit,  except 
under  peculiar  circumstanues,  should  pay  the  whole  of  the 
costs.  1  Where  both  vessels  were  in  fault,  each  should  pay 
its  own  costs,'<2  or  the  costs  should  be  diyided,^  or  refused 
to  either.^  Where  neither  was  to  blame,  each  should  bear 
its  own  costs.'*  Where  damage  occurs  by  inevitable  accl« 
dent,  no  costs  are  allowed  \^  but  the  power  to  award  costs 
in  silch  cases  is  in  the  discretion  of  the  court.  ^  Where 
both  are  in  fault,  the  vessel  most  in  fault  bears  all  the 
costs. s  Though  a  vessel  was  not  in  fault,  yet  if  she  did 
not  render  assistance  after  the  collision,  she  would  be  lia- 
ble for  the  costs.^  Where  a  libel  is  dismissed  the  respond* 
ent  is  entitled  to  costs.^<>  Where  an  action  was  brought 
Without  cause,  the  party  bringing  it  should  pav  his  own 
costs.  11  Where  the  crew  of  the  vessel  not  in  fault  were 
guilty  of  gross  violence,  costs  were  denied.  ^^  Costs  and 
expenses  paid  in  defending  a  suit  for  services  in  keeping 
an  injured  vessel  afloat  are  not  recoverable  where  DotH 
vessels  were  in  fault,  i^  If  the  damage  is  slight ,  and  there 
is  a  remedy  in  a  common-law  court,  no  cost  will  be  award- 
ed.!^ The  owners  of  a  vessel  assisted  by  salvors  are  not 
obliged  to  make  a  tender  of  the  amount  due,  but  may  re- 
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cover  the  costs  of  def endin^f  the  salvage  suit  from  the  col- 
liding vesseL^^  Where  neither  vessels  are  culpable,  each 
must  pay  his  own  costs.  ^^  Where  a  vessel  deserted  the 
injured  vessel  without  cause,  costs  were  awarded  as  a 
punishment.  ^7  Where  neither  party  recovered  to  the  ex- 
tent of  their  claim,  costs  were  not  allowed.  ^^  Counsel  fees 
beyond  the  costs  and  fees  allowed  by  statute  were  re- 
fused.i9 

1  The  Christina,  8  Jur.  821. 

2  Hay  v,  Le  Neve,  2  Shaw,  Scotch  App.  395;  The  De  Cock,  5  Month. 
Law  Mag.  303;  2  Law  Rep.  311:  The  Monarch,  1 W.  Rob.  21:  Foster  v. 
The  Miranda,  Newb.  227 ;  6  McLean,  221 ;  The  Ck>lumbiis,  Abb.  Adm. 
890;  The  Washington,  5  Jur.  1067;  2  Mar.  L.  C.  23.  And  see  the  M(»- 
treal,  24  Eng.  L.  £  E.  &80. 

3  Lenox  v.  The  Winlsimmet  Co.  1  Spragae,  160. 

4  The  Favorita,  8  Blatchf .  539. 

5  The  Shannon  and  Flacidia,  7  Jur.  880 ;  The  Columbns,  Abb.  Adm. 

6  The  Itinerant,  8  Jur.  132;  2  W.  Rob.  236;  The  Ebenezer,  2  W.  Rob. 
206;  The  Margaret,  1  Law  Tl.  K.  S.  340. 

7  The  Sapphire,  18  Wall.  51:  The  London,  Brown.  &  L.  82;  De  Vaux 
V.  Salvador,  11  Ad.  &  £.  420;  The  Rival,  1  Sprague,  130. 

8  The  Rival,  1  Sprague,  130;  The  Columbus,  Abb.  Adm.  890;  The 
Celt, 3  Hagg.  Adm.  ^1 ;  The  Monarch,  1 W.  Rob.  21 ;  Reeves  v.  The  Con- 
stitution, Gilp.  579;  The  Scioto,  2  Ware,  (Dav.)  859;  The  Debock,  5  Mon. 
Law  Mag.  303. 

9  The  Celt,  3  Hagg.  Adm.  321. 

10  The  Catherine  of  Dover,  2  B^gg.  Adm.  145.  But  see  The  Scioto,  2 
lYare,  (Dav.)  359;  The  (George,  2  w.  Rob.  386;  9  Jur.  670;  4  Notes  of  G. 
161. 

11  The  Thomley,  7  Jur.  659. 

12  The  Catallna,  2  Spinks,  23. 
18   The  Favorita,  4  Ben.  132. 

14  The  Boston,  Olcott,  407. 

15  The  Legatus,  Swabey,  168.  But  see  Tlndall  v.  BeU,  11  Mees.  St  W. 
228. 

16  The  Columbus,  3  W.  Rob.  158;  The  Washington,  5  Jur.  1067;  The 
Baltimore,  8  WalL  388. 

17  The  Atlas,  4  Ben.  33;  The  Celt,  8  Hagg.  Adm.  321;  The  Caledonia* 
Spinks,  23;  The  St.  Lawrence,  7  Notes  of  C.  656. 

18  The  David  Morris,  1  Brown  Adm.  273. 

19  Oelrichs  o.  Spain,  15  Wall.  230 ;  The  Baltimore,  8  WalL  877 ;  Flanden 
t.  Tweed,  15  WalL  453. 
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14  Tbe  Hb<9, 1 0.  Bob.  196. 
16  Cknmv.Fenn,  Pet.  0.0.496. 

16  The  Rapid,  8  Cranch,  1S5;  The  Jnlia,  Ibid.  181;  The  SaUy,  Ibid. 
182:  Scholefleld  v.  Eichelberger,  7  Pet.  686;  The  Hoop,  1 G.  Bob.  165. 

17  Planters'  Bank  v.  St.  John,  1  Woods,  589 ;  IT.  S.  v.  Lane,  8  Wall.  185 ; 
Orlawold  v.Waddington,  16  Johns.  438;  The  Ouacliita  Cotton,  6  Wall.  521. 

§  408.  Rights  of  belligerents.— A  belligerent  may 
lawfully  purchase  goods  or  vessels  of  a  neutral;  the  local- 
ity of  toe  objects  purchased  does  not  vitiate  the  transact 
tion.i  The  rights  of  Government  in  subduine  an  insurrec- 
tion are  the  same  as  if  hostilities  were  carried  on  between 
independent  nations.^  The  Government  sustained  the 
double  character  of  belligerent  and  sovereign,  and  had  the 
rights  of  both ;  ^  it  was  clothed  with  all  the  rights  conferred 
by  international  law  upon  separate  nationalities  in  a 
state  of  public  hostility.^  War  gives  the  sovereign  the 
right  to  take  persons  and  confiscate  property  of  the  enemy 
wherever  found. ^  Bebels  are  at  the  same  time  belliger- 
ents and  traitors.^  In  case  of  rebellion  or  civil  war,  each 
party  is  a  belligerent,  7  and  those  in  revolt  will  be  treated 
as  bellk[erents.^  A  belligerent  may  arrest  a  neutral  ves< 
sel  on  the  high  seas  for  any  breach  of  neutrality.^ 

1  Hooper  v.  The  mram.  Fish  Pr.  84;  The  Dree  Oebroeders,  4  G. 
Bob.  283. 

2  Bosev.  Himel7,4  Cranch,  241;  Hudson  «.  Gnestier^  Cranch.  293; 
The  WnnMaaiiini.  Tnuidad.  7  Wheat.  283;  The  Hiawatha,  Blatclif.  Pr.  10. 

3  Prize  Oases,  2  Blade,  673;  Bose  v.  Himely,  4  Cranch,  241:  Miller  «. 
D.  8. 11  WaU.  307:  The  Amy  Warwick,  2  Spraffue,  123,  143;  Chariot  o. 
Ponssat.  3  Binn.  220;  Dobree  v.  Napier,  3  Scott,  201;  The  Sautisslma 
Trinidad,  7  Wheat.  283;  U.  S.  v.  Palmer.  3  Wheat.  GIO;  Semmes  v.  City 
F.Ins.  Co.  6  Blatchf.  453:  The  Hiawatha,  Blatchf.  Pr.  10;  Hudson  v. 
Ouestier,  4  Cranch,  293;  The  Sarah  Star,  Blatchf.  Pr.  83. 

4  The  SiOly  Kagee,  Blatchf.  Pr.  384;  The  Mary  Clinton,  Blatchf.  Pr. 
856;  The  Hiawathap  2  Black.  635. 

5  MUler  V.  n.  S.  11  Wheat.  316;  Brown  v.  IT.  S.  8  Cranch,  109.  Bat 
war  gives  no  r^ht  to  capture  the  goods  of  a  friend— U.  S.  v.  The  Tele- 
iprafo,  Newb.  383. 

6  The  Amy  Warwick,  2  Sprague,  123 ;  14  Law  Bep.  N.  S.  335.  And 
see  The  LiUa,  1ft  Ibid.  81;  2  sprague,  177;  The  Chapman,  4  Sawy.513; 
U.  S.  V.  Palmer,  3  Wheat.  610;  The  Divina  Pastora,  4  Wheat.  52;  The 
Santissima  Trinidad,  7  Wbeat.  283;  The  Hiawatha,  Blatchf.  Pr.  10. 

7  Prize  Cases,  2  Black,  669;  The  Santissima  Trinidad,  7  Wheat  283 ; 
Coppell  V.  Hall,  7  Wheat.  554;  Mrs.  Alexander's  Cotton,  2  Wheat.  404. 

8  Dole  V.  NewEiurland  M.  M.  Ins.  Co.  2  Cllit.  427;  The  Santissima 
Trinidad,  7  Wheatr283;  U.  S.  v,  TheBIalek  Adhel,2How.  210;  TheLilla, 
2  Sprague,  186;  The  Amy  Warwick,  2  Sprague,  122. 

9  U.  8.  V.  Peters,  3  DaU.  121. 

Dbbty  S.  &  A.— ST. 
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§  409.  ViBitation  and  search^— The  right  of  visita- 
tion  and  search  of  merchant  vessels  on  the  nigh  seas  is 
an  incontestable  right  of  the  lawful  commanders  of  cruis- 
ers of  a  belligerent  nation.  ^  The  commander  may  chase, 
but  under  no  circumstances  may  fire,  under  false  colors.^ 
If  a  neutral  is  stopped  on  the  high  seas  for  search,  he 
must  act  candidly  and  deliver  tne  ship's  papers  and 
dispatches,  but  concealment  and  mala  foe  conduct  will 
subject  him  to  the  penalties  inflicted  by  the  law  of  na- 
tlons.s  Deception  as  to  the  master  may  attach  to  any 
official  papers  or  to  letters  of  instructions.*  The  refusal  of 
a  master  to  permit  the  papers  to  be  carried  on  board  the 
cruiser  for  examination,  is  a  resistance  to  the  right  of  vis- 
itation and  search,  even  though  he  offers  to  let  them  ex- 
amine them  on  his  own  vesseland  permits  his  vessel  to  be 
searched.^  The  captain  of  a  merchant  steamer,  when 
broueht  to  by  a  war  vessel,  is  not  privileged  by  tne  fact 
that  ne  has  a  Government  mail  on  boiuK^  from  sending 
his  papers  on  board,  if  required  for  examination.*  The 
right  of  search  may  be  made  effective  by  examination  of 
the  lading  as  well  as  the  pai>ers  of  the  vessel,  restrained 
within  the  limits  of  a  fair  and  reasonable  reserve  ;7  and  a 
resistance  on  the  part  of  the  master  will  be  held  conclu- 
sive on  the  neutral  oargo.^  Accepting  a  foreign  convoy  is 
such  a  resistance  as  might  compromise  the  neutral  charac- 
ter of  the  property.®  If  the  visiting  officer  finds  on  board 
any  ship's  papers  relative  to  another  vessel  already  cap- 
tured, but  not  adjudicated  upon,  he  will  take  possession 
of  them  and  forward  them  to  the  port  to  which  such  other 
vessel  has  been  sent  in  for  adjudication.^*^ 

1  The  Peterhoff,  Blatchf.  Pr.  634:  The  Maria,  1  0.  Bob.  S40;  The 
Nerelde,9  Cranch,388;  The  Anna  lfarla,2  Wheat.  827:  The  Eleanor, 
2  Wheat.  345:  The  Hariaima  Flora,  11  Wheat.  1;  U.  S.  v.  La  Jeune 
Eugenie,  2  llasoii,  409;  The  ApoUon,  9  Wheat  362:  Bas  v.  Tlngy.  4 
Dall.  87;  Miller  v.  The  Besolutioii,  2  jDall.  19.  And  this  right  carries 
with  it  all  the  means  essential  to  its  exercise— The  Eleanor,  2  Wheat. 
845;  but  national  vessels  are  not  subject  to  the  right  of  searcb— The 
Eleanor,  2  Wheat  845. 

2  The  Peacock,  4  C.  Bob.  188. 

8  TT.  S.  V.  The  Tulip,  Fish  Pr.  26;  The  Atalanta,  6  0.  Bob.  410;  ^e 
Stephen  Hart,  Blatchf.  Pr.  426;  The  Concordia,  1 0.  Bob.  100. 

4  U.  S.O.  The  Lilla,  2  ClifE.  185;  The  Flying  Fish,  2  OaU.  87ft. 

5  The  Peterhoff,  ft  WalL  28;  Blatchf.  Pr.  463. 

6  The  Peterhoff,  ft  WalL  28;  Blatchf.  Pr.  463. 

7  The  Springbok,  Blatchf.  Pr.  352:  The  Maria,  1  0.  Bob.  MO;  The 
Liverpool  Packet,  1  Gall.  519;  The  Osier  Bisoer,  4  G.  Bob.  199. 

8  The  Nerelde,  9  Granch,  450;  The  Elsebe,  5  C.  Bob.  15ft:  The 
lO.Bob.340. 

9  The  Joseph,  1  GalL  648;  The  Maria,  1 G.  Bob.  340. 
10  The  Borneo,  6  G.  Bob.  Sftl;  The  Mtela,  I  G.  Bob.  840. 
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S  410.  Datentioii.— The  commander  slioald  detain  a 
vessel  which  carries  false  or  simulated  papers;  ^  or  where 
the  master  and  crew  have  been  guilty  of  spoliation  of  pa- 
pers ;3  or  if  important  papers  are  wantins,  or  are  incon- 
sistent with  each  other,  or  with  the  masters  statements;  > 
or  if  the  real  nationality  differs  from  that  indicated  by  the- 
official  voucher.^  The  absence  of  the  official  voucher,  un- 
explained, is  good  cause  for  detention.^  If  the  quantity 
of  goods  on  board  the  vessel  does  not  exceed  that  which 
may  be  required  for  her  use,  whatever  be  their  character,. 
the  vessel  is  not  to  be  detained.<^  The  vessel  should  not 
be  detained  unless  the  contraband  goods  are  found  actu- 
ally on  board.  7  But  if  on  a  return  voyage  the  commander 
ascertains  that  contraband  goods  were  carried  on  the  out- 
ward voyage,  with  simulated  papers,  he  should  detain 
her,  8  and  the  non-purchase  of  a  return  cargo  makes  no 
difference.^  The  origin  of  the  property  wul,  in  proper 
cases,  be  ascertained  oy  an  examination,  notwithstandmg 
the  formal  description  in  the  ship's  papers. i<^  Vessels 
actually  engaged  in  cartel  service  are  exempt  from  deten- 
tion; ^^  but  sailing  under  a  flag  of  truce,  or  under  the  flags 
of  both  nations  at  the  same  time,  is  not  evidence  of  cartel 
service.  12  So,  a  vessel  professedly  going  to  seek  employ- 
ment in  the  cartel  service  is  not  considered  a  cartel  ves- 
sel. ^8  Cartel  vessels  are  not  at  liberty  to  carry  cargo  or 
dispatches,  and  if  they  do,  are  liable  to  detention. ^^  In 
case  of  previous  seizure  the  commander  should  use  special 
precaution ;  but  if  he  is  nevertheless  satisHed  that  there 
IS  probable  cause,  he  should  detain  her.^^  As  soon  as  the 
commander  has  come  to  the  determination  to  detain  the 
vessel,  he  should  give  notice  to  the  master,  and  may  state 
to  him  the  groundon  which  the  detention  is  made.^^  He 
should  then  secure  possession  of  the  vessel,  and  if  by 
reason  of  the  weather  it  is  impracticable,  should  require 
the  vessel  to  lower  her  flag,  and  steer  according  to  orders. ^7 

1  The  Sarah,  3  G.  Bob.  330. 

2  The  Hunter,  1  Dods.  480;  The  Two  Brothers,  1  G.  Bob.  132. 

3  The  Anna,  6  G.  Bob.  383 ;  Nostra  Slgnora  de  Piedade  Nova  Aurora, 
6  G.  Bob.  43. 

4  The  Fortuna,  1  Dods.  87;  The  Success,  Ibid.  132;  The  Neptune, 
Sptoks,  28li. 

5  The  Caroline,  Splnks,  252. 

6  The  Blchmond,  5  G.  Bob.  325. 

7  The  Imlna,  3  G.  Bob.  168;  The  Frederick  Moike,  1 G.  Bob.  87. 

8  The  Margaret,  1  Act.  333:  The  Baltic,  Ibid.  25;  Garrington  v.  Mei>> 
chant's  Ins.  Co.  8  Peters,  521 ;  The  Bosalie  and  Betty,2  G.  Bob.  343;  Tho 
Nancy,  3  Ibid.  122. 

9  The  Margaret,  1  Act.  333. 
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10  The  LiTerpool  Faoket»  1  G«ll.  620;  The  Potrimpos,  cited  In  4  C. 
Rob.  214. 

11  The  DaiQle,  3  C.  Bob.  142;  La Oloire,  6  G.  Bob.  193. 

12  LaGloire,5G.Bob.l96. 

13  The  Daif Jle,  3  G.  Bob.  142. 

14  The  Yeniis,  4  G.  Bob.  355;  La  Bosine,  2  G.  Bob.  372. 

15  The  John,  2  Dods.  336. 

16  The  Jnflrow  Maria  Schroder,  3  G.  Bob.  153. 

17  The  Hercules,  2  Dods.  368 ;  The  Edward  and  Mary,  3  G.  Bob.  306. 

§  411.  Private  armed  vessels.— The  commission  of 
a  privateer  is  qualified  and  restrained  by  the  power  of  the 
President  to  issue  instructions. i  A  commission  regularly 
issued  may  be  forfeited  by  grossly  illegal  conduct,  and  one 
fraudulently  obtained  is  utterly  void.-*  A  French  priva- 
teer illegally  fitted  out  and  proscribed  by  the  President, 
dismantled  and  sold,  may  subsequently  be  fitted  out  for 
war  in  a  foreign  port,  and  its  captures  will  be  legal,  and 
not  be  a  violation  of  neutrality.^  Property  belonging  to 
a  friendly  power  captured  by  an  American  privateer  must 
be  restored  to  the  owner,  if  brought  within  the  jurisdic- 
tion.* The  seizure  by  a  privateer  is  the  act  of  the  sover- 
eign in  so  far  as  being  entitled  to  exemption  from  scru- 
tiny, until  after  the  courts  have  decided  that  the  capture 
was  not  sanctioned. s  The  court  cannot  question  the  va- 
lidity of  a  commission  of  a  foreign  privateer,  whose  prize 
is  brought  in  under  the  provisions  of  a  treaty. ^  Owners 
of  privateers  are  liable  for  acts  of  their  commanders, 7  and 
for  the  conduct  of  their  agents,  officers,  and  crew,  to  the 
full  value  of  the  property  injured  or  destroyed,**  but  not 
unless  the  property  or  its  proceeds  came  into  their  liands.^ 
Captures  by  privateers  are  not  exclusively  confined  to  the 
high  seas,  independent  of  any  statutory  enactment,  w  A 
mere  replacement  in  a  neutral  port  is  not  such  an  outfit 
and  equipment  as  will  invalidate  the  capture.  ^^ 

1  The  Thomas  Gibbons,  8  Granch,  421. 

2  The  Experiment,  8  Wheat.  261. 

3  Williamson  v.  The  Betsey.  Bee,  67.  And  see  The  Divina  Fastora, 
4  Wheat.  69,  note;  Moodie  «.  The  Phcebe  Anne,  2  Dall.  319. 

4  The  Famiy,  9  Wheat.  658. 

5  L'lnvlnclble,  1  Wheat.  238;  2  GaU.  29;  6  Amer.  L.  J.  1 ;  Garrlngton 
V.  Merchants'  Ins.  Go. 8  Pet. 622;  The  Maria  Francoise.tt  G.Bob. 282; 
The  Famiy,  9  Wheat.  658.    And  see  Talbot  v.  Jansen,  3  DbU.  133. 

6  Salderondo  v.  Nostra  Slgnora  del  Gamino,  Bee,  47  ;  Gamden  v. 
Home,  4  Term  Bep.  332;  1  H.  Black.  476. 

7  The  Eleanor,  2  Wheat.  345;  Del  Gol  v.  Arnold,  3  DalL  333;  Jen- 
nings V.  Carson,  4  Granch,  2. 

8  Del  Gol  V.  Arnold,  3  DaU.  333;  HlUs  v.  Boss,  3  DaU.  331. 
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9  Jennings  v.  Canon,  4  Cranch,  2 ;  H1113  v.  Boss,  3  DalL  831. 

10  The  Joseph,  1  OalL  057 ;  Llndo  v.  Rodney,  Doug.  613,  note.   And 
see  The  Santa  Cruz,  1  C.  Bob.  4J;  LeCaux  r.  Eden,  Doug.  606. 

11  The  DlYlna  Fastora,  4  Wheat.  GO:  Moodie  «.  The  Alfred,  3  DaU. 
307;*Moodie  v.  The  Fbcebe  Anne,  3  Dall.  319. 

§  412.  Rights  of  neutrals.— Neutrals  may  purchase, 
during  war,  any  property  of  belligerents ;  ^  so,  when  war 
is  imminent,  or  after  it  has  commenced,  they  may  pur- 
chase either  goods  or  ships  from  either  belligerent,  whether 
lying  in  a  neutral  or  an  enemy's  port.^  They  may  pur- 
chase an  enemy's  ship,  but  such  purchases  are  liable  to 
great  suspicion,  and  the  evidence  of  an  absolute  bona  fide 
transfer  ought  to  be  clearly  established;  ^  and  proof  must 
be  given  by  bill  of  sale  and  payment  of  a  valuable  con- 
sideration.'^ A  neutral  vessel  with  a  neutral  cargo  may 
lawfully  trade  between  neutral  ports  in  all  descriptions 
of  merchandise,  contraband  or  otherwise;^  and  persons 
bona  fide  resident  in  a  neutral  country  have  privileges  to 
the  same  extent  as  native  merchants.  ^  Trade  by  neutrals 
in  articles  not  contraband  is  absolutely  free,  unless  inter-^ 
rupted  by  blockade  ;  7  but  trade  in  contraband  from  or  to 
an  enemy  port  is  always  unlawful, »  and  if  conveyed  to  a 
belligerent  the  goods  will  be  liable  to  seizure  and  condem- 
nation.d  Great  indulgence  is  usually  granted  to  neutrals 
and  to  citizens  as  to  transactions  in  time  of  peace  and  at 
the  conmiencement  of  war,  if  they  contravene  no  munici- 
pal or  national  policy.  i<^  TJiere  is  no  public  or  municipal 
law  which  prohioits  a  neutral  vessel  destined  to  a  neutral 
port  from  sailing  at  night  on  the  Potomac  River.i^  The 
law  of  neutrality  does  not  interdict  vessels  from  going  to 
sea  armed  and  fitted  for  defensive  war.i^  A  neutral  may 
lawfully  employ  an  armed  belligerent  vessel  to  transport 
his  goods.  18  Neutrals  have  the  right  to  challenge  the  ex- 
istence of  a  blockade  de  facto,  and  also  tlio  authority  of 
the  party  exercising  the  right  to  institute  itM  If  a  neu- 
tral has  a  house  of  trade  in  the  enemy's  country  as  well 
as  in  the  neutral  country,  the  property  in  the  neutral 
house  is  not  involved.  ^^  where  a  neutral  has  a  jus  in  re, 
the  captor  takes  cum  onere ;  but  where  he  has  merely  a 
jus  ad  reniy  which  he  cannot  enforce  without  the  aid  of  a 
court  of  justice,  his  claim  will  not  be  recognized.  ^^^  The 
right  of  a  neutral  to  withdraw  from  a  blockaded  port  does 
not  allow  her  to  carry  any  cargo  other  than  that  honestly 
laden  before  the  commencement  of  the  blockade. ^^  A 
neutral  vessel  with  a  cargo  of  provisions  and  a  license 
from  the  blockading  force  is  entitled  to  a  clearance. ^^  a. 
subsequent  transportation  to  another 'neutral  port,  of  a 
cargo  shipped  from  a  blockaded  port,  where  no  solidarity 
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of  interests  or  complicity  existed  between  the  two  Toy- 
aj?es,  gives  a  perfect  title  against  the  captors.  ^^ 

1  IT.  8.  V.  CastiUero,  2  Black,  362 :  Anonymous,  6  Opin.  Att.  Gen.  638; 
The  Johanna  Emilie,  29  Eng.  L.  &  £.  862. 

2  The  Georgia  J  WaU.  41 ;  The  Baltica,  11  Moore  P.  G.  Ml;  1  Spinks, 

3  n.  8.  The  Lilla,  2  CUff.  169. 

4  U.  8.  r.  The  Lllla,  2  Gllfl.  186;  The  Bernon,  1  G.  Bob.  102;  The  Dree 
Gebroeders,  4  C.  Bob.  233. 

5  The  Peterhoff,  Blatchf.  Prize,  381, 463, 606;  The  Stephen  Hart,  Ibid. 
379;  The  Springbok,  Ibid.  349,  380, 434. 

_6  Johnson  v.  Bales  of  Merchandise,  2  Paine,  630:  Van  Ness,  35:  The 
Dree  Gebroeders,  4  C.  Bob.  233;  The  Adriana,  1 G.  Bob.  263;  The  Eman- 
uel, Ibid.  296. 

7  The  Peterhoff,  Blatchf.  Prize,  381;  The  Stephen  ISxtt,  Ibid.  379; 
The  Springbok,  Ibid.  349:  The  Helen,  1  Law  Bep.  Ad.  A  £c  1 :  Schwartz 
V.  Ins  Co.  of  N.  A.  3  Wash.  G.  G.  117;  on  the  contrary  neutrals  are  enti- 
tled to  freight  on  condemnation  of  cargo— Schwarti  v.  Ins.  Go.  of  N.  A. 
3  Wash.  gTo.  117. 

8  The  Peterhoff,  5  WaU.  28 ;  Blatchf.  Prize.  381,  463,  606;  The  Ste- 
phen Hart,  Ibid.  379;  The  Springbok,  Ibid.  849, 380, 434. 

9  The  Bermuda,  3  Wall.  555;  The  Sarah  Ghrlstina,  1  G.  Bob.  237;  The 
Bingende  Jacob,  1  G.  Bob.  89 ;  The  Mercurius,  1  C.  Bob.  80. 288 ;  The 
Franklin,  3  G.  Bob.  127.  The  only  penalty  is  confiscation  or  goods  on 
capture— The  Santisslma  Trinidad,  7  Wheat.  283:  Bichardson  v.  Maine 
&Q.  Ins.  Go.  6  Mass.  102;  The  Helen,  1  Law  Bep.  Ad.  ft  £c.  1. 

10  The  Ann  Green,  1  Gall.  287;  The  Vrede  Schotty's,  6  0.  Bob.  12; 
The  Yrow  Elizabeth,  5  G.  Bob.  11. 

11  The  Tropic  Wind,  Blatchf.  Prize,  64. 

12  British  Consul  v.  The  Mermaid,  Bee,  69. 

13  The  Kereide,  9  Cranch,  450 ;  The  Atalanta,  8  Wheat.  415;  The  Cath- 
arine Elizabeth,  5  G.  Bob.  206. 

14  Dole  V,  New  England  M.  M.  Ins.  Go.  2  Cliff.  422;  The  Amy  War* 
wick,  2  Sprague,  123. 

15  The  Liverpool  Packet,  1  GalL  626;  The  Yriendschap,  4  0.  Bob.  166; 
The  Portland,  3  G.  Bob.  41. 

16  The  Amy  Warwick,  2  Sprague,  14  Law  Bep.  N.  S.  601. 

17  The  Hiawatha,  Blatchf.  Pr.  1;  2  Black,  635;  The  Comet,  Edw. 
Adm.  32. 

18  Bas  V,  Steele,  3  Wash.  G.  G.  381. 

19  The  Isabella  Thompson,  Blatchf.  Pr.  377. 

§  413.  Liabilities  of  neutrals.— A  neutral  is  charge- 
able with  the  acts  of  the  party  which  he  adopts,  or  of 
which  he  seeks  shelter  and  protection,  ^  and  his  ves- 
sel will  be  condemned  for  being  in  the  hands  of  enemy 
merchants  and  employed  in  enemy  trade. ^  He  is  liable 
for  the  acts  of  the  master  violating  the  rights  of  belliger- 
ents,^ as  for  carrying  contraband  with  a  false  destination,^ 
or  for  use  of  false  papers.^  If  a  party  attempts  to  cover 
his  property  with  a  particular  character,  he  shall  be 
bound  to  the  consequences ;  ^  so,  if  a  neutral  endeavors  to 
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cover  enemy  property,  he  forfeits  his  own  as  a  penaltyJ 
Engaging  in  tne  coasting  or  colonial  trade  of  the  enemy, 
the  spoliation  of  papers,  the  fraudulent  suppression  of 
enemy's  interests,  anect  the  neutral  with  forfeiture  of 
freight;  but  carrying  dispatches  or  hostile  military  pas- 
sengers, engaging  in  the  enemy's  transport  service,  or  a 
breach  of  blockade,  affects  him  with  a  confiscation  of  his 
veasel.8  Where  property  of  an  enemy  is  fraudulently 
blended  in  the  same  claim  with  neutral  property,  the 
latter  is  liable  to  share  the  fate  of  the  f ormer.<)  If  a  neu- 
tral owner  interposes  a  claim  for  a  part  belonging  to  an 
enemy,  the  part  belonging  to  the  neutral  owner  will  be 
condemned.^*^  If  neutrals  weave  a  web  of  fraud,  a  prize 
court  will  not  take  the  trouble  of  picking  out  the  threads, 
to  distinguish  the  sound  from  the  unsound.  ^^  Where  a 
neutral  claimed  the  property,  falsely  swearing  that  he 
was  solely  interested,  but,  before  condemnation,  consent- 
ed to  a  decree  of  coniiscation  of  the  part  belonging  to  the 
enemy,  he  may  claim  as  to  the  residue.^'-^  In  time  of  war 
a  neutral  vessel  is  subject  to  forfeiture  if  run  into  a  block- 
aded port,  if  the  owner  had  previous  due  notice  of  the 
blockade.  18  So,  neglecting  to  Keep  clearly  on  the  neutral 
side  of  the  blockading  line  renders  the  vessel  liable  to 
capture." 

1  The  Nereide,  9  Craach,  438;  The  Elsebe,  5  C.  Rob.  155. 

2  The  Bermada,  3  Wall.  557;  The  Jongo  Amelia,  cited  in  3  G.  Bob. 
fl2;  The  Carolina,  4  C.  Bob  256;  The  Stephen  Hart,  Blatchf.  Pr.  379. 

3  The  Peterhoff,  Blatchf.  Pr.  549 ;  The  Hiawatlia,  2  Black,  635 ; 
Blatchf.  Pr.  1;  Ibid.  632;  The  Yrow  Judith,  1  G.  Bob.  150;  The  Colum- 
bia, Ibid.  154. 

4  The  Bermuda,  3  Wall.  558;  The  Neutralitet,  3  G.  Bob.  295;  Car* 
ilngton  V.  Merchants'  Ins.  Co.  8  Peters,  4.95. 

6  The  Bermuda,  3  Wall.  556;  Carriugton  v.  Merchants'  Ins.  Co.  8 
Pet.  522;  The  St.  Nicholas,  1  Wheat.  417. 

6  The  Ann  Green,  1  GalL  288 ;  The  Vrow  Elizabeth,  5  C.  Bob.  11 ;  The 
Yrow  Anna  Catharlna,  5  C.  Bob.  144. 

7  TheBeyere,2Sprague.  118;  The  Lilla,  Ibid.  182;  2  GIlfF.  183;  The 
Oraaff  Bemstorf,  3  C.  Bob.  109;  The  Eenrora.  2  Bob.  1;  The  Dos  Her- 
manos,2Wheat.  76:  10  Ibid.  306;  The  St.  Nicholas,  1  Wheat.  417;  The 
Fortuna,  3  Wheat.  236. 

8  The  Commercen,  1  Wheat.  387;  The  BIslnflr  Sun,  2  C.  Bob.  104;  The 
Emanuel,  1 C.  Bob.  2:^6;  The  Neutralitet,  3  G.  Bob.  295:  The  Immanuel. 
2 C.Bob.  186;  The  Sarah  Christina,  1  C.  Bob.  237;  The  Madonna  del 
Burso,  4  C.  Bob.  IGH:  The  Haase,  1  0.  Bob.  286;  The  Welvaart  van  Pil- 
law,2  G.  Bob.  128;  The  Carolina,  4  G.  Bob.  256;  The  Friendship,  6  C. 
Bob.  420;  The  Orozembo,  6  C.  Bob.  430. 

9  The  St.  Nicholas,  1  Wheat.  417;  Carrlngton  «.  Merchants'  Ins.  Co. 
8  Peters,  495. 

10  The  Lilla,  2  Spragne,  577;  15  Law  Bep.  N.  S.  81:  The  Hallie  Jack- 
son, 18  Leg.  Int.  mi  Blatchf.  Pr.  41;  The  St.  Nicholas,  1  Wheat.  431; 
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The  Betsy.  2  GalL  885;  The  Graaff  Bernstoif ,  3  C.  Bob.  HI;  The  Sen* 
torn,  2  G.  Rob.  1. 

11  The  QeoTge,  1  Mason,  30;  The  Eenrom,  2  C.  Bob.  1. 

12  The  Arery,  2  Oall.  386. 

13  The  Napoleon,  BlatchT.  Pr.  357. 

14  The  Dashing  Wave,  5  WalL  170. 

§  414.  Hostile  character  impcurted  by  domioiie.— 

Every  person  is  to  be  considered  as  belonging  to  that 
country  where  he  has  his  residence.  ^  A  forei^  resident 
partakes  of  the  general  character  of  his  domicile.^  The 
character  of  consul  does  not  give  any  protection  to  that  of 
merchant  when  united  in  the  same  person;  ^^  and  a  party 
is  deemed  a  merchant  of  that  country  where  he  resides 
and  carries  on  trade.^  Time  is  the  grand  ingredient  in 
constituting  domicile.  ^  Residence  in  a  foreign  country  at 
war,  impresses  a  hostile  character.*}  Neutrals  or  citizens 
continuing  within  the  authority  and  dominion  of  the  en- 
emy are  clothed  with  the  character  and  responsibilities  of 
enemies,  because  of  their  residence.  <  So,  citizens  resident 
in  rebellious  States  are  regarded  as  enemies,  without  re- 
gard to  their  sentiments  or  dispositions,  and  whether 
loyal  or  not. 8  A  residence  by  a  trading  person,  for  com- 
mercial purposes,  in  an  enemy  country,  constitutes  a 
domicile,  imparting  a  natural  character  to  the  residence, 
althougli  it  be  fluctuating  and  temporary,  and  quasi  incor- 
poreal and  not  personaL^  Even  the  shortest  residence, 
witli  a  design  of  permanent  settlement,  stamps  the  party 
with  the  national  character.^*)  The  presumption  arising 
from  actual  residence  is  that  the  party  is  thero  anitno 
manendi,  i^  Character  acquired  by  residence  ceases  only 
on  non-residence.  1'^  The  native  character  easily  reverts, 
and  it  requires  fewer  circumstances  to  constitute  domicile 
in  case  of  a  native,  than  to  impress  the  national  character 
on  a  foreigner.  13  As  where  a  party  puts  himself  in  itinere 
to  return  to  his  native  country  he  is  deemed  already  to 
have  resumed  his  native  character.  ^^  A  mere  removal 
from  a  new  or  acquired  home,  with  intent  to  return  to  that 
of  origin,  revives  the  latter  eo  instantij  ^^  but  intent  alone 
is  insufiicient.16  The  declaration  of  war  suspends  all 
further  commerce  with  the  enemy,  and  obliges  citizens  to 
return  unless  they  would  be  involved  in  all  the  conse- 
quences of  the  liostile  character;  i^  and  if  they  wish  to 
avoid  the  consequences  they  must  actually  remove  before 
the  breaking  out  of  hostilities,^^  or  measures  to  that  effect 
be  taken. i->  If  they  continue  without  satisfactory  explan- 
ation they  will  be  liable  to  be  considered  remoranit  or 
guilty  of  culpable  delay,  and  enemies.'^    A  citizen  has  no 
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right  to  withdraw  his  property  acquired  before  the  war 
from  the  enemy  counti^,  after  he  has  full  knowledge  of 
the  war,  without  permission  of  his  government  ;^i  but  he 
is  entitled  to  a  reasonable  time  to  withdraw  from  his 
business  connections  after  breaking  out  of  hostilities.^ 
He  can  be  exonerated  from  his  hostile  character  either 
by  express  act  of  sovereign  power,  or  by  being  placed  in 
a  situation  where  the  law  of  nations  interdicts  all  acts  of 
hostility  by  or  against  him.^ 

1  The  Willlain  Bagaley,  5  Wall.  408;  Hogsheads  of  Sugar  v.  Boyle.  9 
Cranch,196;  The  Venus,8Cranch,802;  The  vigilantia,  1  0.  Rob.  1 ;  The 
Yrow  Anna  Catharhia,  6  C.  Rob.  144.  And  see  as  to  national  character 
of  master— The  Embden,  1 C.  Rob.  13. 

2  The  San  Jose  Indlano,  2  Gall.  293;  The  Danous,  cited  in  4  0.  Rob. 
255. 

3  Gqppell  V,  Hall,  7  Wall.  553;  The  Indian  Chief,  8  C.  Rob.  12;  The 
Sarah  Starr,  Blatchf.  Fr.  76:  The  Ann  Green,  1  GaU.  274;  The  Mary  and 
Susan,  1  Wheat.  25:  Arnold  v.  United  Ins.  Go.  1  Johns.  Gas.  363;  The 
San  Jose  Indlano,  2  GalL  293;  The  Venus,  8  Granch,  302;  Hogsheads  of 
Sugar  V.  Boyle,  9  Granch,  196. 

4  The  Francis,  1  Gall.  616;  The  Indian  Ghief,  3  G.  Rob.  12. 

5  The  Ann  Green,  1  Gall.  285;  The  Amado,  Newb.  409:  Johnson  v. 
Bales  of  Merchandise,  2  Paine,  629;  Van  Ness,  37;  The  Indian  Ghief,  S 
C.  Rob.  12;  The  Harmony,  2  G.  Rob.  322;  that  ten  years  fixes  national 
character— The  Embden,  1  G.  Rob.  13;  twelve  years— The  Indian  Chief, 
3  G.  Rob.  12;  four  years— The  Harmony,  2  G.  Rob.  322. 

6  The  Venus,  8  Granch,  302 ;  The  Stephen  Hart,  Blatchf .  Pr.  415 ;  The 
Fizarro,  2  Wheat.  227 ;  Prize  Cases,  2  Black,  635 ;  The  A.  J.  View,  Blatchf. 
Fr.  143 ;  Fay  v.  Montgomery,  1  Curt.  266 ;  Jecker  v.  Monteomery,  18  How. 
Ill;  The  Amado,  Newb.  408;  The  Chester  v.  The  Experiment,  2  Dall.  41; 
The  Embden,  1 C.  Rob.  13.   And  see  The  Jonge  Klarlssina,  5  C.  Rob.  265. 

7  The  Hiawatha,  Blatchf.  Pr.  14;  The  Chester  v.  The  Experiment,  2 
DaI1.41:  The Peterhoff, Blatchf. Pr. 381;  Jeckor©. Montgomery,  18 How. 
Ill;  Prize  Cases, 2  Black, 635;  The  Sarali  Starr,  Blatchf.  Pr.  75;  Hogs- 
heads of  Sugar  V.  Boyle,  9  Granch,  bil;  The  William  Bagaley,5  Wall. 
405;  The  Hoop.  1  G.  Rob.  165;  '1  lie  Rapid,  8  Granch,  155;  Potts  v.  Bell,  8 
Term  Rep.  543;  The  Venus,  8  Granch,  253;  Ihe  Prances,  Ibid.  418. 

8  The  Peterhoff,  5  Wall.  60;  Mrs.  Alexander's  Cotton,  2  Wall.  404: 
Prize  Cases,  2  Black,  635;  The  Vcuus,8  Crauch,2d3;  Brown  v.  Hlatt.  1 
DHL  384 ;  The  Frlendschaf t,  4  Wheat.  105 ;  The  Indian  Chief,  3  C.  Rob.  12. 

9  The  Sarah  Starr,  Blatchf.  Pr.  75;  The  Danous,  cited  In  4  G.  Rob. 
255;  The  Harmony,  2  G.  Rob.  322;  The  Indian  Ghief,  3  C.  Rob.  12:  The 
Dree  Gebroeders,  4  G.  Rub.  233;  The  Diana,  5  C.  Rob.  58;  The  Presi- 
dent, Ibid.  248;  The  Bemon,  1  G.  Rob.  102. 

10   The  Ann  Green,  1  GaU.  285;  The  Indian  Chief,  3  G.  Rob.  12;  The 

*    " ■  ■  And  see  La  Vir- 

The  Vriendschap, 


11  The  Amado,  Newb.  409;  The  Bemon,  1 G.  Rob.  102. 

12  The  Indian  Chief ,  3  G.  Rob.  12. 

13  The  Francis,  1  GaU.  616 :  La  Vlrglnle,  6  C.  Rob.  91 ;  Johnson  «.  Bales 
of  Mdae.  2  Patne,  632 ;  Van  Ness,  87. 

14  The  Francis,  1  GaU.  616;  The  Indian  Chief,  3  C.  Rob.  12. 
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15  InreWaIker.lLow.238;  The  Indian  Chief,  SO.  Bob.  12:  TheTeons, 
B  Gianch,  809;  The  Ann  Green,  1  OalL  274;  The  Diana.  A  G.  Bob.  W. 
Bnt  a  temporarr  retom  does  not  rerlTO  citizenship— Bomham  •. 
Bangeley,  1  wood.  4;  M.  11 ;  The  Friendschaft,  4  Wheat  105. 

16  The  Venus,  8  Granch,  S09:  The  President,  5  G.  Bob.  248;  Johnson  v. 
Cases  of  Merchandise,  Van  Iress,  40. 

17  The  Joseph,  1  Gall.  551. 

18  The  Ocean,5 G.  Bob. 84,297;  The  YlgHantla,  1 G.  Bob.  1;  The  Trwa^ 
cis,lGalL617. 

19  The  Bapid,  1  GalL  307;  The  Indian  Chief,  3  G.  Bob.  12. 

20  The  William  Bagale7,5  WaU.  408;  The  Ocean,  5  G. Bob.  84,297;  The 
Venns,  8  Cranch,  302. 

21  The  Dashing  Ware,  5  Wall.  170:  The  Grav  Jacket,  Ibid.  942;  The 
William  BagaleyVlbld.  377;  The  Bapid,  1  GalL  811.  explaining  The  Haiv 
mony, 2  G.  Bob.  322.  And  see  The  Juflrow  Catharlnft.5  G.  Boo.  126:  The 
Dree  Gebroeder8,4  G.Bob.  233;  The  Ocean,  5  G.Bob.  297;  The  Madonna 
delle  Oracle.  4  0.  Bob.  195:  Bell  v.  Gllson,  1  Bos.  &  P.  845;  The  Amy 
Warwick,  2  Spragae,  131;  The  Hoop,  1 G.  Bob.  165. 

22  The  Sarah  Starr,  Blatchf.  Pr.  652;  The  San  Jose  Ihdiano,  2  QalL 
267;  1  Wheat.  108;  The  John  Gilpin,  Blatchf.  Pr.  661. 

23  Johnson  V.  Bales  of  Merchandise,  2  Paine,  660;  Van  Ness,  57;  The 
Zodiack,  Stuart  V.  A.  333;  The  Hope,  1  Dods.  226. 

§  415.  Hostile  property.— The  oriein  of  the  property, 
or  the  traffic,  may  stamp  it  with  a  hostile  taint,  altnoagh 
the  owner  may  happen  to  be  a  neutral  domiciled  In  a  neu- 
tral country.  ^  The  share  of  a  neutral  partner  must  follow 
the  fate  of  the  shares  of  his  partners.^  The  property  of 
persons  settled  In  an  enemy's  country  is  affected  with  a 
hostile  character,  though  they  be  neutrals,^  and  though 
they  be  not  traitors."^  That  it  is  impressed  with  a  hostile 
character  does  not  necessarily  import  that  the  owner  is 
personally  hostile;  the  condemnation  is  the  exercise  of  a 
belligerent  policy,  and  not  an  infliction  of  personal  pun- 
ishment.^ The  property  of  a  commercial  house  estab- 
lished in  the  enemy's  country  is  subject  to  seizure  and 
condemnation  as  prize, ^  though  some  of  the  parties  may 
have  a  neutral  domicile^  but  their  separate  property  will 
not  be  affected.8  The  exemption  of  enemy  property  from 
the  effect  of  hostilities  is  the  exercise  of  a  very  high  act 
of  sovereignty,  and  no  consul  can  exercise  such  authority.® 
The  hostile  character  of  the  property  at  the  time  of  tne 
capture  establishes  the  legality  of  the  capture.  i<*  A  ship- 
ment made  by  a  house  in  the  enemy  country  must  be 
deemed  enemy's  property.  ^^  So  a  shipment  to  an  agent  does 
not  divest  the  title  of  the  shipper, ^'<2  nor  a  shipment  to  his 
creditor,  13  nor  a  shipment  to  be  conditionally  delivered,  i* 
nor  a  shipment  made  without  orders  or  contrary  to  orders.  ^ 
A  prize  court  regards  property  as  that  of  the  shipper  or  con- 
signor, ^o  and  its  hostile  character  is  presumed  nrom  send- 
ing invoices  and  letters  of  instruction  by  maU.^'^    Prop- 
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erty  shipped  to  a  party  afterward  an  enemy,  if  made  at  the 
risk  of  the  shipper  in  peace,  will  be  protected.^  If  the 
beneficial  interest  in  property  is  in  the  enemy,  it  is  sub- 
ject to  condemnation. '•^d  The  true  criterion  of  proprietor- 
ship is— on  whom  will  the  loss  fall?''^^  The  title  of  the  ab- 
solute owner  prevails,  whatever  be  the  equities  between 
the  parties.^^  A  transfer  of  property  to  a  neutral  by  an 
enemy  in  time  of  war,  or  in  aid  of  a  contemplated  war,  is 
illegal  and  in  violation  and  fraud  of  belligerent  rights.^ 
The  title  cannot  be  varied  in  transit,^  except  when  the 
transfer  is  made  in  time  of  peace,  without  reference  to  a 
contemplation  of  hostilities.^^  The  thing  sold  after  com- 
pletion of  the  contract  is  properly  at  the  risk  of  the  pur- 
chaser.2« 

1  The  MiuT  Clinton,  Blatchf.  Fr.  MO;  Tbe  San  Jose  Indlano.  2  GalL 
286;  The  Vlgilantia,  1 C.  Bob.  1 :  Tbe  Susa,  2  0.  Bob.  251;  ThePrincessa, 
Ibid.  61;  The  Jouge  Emilia,  cited  in  3  G.  Bob.  62:  The  Dree  Oebroe- 
ders,  4  0.  Bob.  233;  The  Anna  Catharlna,  Ibid.  107;  The  Bendsberg, 
Ibid.  121:  The  Maria,  6  G.  Bob.  325;  The  Phoenix,  Ibid.  25;  The  Vrow 
Anna  Catharina,  ft  G.  Bob.  144;  The  Vriendschap,  4  G.  Bob.  166;  Berens 
V.  Pucker,  1 W.  filack.  313;  The  Immanuel,2  G.  Bob.  186. 

2  The  William  Bacraley.  ft  WalL  410;  The  Grenahaw.  Blatchf.  Pr.  26; 
The  Francis,!  GkOL  618;  The  San  Jose  Indlano,  2  Ibid.  268;  The  Antonla 
Johanna,  1  Wheat.  159;  The  Industrie,  S3  Eng.  L.  &  E.  672:  The  Prin- 
cess, 29£^.  L.  &  E.  589;  The  Friendsohaft,  4  Wheat.  105;  The  Cheshire, 
8  Wall.  231;  The  Franklin,  3  G.  Bob.  127;  The  Venus,  8  Cranch,  299; 
The  Vlgilantia,  1  C.  Bob.  1. 

9  The  Amado,  Newb.  406;  The  Ann  Green,  1  QalL  274. 

4  The  Amy  Warwick,  2  Sprague,  142;  The  HaUle  Jackson,  Blatchf. 
Pr.41;  The  Tropic  Wind,  Ibid.  64;  The  North  Carolina,  Ibid.  44;  The 
Pioneer,  Ibid.  422, 666. 

5  The  Amy  Warwick,  2  Sprague,  143;  14  Law  Bep.  K.  S.  494. 

6  The  Antonla  Johanna,  1  Wheat.  159;  The  Francis,  8  Cranch,  368; 
The  Friendsohaft,  4  Wheat.  105;  The  Cheshire,  3  Wall.  231:  The  may 
A  Susan,  1  Wheat.  46;  The  Society  &c.  v.  Wneeler.  2  Gtoll.  131;  The 
Ylgilantia,  1 G.  Bob.  1 :  The  San  Jose  Indlano,  2  OalL  286;  The  Indian 
Chief, 8  G.Bob.  12;  The  Lilla,  2  Sprague,  178;  The  Amy  Warwick, 3 
Sprague,  123, 143. 

7  The  Cheshire,  3  WalL  283:  The  Friendschaft,  4  Wheat.  105;  8  Ibid. 
14;  The  San  Jose  Indlano,  2  OalL  286. 

8  The  San  Jose  Indlano,  2  OalL  286 ;  The  Henrlck  A  Maria,  4  0.  Bob. 
43;  The  Aurora,  Ibid.  218. 

9  The  Amado,  Newb.  402;  The  Hope,  1  Dods.  226. 

10  The  Venus,  8  Cranch,  253. 

11  The  Francis.  1  GalL  618;  The  San  Jose  Indlano,  2  Ibid.  268;  The 
Amado,  Newb.  406:  The  Amy  Warwick,  2  Sprague  131;  The  Venus,  8 
Cranch,  253;  The  Hoop,  1 G.  Bob.  165. 

12  The  San  Jose  Indlano,  2  GalL  297;  The  Merrlmao,  8  Oranoh,  817; 
1  Woods,  65. 

13  The  Hannah  M.  Johnson,  Blatchf.  Pr.  97. 

14  The  Merrimack,  8  Cranch,  334;  The  Marianna,  6  C.  Bob.  22:  The 
Aurora,  4  G.  Bob.  218. 
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terms  of  sale,?  the  service  of  the  vessel,  and  the  names 
and  residence  of  the  masters  both  before  and  after  the 
transfer. 8  The  register  seen  by  the  master  is  not  sufficient 
evidence  of  ownership,^  but  a  bona  fide  gift  is  valid  as  a 
sale.  ^^  In  case  of  a  sale  the  receipt  of  the  purchase-money 
should  be  produced;  but  if  the  transfer  is  bona  fide  and 
complete,  it  will  be  good  if  no  receipt  is  produced. ^^  If 
the  purchase  was  made  through  an  agent,  the  letters  of 
attorney  should  be  produced.i^*  A  transfer  by  an  enemy 
to  a  neutral  in  an  enemy  port,  during  the  war,  will  not 
divest  the  vessel  of  its  hostile  character  ^  if  made  for  the 
purpose  of  continuing  in  trade  with  the  enemy. ^^  So,  a 
transfer  made  in  a  blockaded  port  in  time  of  war  is  in- 
valid; IS  or  while  lying^  in  a  neutral  port  to  which  it  had 
fled  for  refuge.  ^0  Havmg  permission  of  the  owner  for  the 
use  of  a  vessel  in  a  hostile  character  renders  her  liable.  ^^ 
So,  habitual  employment  in  the  coasting  trade  of  the  en- 
emy stamps  the  vessel  with  a  hostile  character.  ^^  So, 
where  the  agent  of  the  owner  suffers  her  to  be  employed 
by  the  enemy.^  Enemy  vessels  include  vessels  in  the 
service  of  the  enemy  as  transports,  even  if  serving  under 
duress;^  or  if  fitted  as  vessels  of  war,  and  going  to  the 
enemy  for  sale ;  ^^  or  sailing  under  the  flag  and  pass  of  the 
enemy.^  The  use  of  an  enemy's  flag  is  a  mark  and  token 
of  her  real  ownership.^a  The  owner  is  bound  by  the  in- 
signia of  national  character,  and  caunot  deny  the  charac- 
ter the  ship  has  assumed  tor  his  benefit. '^^  Although  a 
ship  carries  a  neutral  flag,  if  her  owners  reside  in  the  en- 
emy country  she  may  be  condemned  as  prize."^^  The  neu- 
tral flag  constitutes  no  protection  to  enemy's  property,  and 
the  belligerent  flag  communicates  no  hostile  character  to 
neutral  property-^**  A  vessel  is  deemed  hostile  while  sail- 
ing under  convoy  supplied  by  the  enemy.'-^^  The  ship's 
papers  are  conclusive  of  the  national  character  of  the 
ship  as  against  the  claimants.^ 

1  The  Frimiis,  Splnks,  48;  Tbe  Industrie,  Ibid.  M. 

2  The  Flad  pyen,  1 0.  Bob.  116;  The  Danckebaar  Africaan,  1 G.  Bob* 
111 ;  The  Yrow  Marg^retha,  1  C.  Bob.  33(>;  The  Baltica,  11  Moore  P.  C. 
141. 

3  The  Stephen  Hart,  Blatchf.  Pr.  413;  The  Christine,  Splnks.  82;  The 
Bemon,  1  C.  Bob.  102;  The  Welvaart,  1  G.  Bob.  rJ2:  The  Odln»  1  G.  Bob. 
250;  The  Sechs  Oeschwlstem,  4  G.  Bob.  101;  The  Baitlca,  11  Moore  P. 
G.  141;  The  Otto  and  Olaff.  Sphiks,  161;  The  Benedict,  Ibid.  320;  The 
Caroline,  IbUl.  256:  The  Maria,  Ibid.  321;  The  Mersey,  Blatchf.  Pr.  190; 
The  Albert,  Ibid.  280. 

4  The  Sarah  Starr,  Blatchf.  Pr.  76;  The  Baltic,  11  Moore  P.  0.  141; 
Splnks.  264. 

5  The  Sarah  Starr,  Blatchf.  Pr.  76 ;  The  Ernst  Merk.  Splnks.  96i  Th« 
Adventure,  8  Cranoh,  226;  The  Flad  Oyen,  1  C.  Bob.  135;  if  a  note  be 
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taken  the  sale  Is  illegalr— The  wnuam  H.  Northrop,  BIatch£.Fr.2a7;  The 
Bemon,  1 C.  Bob.  102. 

6  The  Stephen  Hart,  Blatchf .  Pr.  414 ;  The  Sisters,  6  G.  Boh.  138;  The 
Hersey,  Bla&chf.  Pr.  190;  The  Christine,  Spinks,  82. 

V   The  Sechs  Oeschwlstem,  4  C.  Bob.  100. 

8  The  JoiErow  Anna,  1  O.  Beb.  126:  The  Ghrlsdne,  SplnkSt88;  The 
Benedict.  Ibid.  316:  The  Joflrow  Elbrecht,  1  C.  Bob.  127:  The  £n> 
draugdt,  1  G.  Bob.  22;  The  Maria,  11  Moore  P.  G.  271:  The  Hoop,  1  C. 
Bob7i29;  The  Yigilantla,  1  G.  Bob.  13;  The  Omnibus,  6  G.  Bob.  71. 

9  The  Mersey,  Blatchf.  Pr.  190;  The  Two  Brothers,  1 G.  Bob.  131. 

10  The  Benedict,  Spinks,  316. 

11  The  Bapid.  Spinks,  80:  The  Ghrlstine,  Ibid.  83;  The  Ernst  Herk, 
Ibid.  100:  The  So^asie,  Ibid.  110:  The  Johanna  Emllie,  Ibid.  12;  The 
Bemon.  1  G.  Bob.  102;  The  Sechs  G^scbwistem,  4  G.  Bob.  100;  The 
Ariel,llMooreP.G.119;  The  Benedict,  Spinks,  316;  The  Otto  and  Olaff, 
Ibid.  261. 

12  The  Argo,  1  G.  Bob.  158. 

13  The  Gheshire.  Blatchf.  Pr.  151;  Ibid.  643. 

14  The  Delta,  Blatchf .  Pr.  133. 

15  The  Stephen  Hart,  Blatchf.  Pr.  415:  The  General  Hamilton,  6  C 
Bob.  61;  The  Two  Brothers,  1 G.  Bob.  131. 

16  The  Georgia,  7  WalL  40;  1  Low.  96;  The  Mlnenra,  6  G.  Bob.  896. 

17  Jecker  v.  Montgomery,  18  How.  116:  The  Palmyra,  12  Wheat.  I: 
IT.  S.  V.  The  Malek  Adhel.  2  How.  210;  U.  S.  v.  The  Little  Charles,  1 
Brock.  347;  The  Yrow  Jadith,  1 G.  Bob.  150. 

18  The  Welvaart,  1 G.  Bob.  122. 

19  The  Napoleon,  Blatchf.  Pr.  298;  The  Orosembo,  6  0.  Bob.  430;  The 
Carolina,  4  G.  Bob.  256. 

20  The  Bebecca,  2  Act.  119 ;  The  Friendship,  6  G.  Bob.  420 :  as  a  vessel 
In  the  naval  service  of  the  enemy  as  a  guiboat— The  Ellis,  Blatchf.  Pr. 

wVOa 

21  The  Bichmond,  5  G.  Bob.  826:  The  Bmtns,  cited  In  Ibid.  296:  The 
Bebecca,  2  Act.  119;  The  Fanny,  5  G.  Bob.  870;  The  Neptune,  Ibla.  370: 
The  Baven,  Ibid.  87L 

22  U.  S.  V.  The  Telegrafo,  Newb.  383;  The  William  Bagaley,  6  WalL 
410;  The  Success,  1  Dods.  132;  The  Yrow  £lizabetU,5  GTKob.  11;  The 
Fortuna,  1  Dods.  81 ;  Hooper  v.  The  Hiram,  Fish  Pr.  75;  8  Cranch,  440; 
The  Julia,  8  Cranch,  181;  1  QalL  694. 

23  The  Hallle  Jackson,  Blatchf.  Pr.  42;  The  William  Bagaley,  5  WalL 
410:  The  Success,  1  Dods.  132;  The  Fortuna,  Ibid.  81;  The  Yrow  EU2»- 
beth,5G.Bob.ll. 

24  The  William  Bagaley,  5  WaU.  410;  The  Fortuna,  1  Dods.  81;  The 
Success,  Ibid.  132;  The  Yrow  Elizabeth,  5  G.  Bob.  11. 

25  The  San  Jose  Indiano,  2  Gall.  268. 

26  The  £1  Telegrafo,  Newb.  386;  The  Nereide,  9  Cranch,  888. 

27  The  Maria,  1  G.  Bob.  346;  The  Nereide,  9  Cranch.  441;  but  ctlieiw 
wise  while  sailing  under  a  neutral  convoy— The  Nereide,  9  Cranch,  44L 

^  U.S.  v.BarUett.2  Ware,  16;  The  Santisshna  Trinidad,  7  Wheat. 
183;  The  Yrow  Ells^eth,  6  G.  Bob.  11. 
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§  417.  Sailing  under  enemy's  license^— Every  ves- 
sel trading  under  an  enemy's  bcense  is  deemed  an  ene- 
my's ship,  and  liable  to  forfeiture.  ^  So  a  neutral  vessel 
sailing  under  an  enemy's  license  is  lawful  prize.^  The 
taking  of  the  license  impresses  it  with  a  hostile  charac- 
ter,s  and  as  long  as  she  retains  it  she  is  liable  to  confisca- 
tion jure  belli.*  The  acceptance  and  use  of  an  enemy's 
license,  whether  efficacious  or  not,  is  ordinarily  regarded 
as  illegal,  and  as  subjecting  the  vessel  and  cargo  using  it 
to  conliscation  as  prize  of  war.^  The  existence  and  em- 
ployment of  enemy's  license  is  strong  presumption  of 
concealed  criminal  intent,  or  at  least  of  ultimate  aestina- 
tion  for  enemy' s  use.  ^  A  personal  license  is  distinguished 
from  a  general  order  of  the  enemy  authorizing  and  pro- 
tecting all  trade  to  a  neutral  country.  ? 

1  The  Caledonian.  4  Wbeat.  100;  and  see  Wilson  v.  Le  Boy,  1  Brock. 
447;  Anonymous,  1  Car.  Law.  Bep.  190;  Anonymous,  Id.  204:  Patton  v, 
Nicholson,  3  Wheat.  204;  Craig  v.  U.  S.  Ins.  Co.,  Pet.  C.  0.410:  The 
Hiram,  8  Cranch,  449 ;  The  Julia,  Id.  181 ;  1  GaU.  694. 

2  The  Ariadne,  2  Wheat.  143;  The  Alliance,  Blatchf.  Pr.  262;  Ibid. 
646;  The  Goudar,  Ibid.  266;  The  Saunders,  2  Gall.  210.  And  seeBev. 
SUts.  sec.  4761. 

3  Malsonnaire  v.  Keating,  2  GalL  333;  The  Julia,  8  Cranch,  181;  1 
Gall.  694.  ,  W-,       , 

4  The  Amado,  Newb.  405;  The  Saunders,  2  GaU.  210;  The  Yrow 
Elizabeth,  5  C.  Bob.  11. 

5  The  Sarah  Starr,  Blatchf.  Pr.  85;  The  Aurora,  8  Cranch,  203;  U.  S. 
V.  The  Fanny,  9  Cranch,  181:  The  Ariadne,  2  Wheat.  143;  Patton  v. 
Nicholson,  3  Wheat.  207;  The  Hiram,  8  Cranch,  444;  1  Wheat.  440;  Th& 
Julia, 8 Cranch,  181;  1  Gall.  594;  U.  S.  v.  The  Tulip,  Fish.Fr.5:  Donnath 
V.  Ins.  Co.  of  N.  A.  4  Dall.  463;  Coppell  p.  Hall,  f  Wall.  558:  The  Com- 
mercen,  1  Wheat.  382;  The  Alliance,  Blatchf.  Pr.  264;  The  Gondar, 
Ibid.  268;  The  Vrow  Elizabeth, 5  C.  Bob.  11;  TheVrede  Schottys,  6  C. 
Bob.  12,  note;  The  Vriendschap,  4  C.  Boo.  96;  The  Bendsberg,  6  C. 
Bob.  142;  The  Clarissa,  cited  in  5  C.  Bob.  4. 

6  The  Amado,  Newb.  404;  The  Julia,  8  Cranch,  181 ;  1  GaU.  594. 

7  The  Julia,  8  Cranch,  181 ;  1  GalL  594. 

f418.  "What  is  lawful  prize.—Prize  goods  are  goods^ 
en  on  the  high  seas,  jure  bellij  out  of  the  hands  of  the 
enemy,i  and  includes  all  property  of  an  alien  enemy ,2 
and  all  choses  in  action  belonging  to  an  enemy.^  and  the 
interest  or  expectancy  of  creditors  in  enemy  property  ar- 
rested as  prize  does  not  exempt  it  from  capture.^  Prop- 
erty seizea  by  an  armed  vessel  of  the  Oovemment  while 
afloat  in  an  enemy's  port,  on  board  of  an  enemy's  vessel, 
is  lawful  prize,  under  the  law  of  nations, ^  and  may  be 
captured  although  stored  in  a  warehouse.^  No  legislation 
is  necessary  to  authorize  the  seizure  of  enemy  property 
found  within  belligerent  territory  at  the  commencement 
of  hostilities."    Property  captured  at  sea  and  owned  by 
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Sersons  resident  in  an  enemy's  country  is  lawful  prize.s 
0  property  belonging  to  a  merchant  residing  at  an  ene- 
my s  port  is  liable  to  condemnation.^  The  liability  of 
property,  the  product  of  an  enemy  country,  and  cominp^ 
from  it  during  the  war,  is  irrespective  of  the  status  domi- 
cilii,  guilt  or  innocence  of  the  owner.  ^®  Such  as  is  not 
enumerated  by  the  act  of  Congress  may  be  regarded  as 
prize  under  the  general  maritime  law."  Vessels  which 
pick  up  enemy  goods  thrown  overboard  during  a  chase 
are  entitled  to  them  as  captors^  and  not  as  salvors, ^^  as 
cotton  abandoned  either  by  an  enemy  or  a  neutral. -s 
Cotton,  rosin,  staves,  and  planks,  being  enemy's  property 
employed  at  the  time  in  aiding  hostilities,  are  prize  of 
war;i*  so  nautical  instruments  of  a  master  actively  en- 
gaged in  acts  of  hostility. ^^  A  large  sum  of  money  found 
on  the  prize,  though  claimed  as  private  property  of  the 
master,  was  condemned  as  prize.  ^^  A  vessel  and  carso 
belonging  to  residents  of  an  insurrectionary  State  are  sub- 
ject to  condemnation  as  prizes  of  war.i^  When  the  vessel 
is  liable,  the  presumption  is  that  the  cargo  is  also.^^  A 
vessel  is  subject  to  capture  even  after  the  port  in  which 
she  lies  has  been  captured,  and  is  in  the  custody  of  the 
army  of  the  United  States,  i^ 

1  Bales  of  Cotton,  1  Low.  14;  The  Conqueror,  2  C.  Bob.  903;  John- 
son V.  i^enty-one  Bales,  2  Faiue,  601 ;  Van  Ness,  5;  6  Amer.  Law  J.  68; 
3  WheeL  Cr.  Cas.  433. 

2  Fahrfax  v.  Hunter,  7  Cranch,  620:  Brandon  v.  Nesbltt,  6  Term  Bep. 
23;  The  Rapid,  8  Cranch,  155;  The  Hoop,  1  G.  Bob.  165;  The  Nelly, 
Ibid.  219;  Prize  Cases,  2  Black,  687;  Brown  v.  U.  S.  8  Cranch,  109. 

3  The  Emulous,  1  Gall.  580;  Brown  v.  U.  S.  8  Cnmch,  143;  Furtado  v. 
Bogers,  3  Bos.  &  P.  191 ;  Attorney-General  v.  Weedou,  Parker,  267.  But 
see  u.  S.  r.  Virginia  Bonds,  9  Pitts.  L.  J.  377. 

4  U.  S.  V.  The  Sally  Magee,  4  Int.  Bev.  Bee.  134;  The  Mary  Clinton, 
Blatchf.  Pr.  661. 

5  Bags  of  Bice,  Blatchf.  Pr.  211;  Genoa  and  its  Dependencies,  2 
Dods.  444;  The  Two  Friends,  1  0.  Bob.  228:  ihe  Douna  Barbara,  2 
Hagg.  Adm.  366;  The  Charlotte,  1  Dods.  212;  The  Melomane,  6  C.  Bob. 
43TjBrown  v.  U.  S.  8  Cranch,  143. 

6  Bags  of  Bice,  Blatchf.  Pr.  211;  Genoa  and  its  Dependencies,  2 
Dods.  444;  The  Melomane,  5  C.  Bob.  43. 

7  Bags  of  Bice,  Blatchf.  Pr.  212,  explaining  Brown  o.  U.  S.  8  Cranch. 
109;  1  Gall.  663. 

8  The  Amy  Warwick,  2  Sprague,  123;  The  LiUa,  15  Law  Bep.  81:  2 
Sprague,  277;  The  Venus.  8  Cranch,  285;  The  Diana,  6  C.  Bob.  58;  The 
Boedes  Lust,  Ibid.  207;  The  Harmony,  2  C.  Bob.  322;  The  Indian  Chief, 
3  C.  Bob.  12:  The  Ocean,  6  C.  Bob.  84, 297;  Calbreath  v.  Gracy,  1  Wash. 
C.  C.  224:  The  Santa  Cruz,  1  C.  Bob.  49.  The  court  has  a  right  to  resort 
to  the  aomieile  alone— The  San  Jose  Indiano,  2  Gall.  288,  explaining 
The  Johannes «?.  Osprey,  1  C.  Bob.  14;  and  see  The  Nancy,  1 C.  Bob.  14. 

9  The  Delta,  Blatchf.  Pr.  133.  But  where  he  converted  his  effects 
Into  a  vessel  and  cargo,  intending  to  give  himself  up  to  the  bloduuUng 
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sQuadron,  tliey  were  not  liable  to  capture>-Tbe  Oextoial  C.  C.  Pinck« 
ney,  BlatcM.  Pr.  663;  The  Evculng  Star,  Ibid.  584. 

10  The  Dashing  Wave,  5  Wall.  170:  The  Gray  Jacket.  Ibid.  342;  The 
William  Bagaley,  Ibid.  377;  ihe  Mary  Clinton.  Blatchf.  Pr.  656;  The 
Vlgiiautia, TC.  Bob.  1;  Bales  of  Cotton,  Blatchf.  Pr.  644. 

11  The  Siren,  1  Low.  280. 

12  The  Victory,  2  Sprague,  226. 

13  Bales  of  Cotton,  1  Low.  11:  The  Wando,  Ibid.  18:  The  Siren,  1 
Low.  282:  XT.  S.  v.  Padelford,  9  Wall.  540;  Mrs.  Alexander's  Cotton,  2 
WaU.  404:  Haycraft  v.  U.  S.  22  WalL  93;  White  v.  The  Bed  Chief,  1 
Woods,  41. 

14  Two  Hundred  and  Eighty-two  Bales  of  Cotton,  Blatchf.  Pr.  302. 

15  The  Ouachita,  Blatchf.  Pr.  306. 

16  The  Wando,  2  Int.  Bey.  Bee.  117. 

17  Ihe  SaUy  Magee,  Blatchf.  Pr.  382;  3  Wall.  451;  The  Crenshaw* 
Blatchf.  Pr.  2 ;  The  Mary  McBae,  Blatchf.  Pr.  91. 

18  The  Sally  Magee,  3  Wall.  457 ;  Anonymous,  2  Wheat.  App.  11. 

19  The  Gondar,  Blatchf.  266;  The  Alliance,  Ibid.  186. 

§  419.  "What  not  la-wf ul  prize.— Enemy's  property 
within  the  territory  of  the  United  States  on  the  breaking 
out  of  war  cannot  be  confiscated  without  an  act  of  Con- 
gress authorizing  such  confiscation.^  Goods  owned  in  the 
enemy's  country  and  found  here  in  custody  of  a  citizen 
are  not  subject  to  condemnation  as  prize.2  So  a  vessel  be- 
longing to  an  alien  resident  transiently,  and  on  a  visit,  and 
engaged  in  no  mercantile  business,  is  not  subject  to  for- 
feiture. ^  A  Spanish-owned  vessel  in  distress,  by  leave  of 
the  admiral  commanding,  put  into  a  blockaded  port,  and 
was  there  seized  as  prize  of  war,  and  used  by  the  govern- 
ment: was  held  not  a  lawful  prize.*  All  captures  made 
by  armed  vessels  in  a  bay,  river,  mouth  of  a  river,  or  har- 
bor of  a  neutral  state,  are  illegal  and  void.^  A  rebel 
cruiser  while  anchored  in  a  neutral  port  cannot  be  seized 
as  a  prize  of  war.^  A  capture  witliin  the  territorial  seas 
of  a  neutral  country,  or  by  a  privateer  illegally  equipped 
in  a  neutral  country,  or  by  persons  who  could  not  witliout 
violation  of  allegiance  to  a  neutral  country  act  under  a 
belligerent  commission,  is  invalid.'^  Where  property  is 
captured  within  the  limits  of  a  neutral  country,  the  orig- 
inal owner  cannot  claim  it  in  the  courts  of  the  country  at 
war  with  his.  8  And  if  a  hostile  vessel  commences  hos- 
tilities in  neutral  waters,  she  has  no  redress  if  captured.^ 
A  neutral  cargo  found  on  board  an  armed  enemy^  vessel 
is  not  liable  to  condemnation  as  prize  of  war^o — nor  books 
intended  for  a  public  library,  ^^  nor  slaves  captured  in  time 
of  war.i^ 

1    Wagner  v.  The  Juniata,  Newb.  352. 
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2  Brown  v.  The  TT.  S.  8  Cranch,  110,  reTenlng  The  Emnloiis,  1  GkUL 
568.  And  see  The  Adventure,  8  Cranch,  221 ;  The  Aqolla,  1 G.  Bob.  33. 

3  The  D.  F.  Keeling,  Blatchf.  Prize,  92. 

4  The  Nuestra  Senora  de  Begia,  17  Wall.  29. 

5  Collins  9.  The  Florida,  2  Mc Arth.  443  LThe  Vrow  Anna  TCiithaHnit, 
5  G.  Bob.  144;  The  Anne,  3  C.  Bob.  S4 ;  The  Twee  Gebroeders.  Ibid. 
162. 

6  Collins  V.  The  Florida,  2  McArth.  438. 

7  The  Invincible,  2  GalL  37 ;  Talbot  v.  Janson,  3  DaU.  133. 

8  Johnson  v.  Bales  of  Goods,  2  Patne,  849;  Van  Ness,  K;  The  Twee 
Gebroeders,  2  C.  Bob.  336;  3  Ibid.  162. 

9  The  Anne,  3  Wheat.  435. 

10  The  Atalanta,  3  Wheat.  409;  The  Nereide,  9  Cranch,  988. 

11  The  Amelia,  4  Phila.  417. 

12  Almeida  v.  Certi^  Slaves,  0  Amer.  Law  J.  459. 

§  420.  Causes  for  capture  and  condemnation. — 

Aiding  and  promoting  the  commerce  of  the  enemy  is  a 
ground  for  condemnation.^  So,  employment  in  enemy's 
trade,^  as  taking  on  board  a  cargo  from  an  enemy's  ship 
on  pretense  that  it  was  ransomed.^  So,  persistent  mis- 
representation of  a  neutral  claimant  of  the  character  and 
destination  of  the  voyage  is  a  cause  for  condemnation;  ^ 
but  not  where  the  misrepresentation  arose  from  an  error 
of  judgment.^  An  attempt  of  a  neutral  to  mislead  by  de- 
ceptive misrepresentations  on  the  ship's  papers,  amounts 
to  fraudulent  mi^^conduct  which  justifies  a  confiscation.^ 
So,  false  papers,  under  certain  circumstances,  affect  the 
property  with  condemnation.  ^  The  suppression  or  spoli- 
ation of  papers  is  not  now  considered  asperse  damnatory 
cause  of  forfeiture  of  vessel  and  cargo;  ^  but  an  obstinate 
suppression,  coupled  with  a  voyage  from  an  enemy's 
country,  is  cause  for  condemnation.^  The  suppression  or 
spoliation  of  papers  is  a  strong  presumption  ot  fraudulent 
purpose,  10  and  in  all  cases  is  considered  proof  of  malaJidesM 
It  not  only  excludes  further  proof,  but  per  se  infers  con- 
demnation; ^  but  is  subject  to  explanation;  ^^  and  the  ex- 
planation must  be  prompt  and  frank. ^^  The  absence  of 
invoices  is  a  circumstance  of  suspicion. is  So,  where  some 
papers  were  burned  and  others  thrown  overboard,  i®  The 
want  of  a  log-book  is  sufficient  cause  for  condemnation, 
unless  satisfactorily  explained,  i*^  An  attempt  on  the  part 
of  a  neutral  to  mislead  a  blockading  force,  by  deceptive 
ship's  papers,  amounts  to  fraudulent  misconduct,  and 
justifies  confiscation.  13  The  true  destination  should  be 
stated  in  the  ship's  papers,  and  a  contingent  destination 
must  also  appear,  i^  Instructions  to  call  at  the  blockaded 
port  for  inquiry  and  thence  proceed  to  a  neutral  port,  if 
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the  blockade  was  still  in  existence,  was  held  fraudulent  ^^ 
A  fraudulent  concealment  is  a  ground  for  condemnation.^^ 
Where  a  neutral  owner  lends  his  name  to  cover  a  fraud, 
the  vessel  will  be  condemned;^  and  a  fraudulent  con- 
cealment on  the  return  voyage  is  deemed  committed  on 
the  outward  voyage;^  but  the  owners,  if  innocent,  and 
in  no  way  connected  with  the  cargo,  are  not  implicated 
by  the  false  statements  of  the  master,  beyond  the  extent 
of  depriving  them  of  costs  on  restoration  of  the  vessel.^^ 
So,  the  assertion  of  a  false  claim  by  an  agent,  or  by  one  in 
connivance  with  the  real  owner,  is  cause  for  condemna- 
tion.*^ The  cargo  is  subject  to  forfeiture,  either  as  being 
enemy  property,  or  that  it  was  intended  to  be  carried 
into  a  blockaded  port.^^  The  claimant  must  make  out  a 
good  and  sufficient  title  before  he  can  call  upon  the  cap- 
tors to  show  any  ground  for  the  capture.^^ 

1  The  Hannah  M.  Johnson,  Blatchf.  Prize,  1G2;  The  SaUy,  8  Granch, 
382;  The  Hoop,  1  G.  Bob.  165;  The  Bapid,  8  Granch,  155;  The  AntonlA 
Johanna,  Wheat.  150. 

2  The  Bermuda,  3  Wall.  557 ;  The  Jonge  Amelia,  cited  in  S  G.  Bob.  62. 
Employment  in  laying  down  a  submarine  telegraph  for  a  belligerent  is 
employment  in  his  service— The  Intematlonu,  3  Law  Bep.  Ad.  A  Ee. 
321. 

3  The  Lord  Wellington,  2  GalL  103. 

4  The  Bevere,  2  Sprague,  119;  14  Am.  L.  B.  N.  S.  276:  The  Franklin, 
3  G.  Bob.  127;  The  Fhoeulx,  Ibid.  1C3;  The  America,  Ibid.  36:  The  Gar- 
oUna,  Ibid.  75:  The  Franklin,  Ibid.  217;  The  Phoenix,  Ibid.  186:  T1»B 
Ebenezer,  6  G.  Bob.  256. 

5  The  Nereide,  9  Granch,  388. 

6  The  Louisa  Agnes,  Blatchf.  Prize,  107;  The  Ella  Warley,  Ibid.  288. 

7  The  Liverpool  Packet,  1  Gall.  519:  The  Bichmond,  5  G.  Bob.  290; 
The  Jonge  Margaretha,  1 G.  Bob.  189;  The  Oster  Blsoer,  4  G.  Bob.  199. 

8  The  Mersey,  Blatchf.  Prize,  193, 658;  The  Pizarro,  2  Wheat.  227. 

9  The  St.  Lawrence,  1  OalL  467.  And  see  The  Andromeda,  2  Wall.  481. 

10  The  Mersey,  Blatchf.  Prize,  193;  The  Two  Brothers,  1  G.  Bob.  131 ; 
The  Pizarro,  2  wheat.  248;  The  Nereide,  9  Cranch,  388. 

U  TheStephenHart,  Blatchf.  Prize,  425.  And  ground  for  condemna- 
tion—The Peterhofl,  Blatclif.  Prize,  537;  The  Bising  Sun,  2  G.  Bob.  214; 
The  Pizarro,  2  Wheat.  227;  Bernard!  «.  Motteaux,  2  Doug.  674;  The 
Two  Brothers,  1  G.  Bob.  131 ;  The  Mersey,  Blatchf.  Pr.  193. 

12  The  Peterhoff,  Blatchf.  Prize,  537;  The  Hunter,  1  Dods.  480;  The 
Zavala,  Blatchf.  Prize,  174. 

13  The  Stephen  Hart,  Blatchf.  Prize,  425 ;  The  Hunter,  1  Dods.  480 ;  The 
Pizarro,  2  Wheat.  227:  The  Peterhoflf,  Blatchf.  Prize,  537;  The  Mersey, 
Ibid.  193 :  The Bising  Sun,  2  G.  Bob.  104 ;  The  Two  Brothers,  1 G.  Bob.  131. 
Tet,  if  the  explanation  be  not  prompt  and  frank,  or  be  weak  and  futile, 
it  Is  aground  for  the  denial  of  furtherproof  and  for  condemnation— 
The  Peterhoff,  Blatchf.  Prize.  637;  The  Pizarro,  2  Wheat.  227;  Bemardi 
V.  Motteaux,  2  Doug.  674. 

14  The  Stephen  Hart,  Blatchf.  Prize.  379:  The  Pizarro,  2  Wheat.  227; 
Bemardi  v.  Motteaux,  2  Doug.  574;  The  Two  Brothers,  1 G.  Bob.  131; 
The  Peterhoff,  Blatchf.  Prize,  537. 
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temporarv  occupation  of  the  enemy  is  not  such  hostile 
port>  The  necessity  for  a  voyage  to  enable  the  vessel  to 
aischaiee  her  expenses  is  no  excuse  in  case  of  an  illegal 
voyaffe^l^*  nor  that  the  vessel  was  chartered  to  return  prop- 
erty aeposited  in  the  enemy's  territory  before  the  war,  if 
the  charter  party  was  entered  into  witn  knowledge  of  the 
war. ^^  The  circumstance  of  funds  in  an  enemy's  country, 
or  purchase  of  goods  before  the  war,  will  not  shelter  a 
party  from  the  operation  of  the  rule  as  to  Ulegal  traffic.  ^^ 

1  Hqpner  v.  Appleby,  5  Mason,  77 ;  Flndlay  v.  The  William,  1  Pet. 
Adm.  12;  Consul  of  Spain  v.  Consul  ol  Great  Britain,  Bee,  263. 

2  Malsonnaire  v.  Keating,  2  Oall.  336 ;  The  Julia,  8  Cranch,  181 ;  1 
GalL  dM,  explaining  The  Clarissa,  cited  In  5  C.  Bob.  4. 

3  Jecker  v.  Montgomeiy,  18  How.  113:  The  Hoop,  1 G.  Bob.  165;  llie 
Nayade,  4  C.  Bob.  251  j  The  Geres,  8  C.  Bob.  79 ;  The  Neptunus,  6  G. 
Bob.  403;  The  Hiram,  8  Cranch,  444. 

4  The  Shark,  Blatchf.  Prize,  218 ;  The  Yigilantia,  1 0.  Rob.  1;  The 
Princessa,  2  C.  Bob.  51 ;  The  Hoop,  1 C.  Bob.  165. 

5  The  San  Jose  Indiano,  2  Oall.  288  tTh^  Susa,  2  G.  Rob.  251:  The  In- 
diana, cited  in  3  G.  Bob.  44.   And  see  The  Herman,  4  G.  Bob.  228. 

6  The  San  Jose  Indiano,  2  Oall.  290:  The  Indiana,  cited  in  3  G.  Rob. 
44 ;  The  Anna  Catharina.  4  G.  Bob.  107.  But  see  The  Flad  Oyen,  1 C. 
Bob.  135;  The  Nayade,  4  G.  Bob.  251. 

7  The  Mary,  9  Cranch,  126. 

8  The  Joseph,  8  Cranch,  454. 

9  The  Oerasimo,  11  Moore  P.  G.  100. 

10  Jecker  v.  Monteomery,  18  How.  114 :  Otis  v.  Walter,  2  Wheat.  18; 
The  New  York,  3  Wheat.  59 :  Hallet  v.  Jenks,  3  Cranch,  210;  U.  S.  v.  The 
Fanny,  9  Cranch,  181 :  The  Rapid,  8  Cranch,  155 ;  The  Alexander,  4  C. 
Bob. 93 ;  The  Mary, 9  Cranch,  126 ;  The  Joseph,  1  Gall. 545:  8 Cranch, 
431;  Potts  V.  Bell,  8  Term  Bep.  543;  The  Madonna  delle  Oracle,  4  G 
Bob.  195;  The  Grotius,  8  Cranch,  460;  Ihe  Hoop,  1  C.  Bob.  165. 

11  The  Rapid,  1  Gall.  295;  The  Alexander,  Ibid.  532. 

12  The  St.  Lawrence,  1  Gall.  470:  The  Hoop,  1  G.  Rob.  196,  citing  The 
Lady  Jane,  The  William,  and  The  St.  Phillip :  The  Juflrow  Louisa Mar- 

giretha.  cited  1 C.  Bob.  203;  Potts  v.  Bell,  8  Term  Bep.  543;  The  Indian 
hief .  3  G.  Bob.  12. 

§  422.  Condemnation  for  trading  'with  enemy. 

Without  the  license  of  the  Government,  no  communica- 
tion, direct  or  indirect,  can  he  carried  on  with  the  enemy  .^ 
Public  war  imports  a  prohibition  of  commercial  inter- 
course,^ and  trading  with  the  enemy  is  an  offense  under 
the  laws  of  war,^  and  against  the  maritime  law.^  By  act 
of  Congress  and  by  proclamation,  commercial  intercourse 
with  inhabitants  of  the  revolted  States,  except  under 
license  of  the  President,  was  entirely  prohibited, ^  and 
private  citizens  were  prohibited  from  trading  at  all  in  the 
msurrectiouary  districts,<^  and  a  military  license  to  trade 
was  void.'<^  All  commercial  intercourse  or  trade  with  the 
enemy  is  illegal,  ^  and  stamps  the  property  with  a  hostile 
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Wall.  617 :  The  Sea  Lion,  6  Wall.  630 ;  The  Jobn  Gilpin,  Blatchf .  Pr.  291 ; 
Bales  of  Cotton,  1  Low.  1 L  A  license  to  procore  a  cargo  from  an  insui^ 
rectionary  district  does  not  confer  a  license  to  take  a  cargo  tosach 
district— The  Reform.  3  Wall.  617.  So  a  license  obtained  through  fraud, 
error,  or  mistake  will  not  prevent  a  forfeiture— U.  S.  v.  Barrels  of 
Cement,  3  Amer.  L.  Beg.  N.  S.  735. 

6  Haddox  v.  U.  S.  15  WalL  60;  U.  S.  v.  Lane,  8  WalL  185.  Instances 
of  unlawful  commerce  with  residents  of  Insurrectionary  States— The 
Befonn.  8  Wall.  617;  U.  S.  v.  Weed,  6  Ibid.  62;  The  Gray  Jacket.  Ibid. 
342 ;  The  Hampton.  Ibid.  372 ;  The  Sea  Lion,  Ibid.  630 ;  The  Cotton 
Cases.  2  Ct.  CI.  629:  6  Int.  Rev.  Bee.  21 ;  Blakeley  v.  U.  S.  2  Ct.  CL  823; 
The  David  £.  Wolf,  7  Int.  Bev.  Bee.  194. 

7  McKee  v.  U.  S.  8  Wall.  167 ;  The  Ouachita  Cotton,  6  WalL  62L 

8  Philips  V.  Hatch.  1  DHL  677;  Griswold  v.  Waddlngton,  16  Johns. 
438;  BlUgery  r.  Branch,  8  Amer.  Law  Beg.  N.  S.  834;  FlTndt  v.  Waters, 
15  East,  260:  Wilson  r.  Patterson,  7  Taunt.  439;  £x  parte  BoussuuOcer, 
13  Yes.  Jr.  71 ;  The  Hoop,  1  C.  Bob.  165;  Potts  v.  Bell,  8  Tenn  Bop.  543; 
TheBapid.  8  Crancb,  155;  1  GalL  295;  Prize  Cases.  2  Blackf.635:  The 
Diana,  2  Gall.  96;  The  Alexander,  8  Cranch,  169;  1  GaU.  532;  The  Sally, 
8  Cranch,  382. 

9  The  Sally,  8  Cranch,  382;  The  Hoop,  1 C.  Bob.  219. 

10  Prize  Cases,  2  Black,  674;  The  Sally,  8  Cranch,  382. 

11  The  Sarah  Starr,  Blatchf.  Pr.  76LThe  Abo,  Splnks.  42;  The  Jo- 
hanna Emilie,  29  Eng.  L.  &  £.  562;  The  Christine,  Splnks,  82;  The 
Hoop,  1 C.  Bob.  165. 

12  The  Joseph,  1  GalL  561 :  Potts  v.  Bell,  8  Term  Bep.  64&;  The 
William,  5  C.  Bob.  349:  The  Bmgende  Jacob,  1 C.  Bob.  89;  The  Compte 
de  Wohrenzoff.  cited  in  1 C.  Bob.  205;  The  Expedite  Van  Botterdum, 
cited  in  1  C.  Bob.  206:  The  William,  5  C.  Bob.  3&;  The  Hoop,  1 C.  Bob. 
165;  The  Alexander,  8  Cranch,  169;  1  Gall.  532. 

13  The  St.  Lawrence,  1  GaU.  471 ;  The  Hoop,  1 C.  Bob.  165,  and  cases 
cited;  The  Indian  Chief,  3  C.  Bob.  12. 

14  Jeckerv.  Montgomery,  18  How.  114;  The  Joseph,  1  GalL  654;  The 
Hoop.  1  C.  Bob.  11)5;  The  Nelly,  cited  1  C.  Bob.  219;  Hanger  v.  Abbott. 
6  Wall.  635;  The  Rapid,  1  GalL  310;  Juflrow  Louisa  Margaretba,  cited 
In  1 C.  Rob.  203;  The  St.  PhlUp,  cited  in  1  C.  Bob.  177;  The  Eenigheid, 
cited  in  1  0.  Bub.  177,  and  8  Term  Rep.  55.');  The  Freeden.  cited  in  1  G. 
Bob.  179,  and  8  Term  Bep.  560;  The  Indian  Chief,  3  C.  Bob.  L2. 

15  The  Ann  Green,  1  Gall.  290;  The  Anna  Catharina,  4  C.  Bob.  107; 
The  Princessa,  2  C.  Bob.  51;  The  Bendsberg,  4  C.  Bob.  121. 

16  The  Saunders,  2  GalL  215 ;  The  Abby,  5  C.  Boh.  251. 

17  The  Saunders,  2  Gall.  210;  The  Thomas  Gibbons,  8  Cranch,  421. 

18  The  Boston,  1  Gall.  243;  The  Hoop,  1  C.  Bob.  165. 

19  The  Joseph,  8  Cranch,  454;  The  Hoop,  1  C.  Bob.  165;  Potts  «.  Bell, 
8  Term  Bep.  543. 

20  Jecker  v.  Montgomery,  18  How.  110;  The  Julia,  1  GalL  603;  The 
Jonge  IMeter,  4  C.  Bob.  79:  The  Alexander,  1  GalL  632;  8  Cranch.  169; 
The  Bapid,  8  Cranch,  155;  MUne  v.  Mayor  ^c.  of  New  York,  2  Paine,  429. 

21  The  Bermuda,  3  WalL  554 ;  Jecker  v.  Montgomery,  18  How.  HI;  13 
Bow.  498;  The  Julhi,  8  Cranch,  200;  The  Jonge  Pieter,  4  C.  Bob.  79; 
The  Indhin  Chief,  3  C.  Bob.  22;  The  Peterhofl^  6  WaU.  54,  dlstliiguish- 
Ing  The  Stert,  4  C.  Bob.  65.  And  see  The  Ocean,  6  C.  Bob.  84, 297;  The 
Joseph,  1  GalL  545. 

23  The  Louisiana,  3  Wall.  164;  The  Springbok,  Blatchf.  Pr.  454;  The 
Thompson, 3  WulL  164;  The Thomyrls, Edw.  Adm.  17:  TheMaria,5 O. 
Bob.  325;  The  Maria,  6  C.  Bob.  201;  The  Charlotte  Sophia,  6CrBob. 
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9M:  The  Peterhoff,  6  WaU.  M:  The  William,  ft  0.  Boh.  S49;  The  Joseph, 
1  OaU.  M5;  8  CniDch.  481;  The  Stephen  Bart,  Blatchf.  Pr.  408;  llie 
JoDge Plettf , 4  C.  Boo.  79:  Jecker  v.  Monteomeiy,  18  How.  Ill;  Tba 
Bichmond,  6  O.  Bob.  290;  The  Bermuda,  8  WaU.  614. 

23  The  Bermuda,  8  WaU.  654 :  The  William,  6  C.  Boh.  849 ;  The 
Stephen  Hart.  Blatchf.  Pr.  409;  The  Maria,  6  C.  Bob.  328  But  see  The 
Pol&,  8  C.  Bob.  861. 

24  The  Liyerpool  Packet,  1  GalL  613. 

25  The  Joseph,  8  Cranch,  451 ;  1  OalL  545. 

26  Mitchell  V.  Harmony,  13  How.  115;  1  Blatchf.  649. 

§  423.  'WliatiBContraband.'Articlesmanafactiiied 
and  primaxily  or  ordinarily  intended  for  military  pur- 
poses ^  are  contraband;  also  military  supplies,^  imple- 
ments and  munitions  of  war;  ^  neutral  property  destined 
for  the  use  of  the  army  or  navy.^  Articles  which  may  be 
for  purposes  of  war  or  peace  are  contraband  only  w^hen 
actuallv  destined  to  military  or  naval  use.^  Articles  ex- 
clusively used  for  peaceful  purposes  are  not  contraband, 
but  liable  to  seizure  for  violation  of  blockade  or  siege.^ 
Provisions  are  not  generally  contraband,  but  may  become 
80  on  account  of  particular  situation  or  destination ;  7  they 
are  not  if  destined  for  ordinarv  use,  but  otherwise  if  des- 
tined for  military  use,^  even  though  destined  to  a  neatral 
country.^  So  provisions  and  liquors,  lit  for  the  consump- 
tion of  the  army  and  navy,  are  contraband.  ^^  Fat  cattle 
are  provisions  or  munitions  of  war,ii  but  live  fowls  are 
not  embraced  within  the  term  live-stock.^  Money  or 
bullion  destined  for  hostile  use  or  the  purchase  of  hostile 
supplies  is  contraband.  ^^  Kaval  stores,  such  as  masts,  ^^ 
ship  timbers,  15  hemp,iQ  sail  cloth,i7  cordage, ^^  pitch  and 
tar,  18  and  copper  in  sheets,^^  are  contraband  if  found  on 
board  a  vessel  which  has  a  hostile  destination.  Rosin,*^i 
tallow,22  and  timber^  are  contraband  only  in  case  it  may 
be  presumed  that  they  are  intended  to  be  used  for  pur- 
poses of  war.  The  probable  use  of  an  article  is  inferred 
from  its  destination.  ^^  Contraband  persons  are  soldiers 
and  sailors  in  the  service  of  the  enemy /'^  officers,  whether 
military  or  civil,  sent  out  on  the  public  service  of  the  ene- 
my at  the  public  expense — the  number  of  such  being  im- 
materiaLao 

1  The  Peterhoff,  6  WaU.  28 :  Blatchf.  Prize,  463;  The  Charlotte,  fi  C 
Bob.  272;  Neptunus,  8  C.  Bob.  108;  The  Drie  Qebroeders,  6  G.  Bob.  806; 
The  Commerceu,  1  Wheat.  882. 

2  The  Tabal  Gain,  Blatchf.  Prize,  240. 

8   The  Peterhoff,  Blatchf.  Prize,  468. 

4  The  Stephen  Hart,  Blatchf.  Prize,  406;  The  Oommeroen,  1  'Wheat 
162;  The  Peterhoff,  Blatchf.  Prize,  606. 

6   The  Keptonns,  8  C.  Bob.  108;  The  Drie  Qebroeders,  5  0.  Boh.  806b 


457  PBizE.  §  4M 

6  The  Peterhoff ,  6  Wall.  28 ;  Blatchf .  Prize,  463. 

7  The  Peterhoff,  5  WaU.  66 ;  Blatchf.  Prize,  463;  The  Gommercen,  1 
Wheat.  382. 

8  The  Gommercen,  2  OalL  261 :  1  Wheat.  382 ;  Ten  Hogsheads  of  Bmn, 
1  Gall.  188;  The  Jonge  Margaretha,  1 G.  Bob.  idti, 

9  The  Gommercen,  2  Gall.  264;  The  Antonla  Johanna,  1  Wheat.  159; 
The  Friendschaft,  4  Wheat.  105;  3  Ibid.  14 ;  The  Jonge  Margaretha,  1 G. 
Bob.  189. 

10  Maisonnatre  v.  Keathxg,  2  Gall.  325 :  The  Stephen  Hart,  Blatchf. 
Prize,  387:  The  SpringbokTlbid.  434;  ThePeterhofl,  Ibid.  463. 

11  The  Haabet,  2  G.  Bob.  182 :  The  Jonge  Margaretha,  1 G.  Bob.  191; 
The  Banger,  6  G.  Bob.  125;  The  Edward,TG.  Bob.  68. 

12  U.  S.  V.  Sheldon,  2  Wheat.  122;  U.  S.  v.  Barber,  9  Granch,  243. 

13  The  Matilda  A.  Lewis,  5  Blatchf.  522 ;  Brans  «.  Hutton,  6  Jnr.  1042. 

14  U.  S.  V.  Diekelman,  92  U.  S.  620. 

15  The  Gharlotte,  ft  G.  Bob.  305;  The  Staadt  Bmbden,  1 G.  Bob.  27. 

16  The  Twende  Brodre,  4  G.  Bob.  33. 

17  The  Apollo,  4  G.  Bob.  161;  The  Eyert,  Ibid.  354;  The  Gate  QeseU- 
schaft  Michael,  Ibid.  94. 

18  The  Neptonns,  3  G.  Bob.  108. 

19  The  Peterhoff ,  Blatchf.  Prize,  463 ;  5  Wall.  28. 

20  The  Jonge  Tobias,  1  G.  Bob.  329;  The  Twee  JnlErowen,  4  0.  Bob. 
242;  The  Neptonns,  6  G.  Bob.  408. 

21  The  Gharlotte,  5  G.  Bob.  275. 

22  Nostra  SIgnora  de  Begona,  5  G.  Bob.  96. 

23  The  Neptnnns,  3  G.  Bob.  108. 

24  The  Twende  Brodre,  4  G.  Bob.  37. 

25  The  Friendship,  6  G.  Bob.  420. 

26  The  Orozembo,  6  G.  Bob.  430. 

§  424.  Carrying  enemy  dispatclieB.— Oairying  dis- 
patches to  the  enemy  is  a  trading  with  the  enemy,  ^  and  a 
cause  for  condemnation. ^  So,  carrying  dispatches  from  a 
colony  of  an  enemy  to  the  mother  country  subjects  to 
confiscation.^  The  enemy's  dispatches  on  board  a  neutral 
vessel,  which  has  a  hostile  destination,  are  contraband.^ 
The  court  only  regards  as  criminal  in  a  neutral  vessel  the 
carrying  of  letters  or  dispatches  of  a  public  nature  from 
or  to  a  belligerent  port.^  Any  official  communications 
between  officers,  military  or  civil,  in  the  service  of  the 
enemy,  on  the  public  affairs  of  their  government,  are 
<' enemy's  dispatches."  ^  Official  communications  be- 
tween the  enemy's  home  government  and  his  embassador 
or  consul  resident  in  a  neutral  state,  alone  excepted.^  So, 
official  communications  between  the  enemy's  officers  and 
neutral  foreign  governments  are  not  contraband,  and 
private  letters  between  individuals  are  presumed  to  be 
innocent,  in  the  absence  of  all  proof  to  the  contrary  .&  A 
mail-bag  belonging  to  and  under  the  official  seal  of  a  nea* 
DXSTT  8.  A  A«— 89. 
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tral  govemment,  found  on  board  the  prize  vesael,  was  or- 
dered to  be  delivered  to  the  district-attorney  to  be  disposed 
of  conformably  to  instructions  of  the  government.^  In  car- 
rying dispatches  from  one  port  of  an  enemy  country  to 
another,  greater  vigilance  is  required  of  the  master  than 
In  going  from  a  neutral  port  to  an  enemy  port.^<> 

1  The  Commercen,  2  Qall.  264:  1  Wheat.  382:  The  Madonna  del 
Burso,  4  C.  Rob.  161);  The  Sarah  Christina,  1  C.  Rob.  237 :  The  Ilaase, 
Ibid.  266:  The  Emannel,  Ibid.  2!)6;  The  InimanneU  2  C.  Rob.  186:  The 
Atlas,  1  C.  Rob.  243;  Tho  Rising  San,  2  C.  Rob.  104;  The  Neutralitet,  3 
Ibid.;  The  Welvaart,  1  C.  Rob.  122;  The  Friendship,  G  C.  Rob.  420;  The 
Orozembo,  6  C.  Rob.  430:  The  Caroline,  6  C.  Rob.  461;  The  Tulip.  3 
Wash.  C.  0. 181 :  The  Atalanta,  6  C.  Rob.  440;  U.  S.  v.  The  Tulip,  Fteh. 
Pr.23;  The  W.  B.  Latimer.  4  Dail.  3;  Potts  v.  BelL  8  Tenn  Rep.  643. 
But  see  The  Hoop,  1  C.  Rob.  165;  The  Dordrecht,  2  G.  Rob.  69. 

2  The  Tulip,  3  Wash.  C.  C.  181 ;  The  CaroUne,  6  C.  Rob.  468. 

3  The  Commercen,  2  GaU.  266 ;  The  Atalanta,  6  G.  Rob.  440 ;  The  Con- 

Btantia,  6  G.  Rob.  321. 

4  The  Rapid,  Edw.  Adm.  228:  The  Constantla,  6  G.  Bob.  461,  note; 
The  Susan,  6  G.  Rob.  461, note;  The  Hope, 6  G.  Rob.  463,  note. 

5  The  Tropic  Wind,  Blatchf.  Prize,  68;  The  MadlBon,  Edw.  Aidm. 
224 ;  The  Rapid,  Ibid.  228. 

6  The  Tropic  Wind,  Blatchf.  Prize,  68;  The  Caroline,  6  C.  Bob.  461; 
The  Caroline,  6  G.  Rob.  465;  The  Atalanta,  Ibid.  440. 

7  The  Caroline,  6  Rob.  465;  The  Madison,  Edw.  Adm.  224. 

8  The  Tropic  Wind,  Blatchf.  Prize,  68;  The  Acteon,  2  Dods.  48;  The 
Caroline,  6  C.  Rob.  465. 

9  The  Peterhoff ,  Blatchf.  Prize,  463 ;  5  WalL  28. 

10   The  Rapid,  Edw.  Adm.  228;  The  Caroline,  6  G.  Bob.  461.   And  aee 
The  Dnunmond,  1  Dods.  103. 

§  425.  Penalty  for  carrying  contraband.~In  mod- 
em times,  the  carriage  of  contraband  subjects  only  tho 
freight  and  expenses  to  forfeiture, ^  except  where  tho  own- 
er of  the  cargo  is  also  the  owner  of  the  vessel;  2  or  where 
the  vessel  had  sailed  with  false  papers  and  a  false  des- 
tination, when  the  vessel  also  will  be  condemned ;  3  or  in 
disregard  of  express  treaty  stipulations;*  or  under  cir- 
cumstances of  fraud  on  the  rights  of  belligerents.^  The 
owner  who  permits  the  master  to  carry  under  false  pai>ers 
contraband  goods,  ostensibly  for  a  neutral  port,  but  really 
for  the  enemy,  must  suffer  the  consequences. <»  So,  where 
the  owner  is  privy  to  the  transaction,  or  where  his  agent 
interposes  actively  in  the  fraud,  and  consents  to  cover  it 
by  sailing  with  false  papers,  the  ship  will  also  be  con- 
demned;?  and  the  known  character  of  the  owners  and 
their  agents,  as  connected  with  contraband  trade,  is  a  cir- 
cumstance to  be  considered  upon  the  question  of  the  reg- 
ularity of  the  papers.*  Non-contraband  goods  bclouf^iug 
to  the  same  owner  must  share  the  fate  of  the  contraband.^ 
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10  The  LlTerpool  Packet,  1  Gall.  619:  The  BiChmoad,  5  C.  Rob.  290; 
The  Jonge  Ma^saretha,  1 C.  Bob.  189;  The  Oster  Besoer,  4  C.  Bob.  199. 

11  The  Circassian,  2  WalL  158;  The  Llxette,  6  C.  Bob.  390;  The  AMfj, 

5  G.  Bob.  251. 

12  The  Springbok,  Blatchf.  Prize,  463;  5  WalL  1;  The  Peterhoff,  Ibid. 
509;  The  Imima,  3  C.  Bob.  Ib7;  The  Trende  Sostre,  6  G.  Bob.  390. note; 
The  Colombia,  1  G.  Bob.  154;  The  Neptunus,  2  G.  Bob.  110;  The  Lkette, 

6  G.  Bob.  390;  The  Aurora,  4  G.  Bob.  218;  The  Bugen,  1  liVneat.  62. 

13  The  Stephen  Hart,  Blatchf.  Prize,  432;  The  Springbok,  Ibid.  463; 
%  Wall.  1. 

14  The  Orozembo,  6  G.  Bob.  430.  The  master  is  bomid  to  know  the 
contents  of  the  cargo— The  Peterhoff,  5  Wall.  609;  The  Springbok, 
Blatchf. Prize, 453;  The  Stephen  Hart,  Blatchf.  Prize,  432;  TheOster 
Boeser,  4  G.  Bob.  199. 

15  The  Susan,  6  G.  Bob.  461,  note. 

16  The  Eleonora  Wilhelmina,  6  G.  Bob.  331. 

17  The  Drommond,  1  Dods.  103. 

18  The  Asia, 6  G.Bob.  403. 

§  426.  Blockade.— A  belligerent  engaged  m  actual 
war  has  a  right  to  blockade  the  ports  of  the  other  belHger- 
ent«  and  neutrals  are  bound  to  respect  that  right.  ^  To 
justifv  the  exercise  of  the  right,  a  war  must  exist  de  facto, 
and  tuis  exists  where  one  of  the  belligerents  claims  sover- 
eign rights  as  against  the  other.^  The  United  States  as 
an  independent  nation  has  power  to  declare  what  port<s 
within  her  limits  shall  be  ports  of  entry,  and  to  con^e 
all  maritime  trade  to  them.^  The  Supreme  Court  regards 
treaty  compacts  as  the  true  exposition  of  the  law  of  na- 
tions in  regard  to  blockades.'*  The  President  of  the  United 
States  in  time  of  war  has  the  power  to  institute  and  de- 
clare a  blockade, fi  or  to  relax  a  olockade  and  regulate  the 
trade  with  places  in  the  military  possession  of  the  Grovern- 
ment.o  A  blockade  may  be  instituted  to  prevent  ingress 
only  or  egress  only,^  and  of  one  port,  or  several  ports,  or 
the  whole  seaboard  of  the  enemy .&  A  simple  blockade 
may  be  established  by  a  naval  officer  acting  upon  his  own 
discretion  or  under  the  directions  of  his  superiors.^  A 
public  blockade  is  not  only  established  in  fact,  but  is  noti- 
Hed  by  the  government  directing  it,  to  other  governments.  ^^ 
A  blockade  only  exists  where  the  forces  ofone  nation  en- 
compass the  ports  of  another,  ^^  and  cannot  exist  where  no 
actual  blockade  can  be  applied, ^^  but  must  be  justified  by 
the  necessary  means  of  enforcing  it.^^  The  forces  must 
be  such  as  to  constitute  an  actual  investment^*  by  an  ad- 
equate force  so  stationed  as  to  render  ingress  or  egress  of 
vessels  dangerous,  ^^  although  the  occasional  absence  of 
the  blockadmg  vessels  from  stress  of  weather  or  other 
contingencies  will  not  render  it  ineffectual.  ^<<  So  it  will 
not  be  rendered  ineffectual  by  continued  entries  in  a  log- 
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book  BoppoTted  by  testimony  of  clear  weather  and  of  no 
blockading  Tessela  being  visible  off  the  port  from  which 
the  yessel  sailed. ^^  A  blockade  may  be  made  effectual 
by  batteries  on  shore  as  well  as  by  vessels  afloat.^^  A 
blockade  is  not  to  be  extended  by  constraction^^^  and  no 
light  exists  on  the  part  of  a  belligerent  as  against  nentral 
powers  to  blockade  his  own  ports/^  A  blockade  is  null 
and  void  ab  initio  if  it  includes  any  ][)ort  or  coast  not  be- 
longing to  the  enemy.^^  So  it  is  void  if  the  blockading 
force  abandon  its  position,  except  temporarily,  on  account 
of  stress  of  weather.^^J  or  if  it  be  driven  away  by  a  superior 
force>^  or  if  it  be  inadequate  to  guard  the  whole  Ime  of 
the  blockade,34  or  negligent  in  the  execution  of  its  du- 
ties,25  or  partiality.^fi  A  blockade  does  not,  according  to 
modem  usage,  extend  to  a  neutral  vessel  found  in  port, 
nor  prevent  her  coming  out  with  the  caigo  which  was  on 
boara  when  the  blockade  was  instituted.^^  j^  blockade 
is  presumed  to  continue  till  revocation  and  actual  notice 
of  discontinuance.^  The  blockade  of  a  coast  is  not  termi- 
nated by  the  discontinuance  of  a  blockade  of  a  port  on 
that  coast.29  The  military  occupation  of  a  city  by  a  block- 
ading belligerent  does  not  termmate  the  public  blockade 
previously  existing,  so 

1  Prize  Gases,  2  Black,  6i35 ;  McGall  o.  Mar.  Ins.  Co.  8  Granch,  fiO. 

2  Prize  Gases,  2  Black,  635;  The  Mary  Gllnton,  Blatchf.  Prize,  086. 

3  17.  S.  V.  The  William  Arthur,  3  Ware,  276. 

4  The  Empress,  Blatchf.  Prize,  179;  Fltzslmmons  v.  Newport  Ins.  Gow 
4  Granch,  185. 

5  The  Tropic  Wind,  14  Law  Bep.  N.  S.  144 ;  Semmes  v.  The  Glty  F. 
Ins. Go.  6 Blatchf .456;  Prize  Gases,  2  Black, 635:  The  Hiawatha,  Blatchf. 
Prize,  13 ;  U.  8.  v.  The  W.  F.  Johnson,  18  Leg.  Int.  834. 

6  The  Alma,  15  Law  Bep.  N.  S.  663.  The  President's  ihstnictions  of 
28th  August,  1812,  did  not  protect  from  capture  vessels  coming  from  an 
enemy's  port  with  cargoes  put  on  board  longafter  full  knowledge  of 
the  wai>-The  Joseph,  i  Gall.  562;  The  Alexander,  Ibid.  032;  8  Granoh, 
169. 

7  The  Oeraslmo,  11  Moore  P.  G.  115. 

8  The  Franclska,  Splnks,  117;  Naylor  v.  Taylor,  Moody  A  M.  207. 

9  The  Glrcassian,  2  WalL  135. 

10  The  Glrcassian,  2  Wall.  135. 

11  T7.  S.  V.  The  WUllam  Arthur,  3  Ware,  276. 

12  ThePeterhofl,6WaU.  55;  TheStert,4G.  Boh.60. 

13  The  Nayade,  Newb.  372;  The  Neutralitet,  3  G.  Bob.  290. ' 

14  The  Sarah  Starr,  Blatchf.  Prize,  87;  The  Nomen,  Splnks,  171 ;  The 
Franclska,  Ibid.  113. 

15  The  Sarah  Starr,  Blatchf.  Prize,  69;  The  Nomen,  Splnks,  171. 

16  The  Sarah  Starr,  Blatchf.  Prize,  69;  The  Nomen,  Splnks,  171. 

17  The  Andromeda.  2  Wall.  431 ;  The  Baigorry,  2  WaU.  474. 
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18  T]ieGixcasBian,8WaU.13fi. 

19  ThePeterliofl,5Wall.fi2;  TheFraaDsa]>e,4G.Sob.6l;  Tlielb- 
tia,  6  0.  Bob.  201 ;  The  Zelden  Bust,  Ibid.  93. 

20  The  Circassian,  2  WalL  157 ;  The  Lizette,  6  C.  Bob.  999. 

21  The  Franclska,  Spioks,  117. 

22  The  Kancy,  1  Act  57;  The  Columbiarl  G.  Bob.  IM. 

23  The  HolEnung,  6  C.  Bob.  112;  The  Triheten,  Ibid.  6S. 

24  The  Betsy,  1 G.  Bob.  93. 

25  The  Juffrow  Maria  Schroeder,  3  G.  Bob.  152. 

26  The  Success,  1  Dods.  135;  The  Fox,  £dw.  Adm.  S20;  The  BoUa,  6 
C.  Bob.  372;  The  Franciska,  Spinks,  292. 

27  OliTera  v.  Union  Ins.  Go.  3  Wheat.  183. 

28  The  Circassian,  2  Wall.  ISO ;  The  Betsey,  1  G.  Bob.  78;  Tlie  Kep- 
tunos,  1  G.  Bob.  170. 

29  The  BaJgorry,  2  WalL  474;  The  Josephine,  3  Ibid.  83. 

30  The  Circassian,  2  WalL  135;  The  Baigorry,  Ibid.  474. 

§  427.  Notice  of  blockade.— Notification  of  block- 
ade to  the  proper  authorities  of  the  State,  and  sofficieot 
time  to  communicate  the  same  to  subjects  or  citizens  of 
the  State,  is  sufficient  to  constitute  constructive  notice.^ 
The  neutral  master  cannot  be  heard  to  say  that  he  was 
ignorant  of  the  blockade.^    So,  common  notoriety  is  suf- 
ficient notice  of  blockade. ^    Any  notification  which  de- 
clares under  blockade  a  larger  extent  of  coast  than  is 
actually  blockaded,  is  null  and  void.'*    So,  if  the  notice  is 
that  the  blockade  is  about  to  be  instituted.^    The  mere 
fact  of  the  presence  of  the  blockading  squadron  consti- 
tutes notice  of  blockade  outwards  to  every  vessel  within 
the  line  of  the  blockade.^    Direct  warning  from  a  bellig- 
erent cruiser,  or  knowledge  from  any  other  source,  imparts 
an  actual  notice  of  the  blockade  inwards.^    After  which, 
persistence  in  her  course,  or  in  loiterins  about,  will  sub- 
ject the  vessel  to  detention.*^    Warning  becomes  unneces- 
sary only  where  knowledge  is  had.^    So,  a  warning  in- 
dorsed on  the  register  of  the  vessel  is  not  necessary  when  i 
actual  notice  to  the  master  or  owner  is  given.^o    Where  ' 
knowledge  of  a  blockade  exists  at  the  commencement  of 
a  voyage,  the  vessel  cannot  lawfully  approach  the  block-           i 
ade  port  even  for  the  bona  Jide  purpose  of  inquiring  as  to           I 
the  continuance  of  the  blockade.^^    The  ai>proach  to  a 
blockaded  port  is,  under  the  circumstances,  illegal,^  and 
is  in  itself  a  consummation  of  the  offense.^    The  inquiry 
cannot  be  made  at  the  blockaded  port  if  it  can  be  made 
elsewhere.  ^*  A  vessel  approaching  a  blockaded  port  with 
Intention  to  violate  the  olockade,  is  not  entitled  to  be 
warned  oQA^    Where  an  excuse  is  set  up  for  approaching 
a  blockaded  port  to  make  inquiry,  satisfactory  evidence 
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of  ignorance  of  blockade  must  be  adduced.i^  In  the  ab- 
sence of  notice  of  a  blockade  an  inquiry  at  a  blockaded 
port  was  excused.  ^^  Although  it  is  a  auty  to  make  inquiiy 
in  the  neighborhood,  if  information  be  attainable,  respect- 
ing a  continuance  of  the  blockade,  yet  the  general  rule 
may  be  mitigated,  and  a  vessel  may  lawfully  sail  for  a 
blockaded  port,  knowing  it  to  be  blockaded,  without  being 
liable  for  a  breach,  i^ 

1  The  Hiawatha,  Blatchf .  Fr.  1 ;  'the  Calypso,  2  0.  Boh.  298 ;  The  Nop* 
tonus,  2  C.  Bob.  113:  The  Adelaide,  3  G.  Bob.  281 ;  The  Jonge  FetroneUa, 
2  C.  Bob.  131;  The  Spes  and  Irene,  5  C.  Bob.  79.  And  seePrize  Gases.  2 
Black,  635;  The  Mary  Clinton,  BlatchT.  Pr.  656. 

2  The  Hiawatha,  Blatchf.  Fr.  18;  The  Neptnnns,  2  C.  Boh.  110. 

3  The  Fianclska,  Splnks,  299;  The  Tutela,  6  G.  Bob.  177. 

4  The  Henrick  and  Maria,  1 G.  Bob.  146;  The  Franciska,  SpliUcs,  117« 

5  The  Franclska,  Spinks,  117. 

6  The  Yrow  Judith,  1  G.  Bob.  150. 

7  The  Columbia,  1  C.  Bob.  154;  The  Franclska,  Spinks,  290;  The  To- 
tela,  6  G.  Bob.  177. 

8  The  Apollo,  5  C.  Bob.  289;  Fitzsimmons  «.  Newport  Ins.  Co.  4 
Cranch,  198. 

9  The  Nayade,  Newb.  370;  Yeaton  v.  Fry,  5  Cranch,  335;  Marylaiul 
Ins.  Co.  V.  wood,  7  Ibid.  402. 

10  The  Hiawatha,  Blatchf.  Pr.  21;  Prize  Cases,  2  Black,  635;  The 
BeTere, 2  Sprague,  117 ;  The  Hallie  Jackson,  Blatchf.  Pr.  41 ;  The  Colum- 
bia, 1 G.  Bob.  154. 

11  The  Delta,  Blatchf.  Pr.  141, 654;  The  Cheshire,  Ibid.  151;  The  Em* 
press,  Ibid.  146, 175,  659:  Stokely  v.  Smith,  1  Ben.  411;  The  Spes  and 
Irene,  5  G.  Bob.  72 ;  The  Betsey,  1  C.  Bob.  78;  The  Little  William,  1  Act. 
141 ;  The  Keptunus,  2  C.  Bob.  110. 

12  The  Admiral,  3  Wall.  615;  The  Circassian,  2  Wall.  135;  The  Fan*- 
ghia  Bhomba,  12  Moore  P.  C.  168;  Madelros  v.  Hill,  8  Binff.  231;  The 
Keptunus,  2  G.  Bob.  110;  but  not  where  there  was  no  intent— The  Ad« 
miral,  3  WalL  603;  3  Wall.  Jr.  361 ;  Medeiros  v.  HiU,  8  Blng.  231. 

13  The  Cheshire,  3  WaU.  231 ;  Blatchf.  Pr.  151 ;  The  Delta,  8  WalL  65«{ 
Blatchf.  Fr.  133. 

14  The  Empress,  Blatchf.  Pr.  175;  The  Union,  Spinks,  164. 

15  The  Hallie  Jackson,  Blatchf.  Pr.  48;  The  Empress,  Ibid.  175. 

16  The  Cheshire,  Blatchf.  Fr.  160;  The  Union,  Spinks,  164. 

17  The  Forest  King,  Blatchf.  Pr.  48 ;  and  compare  The  Empress,  Ibid. 
175. 

18  Maryland  Ins.  Co.  v.  Wood^,  6  Cranch,  29;  7  Ibid.  402. 

§  428.  Attempt  to  violate  blockade.— The  attempt 
of  a  neutral  vessel  to  enter  or  leave  a  blockaded  port, 
with  knowledge  or  notice  of  the  blockade,  is  a  culpable 
violation,  although  no  warning  is  given  ;i  and  for  such 
attempt  the  vessel  and  cargo  may  be  condemned.^  The 
cargo  may  be  condemned,  although  the  vessel  has  not 
been  taken  in  process.^  So  if  a  vessel,  however  distant  at 
time  she  was  met  with,  sailed  after  notice  of  the  blockade^ 
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ftnd  stiU  pursued  her  course  to  the  blockaded  port;  ^  but 
not  in  default  of  notification.^  If  the  destination  of  the 
vessel  be  hostile,  the  destination  of  the  goods  is  consid- 
ered hostile  also,  though  they  are  intended  to  be  forwarded 
beyond  the  hostile)  port,  or  be  deposited  at  an  intermediate 
neutral  port.^  Or  if,  before  she  is  met  with,  the  master 
abandons  the  destination ;  ?  but  the  change  of  course  must 
be  definite. 8  In  case  of  such  attempt,  suspicious  circum- 
stances connected  with  the  matter  pleaded  in  justification 
will  warrant  a  rigid  scrutiny  of  the  evidence  offered.^ 
The  presumption  of  a  hostile  destination  may  be  rebutted 
by  clear  proof  of  its  abandonment.^^  A  vessel  may  be 
in  such  a  distress  as  to  justify  her  in  attempting  to  enter 
a  blockaded  port;ii  but  nothing  but  a  high  necessity  will 
justify  the  attempt,  ^^  an  absolute  and  uncontrollable  ne- 
cessity; is  and  satisfactory  evidence  will  be  required  of 
the  reality  and  urgency  of  the  necessity,  i*  as  for  the  ne- 
cessity for  water,  Fuel,  or  provisions. is  The  extra  extent 
of  the  voyage  renders  probable  the  assertion  that  the  ves- 
sel requireaf urther  stores,  and  at  all  events  removes  the 
BU8picion;i^but  the  excuse  of  seeking  a  blockaded  port 
to  obtain  supplies  is  looked  upon  with  disfavor. i?  That 
the  approach  was  made  to  ascertain  whether  the  block- 
ade was  raised,  will  not  avoid  liability;  i^  nor  that  the 
Venture  was  not  a  commercial  one;  i^  nor  of  ignorance  of 
the  coast ;^  nor  loss  of  compass;  nor  the  desire  to  avoid 
fees  payable  at  another  port.'^^i 

1  Tbe  Louisa  Agnes,  Blatchf.  Prize,  107;  The  Nayade,  1  Newb.  272; 
Fltzsimmons  v.  Neptune  Ins.  Go.  4  Crancb,  18&  And  see  The  Oipsey, 
Blatchf.  Prize,  127;  The  Edward  Bamsurd,  Ibid.  122:  The  Advocate, 
Ibid.  142;  The  Severe,  2  Spra«;ue,  107;  The  Ocean  Bird,  Ibid.  261. 

2  The  Balgony,  2  WaU.  474:  The  D.  Sargeant,  Blatchf.  Prize.  678; 
The  General  G.  0.  Pinckney,  Blatchf.  Prize,  278;  The  Oiiachtta,lMd. 
109;  The  Amiable  Isabella,  6  Wheat.  1. 

8   The  Joseph  H.  Toone,  Blatchf.  Prize,  223, 641. 

4   The  Vrow  Johanna,  2  0.  Bob.  109;  The  Neptunus,  Ibid.  UL 

6  The  Neptunus,  2  0.  Bob.  111. 

6  TheBlchmond,5G.Bob.336;  The  Llzette,  6  G.  Bob.  390,  note. 

7  The  James  Cook,  £dw.  Adm.  263 ;  The  Imlma,  3  C.  Bob.  170. 

8  The  Minerva,  3  C.  Bob.  229. 

9  The  Diana,  7  WaU.  360;  The  Experiment,  8  Wheat.  261;  The  Jnf- 
trow  Elbrecht,  1 G.  Bob.  12i ;  The  Sea  Witch,  6  WaU.  242. 

10  The  Imlma,  3  G.  Bob.  167 ;  The  Llzette,  6  C.  Bob.  390,  note. 

11  The  Diana,  7  WaU.  354. 

12  The  Argonaut,  Blatchf.  Prize,  63 ;  The  Fortuna,  5  G.  Bob.  31 :  The 
Burtige  Hane,  2  G.  Bob.  124. 

13  The  Diana,  7  WaU.  354;  The  Neptunus,  2  G.  Bob.  Ill;  The  Comet, 
fidw.  Adm.  82;  The  Courier,  Ibid.  249. 
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14  The  Major  Barbour^Blatcbf.Frlze,  167;  The  Forest  Elng,Ibl(L 
48:  TheBismg  Dawn,  Ibid.  968:  The  Sunbeam,  Ibid.  666:  The  Iklbert, 
Ibid.  663;  The  Arthur.  Edw.  Adm.  202;  The  Diana,  7  WaU.854;  The 
Fortuna.  5  G.  Bob.  27 ;  The  Ghristiansbenr,  6  Ibid.  876;  The  Neptunus,  2 
C.  Bob.  110;  The  Hurtage  Hane,  Ibid.  124. 

15  The  Nayade,  Newb.  374;  The  Fortuna,  6  C.  Bob.  81;  The  Hurtage 
Hane,  2  G.  Bob.  124;  The  Sunbeam,  Blatchf.  Prize,  816;  The  Diana,  7 
WalL884. 

16  The  Forest  King,  Blatchf.  Prize, 48;  The  Hurtage  Hane,  2  G.  Bob. 

17  The  Argonaut,  Blatchf .  Prize,  62. 

18  The  Betsey,  1 G.  Bob.  78;  The  Union,  Spinks,  167:  The  Gheshtre,  S 
Wall.  235;  The  Shepherdess,  5  G.  Bob.  267;  The  ApoUo,  Ibid.  287;  l^e 
Posten,  IG.  Bob.  335.  note;  The  Spes  and  Irene,  6  C.  Bob.  72;  The 
James  Gook,  Edw.  Adm.  263. 

19  The  Exchange,  Edw.  Adm.  40;  The  Gharlotta,  Ibid.  253;  The  Ar* 
thur,  Ibid.  202 :  Tne  Elizabeth,  Ibid.  196;  The  Fortuna,  5  G.  Bob.  27 ;  The 
Comet,  Edw.  Adm.  32;  The  Jeanne  Maria,  Spinks,  170. 

20  The  Adonis,  6  G.  Bob.  257. 

21  The  Elizabeth,  Edw.  Adm.  196. 

§  429.  Violation  of  blockade.— To  constitute  a  Tio- 
lation  of  blockade  three  things  are  necessary  to  be  proved : 
first,  the  existence  of  the  blockade;  second,  the  knowl« 
edge  of  thd  offending  party;  and  third,  some  act  of  viola- 
tion, either  by  going  in  or  coming  out  with  a  cargo  laden 
after  the  commencement  of  the  blockade.  ^  A  vessel  la 
not  entitled  to  export  a  cargo  after  knowledge  of  the 
blockade,  without  clear  proof  that  the  act  was  honest  and 
fair  as  to  belligerent  rights  of  captors  ;3  or  unless  the 
cargo  was  put  on  board  before  the  institution  of  the  block* 
ade ;  ^  and  any  vessel  which  passes,  or  attempts  to  pass 
out,  except  a  vessel  in  ballast  in  the  port  at  the  time  the 
blockade  was  first  instituted,  is  liable.*  If  she  overstays 
the  time  allowed  by  proclamation  she  is  liable  to  capture, 
although  she  was  prevented  from  leaving  by  an  accident.^ 
A  breach  of  blockade  inwards  is  committed  by  approach- 
ing a  blockading  sc^uadron,  and  taking  such  a  position  as 
to  facilitate  her  slipping  into  port,  or  getting  under  the 
cover  of  hostile  forts ;  ^  or  by  a  vessel  found  near  the  block- 
aded port,  and  observed  to  be  steering  for  it.''  Although 
it  is  possible  the  intention  of  the  master  may  have  been 
innocent,  the  presumption  arising  from  his  conduct  may 
be  inferred  from  the  circumstances— being  near  the  block- 
aded port,  and  within  the  line  of  blockading  vessels  by 
night;  and  the  return  voyage  so  timed  that  she  may  be 
there  by  night  again;  no  attention  paid  to  guns  fired  to 
briiuf  her  to,  but  crowding  sail  and  running  for  the  block* 
aded  shore.  ^  Although  the  terms  of  the  proclamation 
afford  no  justification  for  the  act  of  the  master,  they  are 
entitled  to  consideration  on  the  question  of  the  intent  with 
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4  The  gawatba, Blatchf .  Pr.  19;  The  Comet.  Edw.  A(1m.  82;  OllYera 
V.  UBion  Ins.  Co.  8  Wheat.  183;  The  Frederick  Molke,  1 C.  Bob.  86. 

8  Frl2e  Cases,  2  Black,  635. 

6  The  Neutralitet,  6  C.  Boh.  31 ;  The  Charlotte  Christin  „  6  C.  Boh.  101. 

7  The  Mentor,  Edw.  Adm.  207;  The  Gute  Erwarting,  6  C.  Bob.  -183; 
The  Chrissys,  Sptnks,  343. 

8  The  Cornelius.  3  Wall.  225;  The  Charlotte  Christine,  6  C.  Bob.  101  { 
The  Mersey,  Blatchf.  Pr.  187. 

9  The  Empress,  Blatchf .  Pr.  659. 

10  Fltzslmmons  v.  Newport  Ins.  Co.  4  Cranch,  185;  Yeaton  «.  Fry,  6 
Cranch,  335. 

11  Olivera  v.  Union  Ins.  Co.  8  Wheat.  197;  Fltzslmmons  v.  Newp<nrt 
Ins.  Co.  4  Cranch,  185. 

12  The  John  Gllphi,  Blatchf.  Pr.  291. 

13  Fitzslmmons  v.  Newport  Ins.  Co.  4  Cranch,  185;  The  Nereide*  0 
Cranch,  388. 

14  The  Empress,  Blatchf.  Pr.  175;  Fitzsimmons  v.  Newport  Ins.  Co.  4 
Cranch,  198:  The  Colombia,  1  C.  Bob.  154:  Fitzsimmons  v.  Newport  Ins, 
Co.  4  Cranch,  185;  The  Coosa,  Newb.  3.98;  The  Betsey,  1  C.  Bob.  78.  And 
see  The  Sea  Witch,  6  Wall.  242;  The  Flying  Scud,  Ibid.  263;  The  Adela, 
Ibid.  266 ;  The  Wren,  Ibid.  582. 

15  The  Nayade,  Newb.  370;  The  Betsey,  1 C.  Bob.  78. 

16  The  John  Gilpin,  Blatchf.  Pr.  291;  The  Saunders,  2  GaU.  210. 

17  The  Josephine,  3  Wall.  83. 

18  The  Bising  Dawn,  Blatchf .  Pr.  868. 

19  The  PeterhofE,  5  WalL  28. 

§  430.  Penalty  for  violation  of  blockade.— A 

breach  of  blockade,  with  knowledge  or  notice  of  its  exist- 
ence, subjects  the  property  so  employed  to  confiscation,  i 
So  the  sailing  with  intent  to  violate  a  blockade  subjects 
the  vessel,  and  in  most  cases  the  cargo,  to  condemnation,^ 
from  the  inception  of  the  voyage.*  A  settled  course  of 
trade  in  violating  the  blockade,  and  the  employment  of 
the  vessel  before  in  such  trade,  and  the  fact  that  her  claim- 
ant had  before  been  engaged  in  such  trade,  may  be  taken 
into  consideration  on  the  question  of  intent.*  The  owners 
of  the  vessel  are  bound  by  the  acts  of  the  master,  whether 
they  were  ignorant  thereof  or  not. 5  The  acts  of  the  mas- 
ter will  affect  the  cargo  if  laden  on  board  after  the  block- 
ade has  become  effective  as  to  the  vessel.®  Where  the 
owner  of  a  cargo  knows  of  the  blockade  when  the  vessel 
sails,  he  loses  his  cargo  in  case  of  capture.  ?  So  when  the 
blockade  was  known  or  might  have  been  known  when 
the  shipment  was  made,  the  master  will  be  treated  as 
agent  oi  the  cargo  as  well  as  of  tlie  ship,^  and  the  owners 
of  the  cargo  will  oe  responsible  for  the  acts  of  the  master.^ 
The  deviation  of  the  vessel  into  a  blockaded  port  is  pr<»- 
sumed  to  be  in  the  service  of  the  cargo,  and  tne  owner  m 
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bound  except  in  the  absence  of  notice  of  the  blockade  at 
the  time  the  vessel  sailed.  ^^  So  where  a  part  of  the  cargo 
belonged  to  neutrals,  who  had  no  notice  of  the  blockade, 
it  should  be  restored,  without  costs;  ^^  or  if  the  owner  of 
the  cargo  on  a  vessel  liable  to  condemnation  did  not  par- 
ticipate in  the  offense,  his  property  is  not  liable  to  forfeit- 
ure. 12  By  the  modem  rule,  the  penalty  annexed  to  a 
breach  of  blockade  is  the  forfeiture  of  the  vessel  and  car- 
go taken  in  delictOj  or  before  the  end  of  the  return  voy- 
age.^ A  vessel  coming  out  of  a  blockaded  port  may  be 
seized  on  her  first  voyage  subsequent  thereto.^*  So  long 
as  the  blockade  continues  a  vessel  is  liable  for  the  breach 
until  she  has  completed  her  voyage  ;^^  but  she  ceases  to 
be  liable  as  soon  as  the  blockade  is  raised,  although  if  al- 
ready captured  she  is  not  to  be  released.  ^^  The  act  of 
egress  is  as  culpable  as  the  act  of  ingress,  when  done  in 
fraud  of  a  blockade.^^  In  case  of  a  simple  blockade  the 
captors  are  bound  to  prove  its  existence  at  the  time  of  the 
capture,  while  in  case  of  a  public  blockade  the  claimants 
are  held  to  proof  of  its  discontinuance  to  protect  them- 
selves from  its  penalties. ^8 

1  The  HiawatbA,  Blatchf.  Prize,  14;  The  Golnmbia,  1  C.  Bob.  154. 

2  The  Circassian,  2  Wall.  135:  The  Louisa  Agnes,  Blatchf.  Prize,  107; 
The  Captain  Spedden,  Blatchf.  Prize.  127:  The  Ella  Warier,  Ibid.  291: 
The  Ghristiansoenr,  6  C.  Bob.  376;  The  Banders  Bye,  Ibid.  382.  And 
see  The  Nayade,  Newb.  366;  The  Sea  Witch,  6  Wail.  242:  The  Flyins 
Scud,  Ibid.  263:  The  Adela,  Ibid.  266;  The  Frederick  Molke,  1  G.  Bob. 
86;  Yeaton  v.  Fry,  5  Granch,  335;  The  Columbia,  1 0.  Bob.  154. 

3  The  Stephen  Hart,  Blatchf.  Prize,  411;  The  Petershoff,  Ibid.  806; 
The  Imina,  3  C.  Bob.  167;  The  Trende  Sostre,  6  C.  Bob.  390,  note;  The 
Bichmond,  5  C.  Bob.  290:  The  Maria,  5  C.  Bob.  325;  The  William,  5  C. 
Bob.  439;  The  Nancy,  3  G.  Bob.  123;  The  United  States.  Stu.  V.  Ad.  116; 
The  Joseph,  1  Gall.  545 ;  8  Granch,  431 ;  The  Columbia.  1  G.  Bob.  154; 
The  Neptunus,  Ibid.  110;  The  Lizette,  6  C.  Bob.  390 ;  The  Thomyris. 
Edw.  Adm.  17 ;  The  Circassian,  2  Wall.  135.  And  see  The  Nayade. 
Newb.  366;  The  Jonge  Pieter,  4  G.  Bob.  79;  Jecker  e.  Montgomery,  18 
How.  111. 

4  The  William  H.  Northrop,  Blatchf.  Prize,  235 ;  The  Maria,  Ibid. 
283;  The  Ella  Warley,  Ibid.  288;  The  BeUe,  Ibid.  294;  The  Granite  City. 
Ibih.  355. 

5  n.  S.  V.  The  Malek  Adhel,  2  How.  234 :  The  Palminra,  12  Wheat.  1 ; 
The  Springbok,  Blatchf.  Prize,  462;  The  Columbia,  1  G.  Bob.  154;  The 
Vrow  JudUh,  1  C.  Bob.  150;  The  Adonis,  5  G.  Bob.  228;  The  Mars,  6  C. 
Bob.  79;  Jecker  v.  Monm>mery,  18  How.  Ill:  The  Stephen  Hart, 
Blatchf.  Prize,  430;  The  Bermuda,  3  Wall.  556;  The  Banger,  6  C.  Rob. 
125 ;  The  Amy  Warwick,  2  Sprague,  133 :  The  SantissUna  Trinidad,  7 
Wheat.  288;  O.  S.  v.  Palmer,  3  Wheat.  635;  Dobree  v.  Napier,  3  Scott, 
201. 

6  The  Hiawatha.  Blatchf.  Prize,  20;  The  Frederick  Molke,  1 C.  Bob. 
86;  The  Vrow  Judith,  1  G.  Bob.  150;  The  Betsey,  1  G.  Bob.  78:  The 
Crenshaw,  Blatchf.  Prize,  2;  The  Nereide,  9  Granch,  450:  The  Aaonla. 
ft  G.  Bob.  228. 
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^MiWIr  9.  anritt,  2  Ben.  411;  'Om  CtanKwun,  Blfttatf .  PHw,  Oftt 

8  The  Winiam  Baoiler,  6  WalL  411;  The  James  Co<dc»  1  Edw.  JiOm, 
261;  The  Alexander,  4  C.  Bob.  83;  TbeAdonis.A  C.Rob.228;  Hie  £x- 
tUmoge,  Edw.  Adm.  89;  BaltWEzi  v.  Byder,  12  Moore  P.  G.  168. 

9  The  Springbok,  Blatehf.  Frlze,  462;  Prize  Cases,  2  Blade,  686;  The 
Amy  Warwick,  2  Spnunie.  12S;  The  Peteriioff,  Blatcbf.  Prize,  619;  The 
Bosalie  and  BettF,  2  0.  Bob.  343;  The  Aries,  2  SpragiM,  198.  But  see 
The  Nayade,  Newb.  666;  The  Adonis,  5  C.  Bob.  228. 

10  The  Sunbeam,  Blatehf.  Prize,  686 ;  The  Ware,  lUd.  880;  U.  B.  v. 
The  Joseph  H.  Toone,  Ibid.  256. 

11  The  OrpBShaw,  Blatehf .  Prise,  2. 

12  The  n.  8. 9.  OuUlea,  11  How.  62;  The  Alexander,  4  0.  Bob.  88. 

18  TheWraiL6WaU.882;  The  6aanderB,2  6aU.21fi:  Thelmlmk80. 
Bob.  167;  TheXiaette, 6  O.  Bob.  880;  The  Pairagfala  Bnomha,  12  Kuiore 
P.  a  168. 

14  The  Herse7,BlatchX.  Prize,  195;  The  OhriitlaBBbeig,  6  C.  Bob.  876; 
The  General  Hamilton,  Ibid.  61. 

16  The  Welvaart  Van  Pillaw,  2  0.  Bob.  120:  The  General  Hamilton,  6 
O.  Bob.  61;  The  Ghristlansberg,  6  O.  Bob.  881. 

16  The  Lizette,  6  0.  Bob.  887;  The  ConTerenvutti,  6  0.  Bob.  862. 

17  The  Hiawatha,  Blatehf.  PrUe.  1 ;  2  Black,  635;  ^e  Frederick 
^Qce.  1  OBob. 86;  The  Yrow  Judith,  Ibid.  151;  The  Neptonas,  1  a 

IB  TheCarcaflBlao.2WaU.186. 

§431.  Belanire  add  eondenmatioB.— A  capture 
made  in  good  faith  in  neutral  waters,  without  Intention 
to  yiolate  neutral  jurisdiction,  and  in  the  absence  of  all 
biterrention  and  claim  on  the  part  of  the  neutral  govern- 
xnent,  is  Talid.^  The  condemnation  of  prize  property 
lying  in  the  ports  of  €ai  ally  is  justifiable,  out  a  different 
role  applies  to  neutral  ports.^  No  property  vests  in  any 
goods  taken  at  sea  till  a  sanction  of  condemnation ;  *  so  in 
cases  of  illegal  intercourse,  the  property  must  be  con- 
denmed  to  the  captors.^  In  cases  not  strictly  prize,  as  for 
illegal  captures  in  violation  of  neutrality,  the  courts  will 
inquire  into  and  decide  the  title,  however  complicated;^ 
they  will  inquire  in  whom  the  property  is  vested,  and  not 
merely  at  what  is  called  a  legal  title  at  common  law.^ 
The  forfeiture  imposed  is  absolute  without  reference  to 
the  time  of  seizure.  ^  A  sale  of  captured  property  by  au- 
thority of  the  captors,  if  the  property  be  afterward  con- 
demned, is  valid.^  A  vessel  and  cargo  taken  for  the  use 
of  Government  on  appraisal,  at  the  place  of  capture, 
and  afterward  lost  at  sea,  was  condemned  as  prize.^  The 
seizure  of  enemy  property  by  the  United  States  as  prize 
of  war  on  land  juri  belli,  is  not  authorized  bv  the  law  of 
nations,  and  can  be  upheld  only  by  an  act  of  Gongress.i<> 
The  Act  of  July  17th,  1862,  excludes  property  on  land 

DaSTT  s.  &  A.— 40. 
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in  the  rebellion  from  the  category  of  prize  for  benefit  of 
captors.  ^1  A  capture  on  land  by  boat  crews  sent  from 
a  pablio  ship  are  neld  to  come  within  the  province  of  the 
prize  coarts.^3  It  is  competent  for  any  person  to  take  pos- 
session of  property  seizable  as  prize,  when  found  within 
the  jurisdiction  of  the  court.^  Any  person  may  seize  any 
property  forfeited  to  the  use  of  the  Government,  for  the 
purpose  of  enforcing  the  forfeiture,  and  it  depends  on  the 
Government  whether  it  will  act  upon  the  seizure ;  ^^  and  it  is 
not  necessary  that  they  should  be  taken  by  actual  force.  ^ 
A  seizure  of  a  vessel  for  violation  of  a  blockade  is  lawful 
if  made  by  a  national  vessel,  though  not  a  vessel  forming 
part  of  the  blockading  f orce.^^  fiv  the  English  practice, 
custom-house  officers  capture  vessels  in  port  as  prize,  and 
the  seizure  may  be  made  even  at  the  dock.  ^7  A  vessel  and 
cargo  liable  to  capture  as  enemy's  property,  or  for  sailing 
under  the  enemy's  license,  or  for  illegal  traffic,  may  be 
seized  after  her  arrival  in  a  port  of  the  United  States.  ^> 

1  The  AdelaJI  WaQ. 267:  The Etnisco,  8  G.  Bob.  SI;  The Vrow Anna 
Gatharina,  A GLBob.  14i;  The  Sir WUllam Peel, 6  WftQ. 617. 

2  The  Arabella,  2  GalL  189;  The  Victoria.  1  Edw.  Adm.  97;  The 
Henrick  A  Maria,  4  G.  Bob.  4S;  The  Ghrlstopher,  2  C.  Bob.  207;  The 
Gomet,  5  G.  Bob.  255. 

S  The  Bose  v.  Himill,  Bee.  804;  Sasportas  v.  Jennings,  1  Bay,  470; 
Lindo  V.  Bodney,  Doug.  618;  Jeoker  v.  Montgomery,  13  How.  sn;  The 
Sosaona,  6  G.  Bob.  48. 

4  The  Sally,  8  Granch,  884:  The  Nelly,  cited  In  1 G.  Bob.  219. 

5  The  TOton,  6  Mason,  471:  L'InTincible.  1  Wheat.  238;  Talbot  «. 
Janson,  3  DalL  138;  Del  Gol  v.  Arnold,  Ibid.  333;  The  Alerto,  9  Granch. 
359;  Nnestra  Senora  de  la  Garidad,  4  Wheat.  497:  The  Antelope,  10 
Wheat  66;  11  Ibid.  413;  The  Santa  Maria,  7  Wheat.  490. 

6  The  Amy  Warwick,  2  Spragne,  158 ;  The  Abo,  Splnks,  42. 

7  The  Saonders,  2  GaU.  216;  The  Ghristiansberg,  6  G.  Bob.S7t. 

8  WQUamso.Armroyd,  7  Granch,  423. 

9  The  Gaptain  Spedden,  Blatchf .  Fr.  127. 


venson,  3  Ben.  121 ;  U.  ^.  v.  The  Francis  Hatch,  IS  Am.  L.  Bm.  289,  cit- 
ing U.  S.  V.  Bushels  of  Wheat,  cited  13  Am.  L.  Reg.  294.  Ana  see  The 
Amy  Warwick,  2  Sprague,  130;  Brown  v.  U.  S.  8  Granch,  110;  U.  S.  «. 
Stevenson,  8  Ben.  Il9. 

11  Mrs.  Alexander's  Gotten,  2  WaU.  404.   See  Bot.  Stats,  see.  4618. 

12  The  Gharles  F.  Ferry,  1  Low.  476;  Lindo  «.  Bodney,  Dong.  618;  The 
Cotton  Planter,  10  WaiL  677. 

13  The  Tropic  Wind,  Blatchf.  Pr.  65;  The  Johanna  EmUie,  20  Eng.  L. 
&  K.  66*2:  The  Bebekan,  1  G.  Bob.  227:  La  Bosine,2  G.  Bob.  372;  Brown 
V.  U.  S.  8  Granch,  131;  Maiden  v.  Bartlett,  Park.  106. 

14  The  Galedonlan,  4  Wheat.  100;  The  Langdon  Cheres,  Ibid.  108. 
16  Bales  of  Cotton,  1  Low.  11;  The  Wando,  Ibid.  18. 
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16  The  Memplils,  Blatobf.  Fr.  282;  The  cniartotW;  5  0.  Boh.  372;  1 
Dod.  312:  The  Donna  Barbara,  3  Hagg.  Adm.  M6;  The  Uekmume,  6  C. 
Bob.  43;  The  Douro,  Blatchf .  Pr.  862;  3  WalL  564. 

17  The  Prince  Leopold,  Blatchf.  Pr.  90:  The  SUza  ComlBh,  Sptaiks^ 
Be  A  Ad.  36;  The  Conqueror,  3  C.  Bob.  3U8. 

18  The  Oaledonla,  4  Wheat.  100. 

§  432.  Title  to  captured  propert7.--Acqtii8itioxui» 
made  during  war  are  consideredfas  part  of  the  domain  of 
the  conqueror,!  and  the  title  vests  in  the  Government.^ 
The  seizure  vests  possession  in  the  sovereign  of  the  cap- 
tors, and  subjects  the  property  to  the  jurisdiction  of  his 
courts,*  whether  the  captured  property  belonged  to  an 
enemy  or  a  neutral. *  The  Oovemment  takes  the  property 
not  as  droits,  but  solely  jure  reipublica.^  Captures  made 
by  Government  vessels  belong  to  the  Government,  and 
no  title  vests  in  the  captors,  except  to  their  distributive 
shares  of  the  proceeds  after  condemnation.^  A  capture 
of  a  steamer  within  the  insurrectionary  district  by  the 
forces  of  the  Government  vests  the  title  to  the  property 
in  Gk>vemment,7  and  subsequently  coming  into  the  united 
States  and  taking  the  prescribed  oath  does  not  divest  the 
title.  8  The  profits  of  capture  made  by  individuals  with- 
out a  commission  inure  to  the  Government,  but  it  has 
been  the  practice  to  assign  the  captors  a  part  and  some- 
times the  whole  of  the  prize.^  Gases  may  arise  where 
the  forfeiture  will  wholly  accrue  to  the  Government.  ^<^ 
It  is  a  matter  of  indifference  whether  the  seizure  pro- 
ceeded originally  from  the  Government,  or  has  been 
adopted  by  it.^^  The  title  to  the  proceeds  or  value  of  the 
prize  must  conform  to  the  conditions  of  the  grant,  which 
are  that  it  shall  be  brought  into  port  and  condemned  as 
lawful  prize.  ^  No  subject  can  condemn  hostile  or  cap- 
tured property  when  the  sovereign  has  prohibited  it,  but 
Government  may  subsequently  ratify  it.^*  Where  the 
capture  was  collusive,  the  property  was  condemned  to 
the  Government."  The  Government  will  not  be  de- 
barred from  asserting  its  rights  to  forfeiture  by  the  mis- 
conduct of  the  captors  after  making  the  prize.^^  The  pro- 
visions of  the  prize  law  apply  to  all  captures  made  as  prize 
by  the  authority  of  the  United  States.^^ 

1  The  GIrcasslaa,  3  WiUl.  1JS9 ;  Hogsheads  of  Sugar  v.  Boyle,  9 
Granch,  191 ;  The  Banda  &  Kirwee  Booqt,  1  Law  Bep.  Ad.  &  £c.  109. 

3  The Merrimac, Blatchf. Prize, 685;  The ElsebOtS C.  Bob.  155;  The 
Ella  Warley,  Blatchf.  Prize,  207,  distinguishing  the  BngUsh  role  in  the 
Dos  Hermanos,  10  Wheat.  306;  2  Ibid.  76. 

3  The  Invincible.  3  Gall.  36;  Hudson  v.  Guestier,  4  Granch,  393;  6 
Ibid.  381;  The  Henrick  and  Maria,  4  G.  Bob.  146. 

4  The  IhTlncible,  3  Oail.  36:  Hudson  v.  Guestier,  4  Granch,  393;  • 
Ibid.  381 ;  U.  8. «.  Peters,  3  Dall.  121. 
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ft  The  Siren*  29  WtriL  SM;  Dos  Hemumos,  10  Vfbmit.  IN;  2  WlieaC. 
7»:  The  Joseph,  1  Oaa  6B;  8  Gr.  431. 

6  The  Siren.  7  WaU.  163;  The  Algbnrth.  Blatchf.  Prize.  63S;  Ibid. 
849;  TheDosHermanos,  10  wheatTaoe;  2  Wheat.  78;  Thfli  AdTenture, 
8  Cranch,  226;  Bales  of  Cotton,  1  Low.  17. 

7  White  V.  Bed  Chief ,  1  Woods,  40. 

8  White  V.  Bed  Chief ,  1  Woods,  40. 

9  The  Siren,  1  Low.  282:  Anonymous,  1  Opln.  Atbr-Gen.  463:  The 
Dos  Hermanos,  10  Wheat.  SW;  2  n>ld.  76;  The Banda  A  Klrwee  Booty, 

1  Law  Bep.  Ad.  A  £c.  109. 

10  The  Gefla,  1  Mason,  90;  The  Walslngham  Packet,  2  0.  Bob.  77; 
The  Siren,  1  Low.  280.   And  see  Bey.  Stats,  sec.  4614. 

11  The  Emulous,  1  Gall.  S66:  The  Agnlla,  1 0.  Bob.  32;  The  Twee  Ge. 
snster,  cited  2  G.  Bob.  284;  The  Bebeckah,  1  C.  Bob.  227;  The  Ger- 
trurda,  2  C.  Bob.  211;  The  Melomane.  6  C.  Bob.  43;  The  Charlotte.  6  C. 
Bob.  272;  The  Blchmond,  5  C.  Bob.  290;  The  Thorshayen,  1  £dw.  Adm. 
102. 

12  Decatur  o.  Chew,  9  Law  Bep.  N.  S.  138. 

13  Prize  Cases,  2  Black,  671 ;  Brown  v.  U.  S.  8  Craneh,  109. 

14  The  George.  2  Wheat.  283:  2  OalL 249;  The Botbaea and  Jabnatoff, 

2  Wheat.  169;  Boblnson  v.  Hook,  4  Mason,  166;  The  Experiment,  8 
Wheat.  264. 

15  The  Louisa  Agnes,  Blatchf.  Prize,  107. 

16  BIrs.  Alexander's  Cotton,  2  WaU.  404;  The  Cotton  Plant,  10  WalL 
577;  Ber.  Stats,  sec.  4613. 

§  433.  Effect  of  capture  on  prior  lien8.r— The  title 
must  prevail,  in  a  prize  court,  in  priority  to  the  subsidiury 
interest  of  lien-holaers.i  No  lien  upon  enemy  property  can 
defeat  the  rights  of  the  captors,  unless  in  very  particular 
cases,  under  eeneral  mercantile  law,  and  Independent  of 
any  contract  oetween  the  parties.  ^  All  liens  upon  cap- 
tured property,  which  are  not  in  their  nature  open  and 
apparent,  are  utterly  disregarded  by  prize  courts.^  The 
capture  discharges  from  all  latent  liens  or  incumbrances,^ 
ana  from  the  liens  of  neutral  creditors.^  Where  a  neutral 
merchant  had  the  legal  title  and  possession,  he  was  not 
to  be  deemed  a  lien-holder,  but  a  trustee  with  right  of 
retention  until  his  advance  should  be  repaid.<^  The  cap- 
ture overrides  and  supplants  all  private  liens.?  So,  it 
overrides  a  mortgage ;  ^  nor  can  the  holder  of  a  bottomry 
bond  assert  his  rights  in  a  prize  court;  ^  so,  the  claim  of 
the  owner  of  the  acquitted  part  to  a  lien  on  the  condemned 
part  was  disallowea.^<>  So,  the  Government  has  no  pri- 
ority from  the  operation  of  a  municipal  forfeiture  over 
the  rights  of  captors;  ^^  the  forfeiture  is  absorbed  in  the 
general  operation  of  the  war.  ^^  Cotton  captured  as  prize  is 
not  liable  to  be  proceeded  against  for  the  internal  revenue 
tax,  while  in  custody  of  the  marshal.  ^^  The  capture  over- 
rides even  a  bona  Jide  purchase  by  a  neutral  m  his  home 
port." 
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1  The  Amy  Warwick,  3  Spngae,  IfiS:  The  BamuOi  H.  Jolinsoii, 
Blatchf.  Prize,  35;  The  Hampton,  5  WaU.370:  The  Francis. 8  GraaclMia; 
The  Siren, 7  WaU.  162;  The  Marlanna. a  C.  Bob.  22;  The  Battle,  6  Wall. 
498.  But  see  The  BelVldere,  1  Dods.  366;  The  Vrow  Sarah,  1  Dods.  355; 
The  Gonstancla  Harlessen,  Edw.  Adm.  232. 

2  The  Frances,  8  Cranch,  418;  The  Marlanna,  6  C.  Bob.  22. 

3  The  Hannah  M.  Johnson,  Blatchf.  Prize,  3S;  The  Delta,  Blatchf . 
Prise,  136;  llie  Lynchburg,  Blatchf.  Prize,  62;  The  Francis,!  Oall.  445; 
8  Grancb,  354;  The  Yelasco.  Blatchf .  Prize.  56;  The  Josephine,  4  C. 
Bob.  25;  The  Tobaffo,  5  C.  Bob.  194;  The  Btarianna,  6  G.  Bob.  22;  The 
Sisters,  5  G.  Bob.  138;  The  Vrow  Anna  Gatharlna,  5  G.  Bob.  144;  The 
Aurora,  4  G.  Bob.  218. 

4  Harlan  V.  The  Nassau,  Blatchf .  Prize,  199, 665. 

5  The  Sally  Magee,  Blatchf.  382;  The  Ihlary  Gllnton,  Blatchf.  Prize 
566. 

6  The  Amy  Warwick,  2  Sprague,  150;  14  Law  Bep.  N.  S.  501. 

7  Harlan  v.  The  Nassau,  Blatchf.  Prize,  199:  The  Delta,  Blatchf. 
Prize,  133;  The  Napoleon,  Blatchf.  Prize,  296;  .Tennlnffs  v.  Garson,  4 
Cnmch,  2;  The  Amy  Warwick,  2  Sprague,  165;  The  Tobago,  5  G.  Bob. 
194. 

8  The  Hampton,  5  Widl.  372;  The  Delta,  Blatchf.  Prize,  133. 

9  The  Mary,  9  Granch,  126;  The  Frances,  8  Ibid.  418. 

10  The  Mary  McBae,  Blatchf.  Prize,  91. 

11  The  Bapid,  1  Gall.  314;  The  WaLslngham  Packet,  2  C.  Bob.  77;  The 
Gemellus  Bfaria,  5  G.  Bob.  32;  The  Abby,  5  G.  Bob.  251 ;  The  Becovery, 
6  G.  Bob.  341;  The  Sally,  8  Granch,  312;  The  Sarah  Starr,  Blatchf. 
Prize,  84. 

12  Prize  Gases,  2  Black,  674;  The  Sally,  8  Granch.  382. 

13  The  Victory,  2  Sprague,  226. 

14  The  Georgia,  7  Wall.  32. 

§  434.  Rights  of  captors.— All  rights  of  prize  belong 
originally  to  the  Government,  and  oeneficial  interests 
can  be  derived  only  from  the  grant  of  the  Government;  i 
and  on  failure  of  the  title  of  the  captors,  the  condemna- 
tion will  be  to  the  Government.^  The  grant  embraces  all 
property  liable  to  be  condemned  as  prize,  and  not  par- 
ticiuarly  ^served.<^  The  presumptions  against  the  grant 
are  only  to  be  rebutted  by  language  so  explicit  as  to 
leave  no  room  for  doubt.*  The  property  goes  to  the  cap- 
tors when  authorized  by  the  Government,^  and  the  cap- 
tors have  a  plenary  dominion  over  It.o  Their  right  de- 
pends exclusively  on  the  commission  '  and  instructions. « 
A  non-commissioned  cruiser  may  seize  for  the  benefit  of 
the  Government,^  though  it  must  be  considered  as  a  mere 
merchantman,  i®  Whether  the  capture  was  made  without 
public  authority  and  by  a  non-commissioned  vessel  is  a 
question  between  the  Government  and  the  captors,  with 
which  the  claimant  has  nothing  to  do.^^  The  Prize  Act  of 
26th  June,  1812,  operates  as  a  grant  of  all  property  right- 
fully captured  by  commissioned  privateers.  *2    Immedi* 
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ately  on  capture  of  property  on  the  high  seas,  the  captors 
acquire  sucn  a  right  as  no  neutral  can  justly  impugn  or 
destroy.is  They  cannot  be  dispossfessed  by  the  force  or 
tenor  of  subsequent  captors.  ^^  Their  right  attaches  to 
goods  substituted  for  the  prize  of  war,^^  but  they  have  no 
such  interest  as  entitles  them  to  require  the  Gk>vemment 
to  press  a  claim  for  damages  against  a  neutral  Govern- 
ment in  one  of  whose  ports  the  ^rize  was  illegally  recap- 
tured.w  Where  the  captors  desire  to  take  to  their  own 
use  the  property  captured,  its  value  is  to  be  ascertained 
by  sworn  appraisal,  and  deposited  in  court  or  in  the  treas- 
ury, subject  to  the  order  of  the  court,  i'  Prima  facie,  it 
will  be  assumed  that  reasonable  cause  existed  for  the 
commanding  officer  to  take  the  captured  vessel  directly 
into  the  public  service.^* 

1  The  Josepb,  1  OalL  555:  The  Elsebe,  ft  0.  Bob.  155:  The  Maria 
Francolse,  6  C.  Bob.  282;  Sterling  v.  Yaughan,  11  East,  61d;  The  Emu- 
lous, 1  OalL  665 ;  Maiden  v.  Bartlett,  Parks,  105 ;  Brown  v.  U.  S.  8 
Cranch,  131;  The  i^igUa,  Blatchf.  Prize,  566. 

2  Brown  v.  U.  8. 8  Cranch,  132:  The  Etmsco,  cited  in  3  C.  Bob.  31; 
The  waislngham  Packet,  2  C.  Bob.  77;  The  Emulous,  1  GalL  566. 

3  The  Joseph,  1  GalL  660;  The  Elsebe,  5  G.  Bob.  155;  The  Nelly,  1 C. 
Bob.  165,  note. 

4  The  Siren,  13  Wall.  392;  The  Elsebe,  ft  G.  Bob.  155. 

5  Johnson  v.  Gases  of  Merchandise,  Van  Xess,  24;  The  Jonge  Mar- 
garetha,  1 C.  Bob.  189. 

6  The  Cosmopolite.  3  G.  Bob.  269;  The  Flad  Oyen,  1  C.  Bob.  135; 
Hopner  v.  Appleby,  5  Mason,  76. 

7  The  Joseph,  1  GaJL  545;  8  Cranch,  451. 

8  Johnson  v.  Bales  and  Gas.  of  Mdse.  2  Paine,  620. 

9  Carrington  v.  Merchants'  Ins.  Co.  8  Peters.  522;  The  Amiable  Isa- 
bella, 6  Wheat,  l:  The  Dos  Hermanos,  10  Wheat.  306;  2  Wheat.  76:  The 
Melomane,  5  G.  Kob.  43;  The  Elsebe,  5  G.  Bob.  155;  The  Maria  Fran- 
coise,  6  G.  Bob.  282. 

10  Prav  V.  The  Becovery,  Bee,  393,  distinguishing  Brown  v.  Frank- 
lyn,  Carih.  474. 

11  The  Tropic  Wind,  Blatchf.  Prize,  65 ;  The  Amiable  Isabella,  6 
Wheat.  1. 

12  The  Saily,  8  Cranch,  312. 

13  McDonough  «.  Dannery,  3  DaiL  188. 

14  The  Mary,  2  Wheat.  123. 

15  Proceeds  of  Prizes  of  War,  Abb.  Adm.  496;  French  aniaoa,  2 
Dods.  162;  Ships  Taken  at  Genoa,  4  G.  Bob.  387;  The  Eole,  6  0,  Bob. 224. 

16  Stewart  V.  U.  S.  1  Ct.  GL  113. 

17  The  Ella  Warley»  Blatchf.  Prize,  205,  distinguishing  The  Euphra- 
tes, 1  GaU.  451;  8  Cranch,  384;  The  Diana,  2  GaU.  93. 

18  The  Joseph  H.  Toone,  Blatchf.  Prize,  231 ;  Jecker  v.  Montgomery, 
13  How.  498;  »  How.  111. 
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§  435.  Duties  of  captors.— It  is  the  duty  of  captors 
to  send  the  prize  in  for  adjudication;  ^  but  they  will  be 
excused  if  they  could  not  have  done  it  without  weak- 
ening the  command  so  as  to  endanger  the  public  service; ^ 
so  when  acting  under  the  orders  of  the  commander  in 
chief  not  to  weaken  his  force  by  detaching  an  officer  and 
crew  for  the  prize.  ^  Where  property  has  been  captured 
on  a  remote  station,  or  under  circumstances  calling  for  a 
removal,  sale,  or  otherwise,  on  the  ground  of  great  incon- 
venience, the  act  has  been  held  valid>  It  is  the  duty  of 
the  captors  to  bring  in  the  crew,  or  at  least  the  master  and 
principal  officers  of  the  prize  for  examination  as  wit- 
nesses.fi  The  rule  of  the  prize  law  is  that  the  master  and 
some  of  the  crew  of  a  prize  vessel,  must  be  brought  in  to 
be  examined  as  witnesses  to  the  facts  attending  the  seiz- 
ure, ^  and  a  failure  to  do  so  is  fatal  to  the  enforcement  of 
the  arrest,  7  and  unless  satisfactorily  explained,  sentence 
will  be  withheld.  8  It  is  the  duty  of  the  captors  to  bring 
the  ship's  papers  into  the  registry,  and  to  have  examina- 
tion of  the  principal  officers  and  seamen  of  the  captured 
ship,  taken  on  the  standing  interrogatories. ^  All  papers 
found  on  the  prize  are  to  be  delivered  to  the  court  and 
deposited  in  the  registry,  i"  The  custody  of  the  papers  of 
the  captured  vessefbelongs  exclusively  to  the  prize  court,  i  ^ 
They  must,  immediately  on  arrival  in  port,  deliver  upon 
oath  all  the  papers.^  The  omission  to  bring  in  the  ship's 
papers  must  be  satisfactorily  accounted  for.^^  In  the  first 
instance,  only  the  ship's  papers  and  preparatory  examina- 
tion can  be  adduced  ;^^  the  officers  and  crew  who  are  sent 
in  as  witnesses  are  not  entitled  to  wages,  witness  fees,  or 
compensation  for  their  necessary  detention  from  out  of 
the  prize  property.  ^^ 

1  Jecker  9.  Monteomery,  18  How.  Ill;  Fay  v,  Montgomery,  1  Curt. 
2BB;  Tbe  Acteon,  2  Dods.  48. 

2  Fay  V.Montgomery,!  Curt.  266;  The  Eleanor,  2  Wheat.  345. 

3  Jecker  v,  Montgomery,  13  How.  496:  Hudson  v.  Questier,  4  Granch, 
298;  Williams  v.  Armroyd,  7  Ibid.  423:  The  Arabella  A  Madeira,  2  Qall. 
368;  Slocumv.  Mayberry,  2  Wheat.  II:  The  Sophie,  6  C.  Bob.  138:  The 
Falcon,  Ibid.  194;  The  Nelson,  Ibid.  229;  La  Dame  CecUe,  Ibid.  257. 

4  The  Arabella,  2  Gall.  372;  The  Peacock,  4  G.  Bob.  185;  The  Eole,  6 
0.  Bob.  220;  The  Falcon,  6  C.  Bob.  194;  The  Dame  CecUe,  6  C.  Bob.  257. 

5  The  Arabella,  2  Gall.  368;  The  Flying  Fish.  Ibid.  374;  The  Jane 
Campbell.  Blatchi.  101;  The  Speculation,  2  W.  Bob.  293;  The  Both- 
nea,2  GalL  88;  The  Eleanor,  2  wheat.  346.  But  the  rule  will  be  dis- 
pensed witii  where  there  were  no  physical  means  of  complying  with  it 
—The  Actor,  Blatchf .  Pr.  200. 

6  The  Actor,  Blatchf .  Pr.  200:  The  Dame  Catherine  de  Workeem,  1 
Hay.  A  M.  244;  The  Elisabeth,  Blatchf.  Pr.  292. 
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7  The  Actor.  Blatchf.Pr.  200;  The  Henrlck  &  Maria,  4  G.  Boh.  i3; 
The  Dame  Catherine  de  Workeem,  1  Hay.  A  M.  244.  And  see  The  Jane 
Campbell,  Blatchf.  Ft.  104;  Arnold  v.  Bel  Col,  Bee,  5;  3DaU.33S. 

8  The  Bothnea,  2  GalL  88;  The  Anna,  5  C.  Bob.  332. 

9  The  Dos  Hermanos,2  Wheat.  76;  The  Sally  Magee,  3  WaU.  451; 
The  Sir  William  Feel,  5  Wall.  517.    See  Bev.  Stats.  Sec.  4615. 

10  The  London  Packet,  1  Mason.  14 :  U.  S.  v.  The  Tulip,  Fish.  Pr.  17. 
dlstln^ishing  The  Atalanta,  6  C  Bob.  440.  The  testimony  Is  to  be  oh* 
tained:  direct  from  documents  and  witnesses  found  on  board  the  ves- 
sel at  the  time  of  seizure,  unless  satisfactorily  explainod— The  Zavala, 
Blatchf.  Pr.  174;  The  Aima,  5  G.  Bob.  332. 

11  The  Diana,  2  GalL  93. 

12  The  Diana,  2  GalL  98. 

13  The  Arabella,  2  (Jail.  370;  The  Anna,  6  G.  Bob.  332;  The  Flyliig 
Fish,  2  Gall.  376;  The  Speculation,  2  C.  Bob.  293. 

14  The  Joseph  H.  Toone,  Blatchf.  Pr.  330;  The  Ylgilantla,  1 G.  Bob.  L 

15  The  Lilla,  2  Spraffue,  177;  15  Ixw  Bep.  TX.  S.  51;  The  Brittaiiia,2 
Sprague,  225.  Nor  is  the  master  entitled  to  be  ropaid  disbursement 
made  by  him  for  the  use  of  the  vessel— The  Velasco,  Blatchf.  Pr.  54; 
The  Marlanna,  6  C.  Bob.  24. 

§  436.  Obligations  and  responsibilitieB  of  cap- 
tors.— Captors  are  bound  to  good  faith  and  ordinary  dili- 
gence, and  are  liable  for  ordinary  negligence  ^  only;  '^  tbey 
are  liable  for  fraud  or  negligence ;  ^  but  not  for  an  accident 
or  casualty .<  The  goods  are  to  be  kept  with  the  saD«e 
caution  with  which  a  prudent  person  would  keep  his  own 
propert^r.^  Any  irregularities  against  the  property  seized 
will  subject  the  captors  to  a  disallowance  of  tneir  right  to 
the  prize,  and  the  positive  infliction  of  punishment  by 
penalties  and  costs. «  They  will  be  personally  liable  for 
goods  embezzled,  unless  properly  out  of  their  possession 
at  the  time  of  the  spoliation.^  The  right  of  brmging  in  a 
vessel  for  further  examination  and  adjudication  does  not 
authorize  or  excuse  any  spoliation  or  damage;  the  captors 
are  liable  for  all  consequent  injury  orlo8S.*7rhe  burden  is 
on  the  captor  to  show  an  overruling  necessity  for  spolia- 
tion.3  The  commander  of  a  cruiser  is  responsible  in  dam- 
ages for  the  acts  of  all  under  his  command,  whether  he  him- 
self is  present  or  not;  and  this  responsibility  is  not  shifted 
on  his  superior  officer  unless  he  be  actually  present  and  co- 
operating, or  has  issued  orders  for  doing  the  act  in  ques- 
tion. 10  On  captures  by  public  ships  the  actual  wrong-doers 
are  liable,  except  acts  done  in  obedience  to  the  orders 
of  superiors.il  A  public  officer,  invested  with  certain 
discretionary  powers,  is  not  answerable  for  injury  when 
acting  within  the  scope  of  his  authority,  and  not  influ- 
enced by  malice,  corruption,  and  cruelty.!*  Imputations 
of  mal-conduct,  made  against  the  officers  and  crew  of  a 
public  vessel,  may  be  referred  to  the  prize  commissioners 
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to  ascertain  if  they  were  well  founded,  and  report  amount 
of  injury  received  theref rom.i* 

1  The  George,  1  Mason,  34;  The  Carolina,  4  G.  Bob.  296;  The  Catlui- 
rtne  and  Anna,  4  C.  Bob.  39;  The  Maria  and  Yrow  Johanna,  4  0.  Bob. 
848.   And  see  the  William,  6  C.  Bob.  316. 

2  Burke  V.  Trevitt,  1  Mason,  102;  The  Sal]7,8Granch,382;  Little  «. 
Burreme,  2  Cranch,  170;  Murray  v.  The  Charming  Betsey,  2  Granch,  64; 
Imlay  v.  Sands,  1  Gaines,  566;  The  Maria  and  Yrow  Johanna,  4  G.  Bob. 
348:  Maley  V.  ShattuclE,  3  Granch,  453:  Gelston  v.  Hoyt,  3  Wheat.  246. 
But  see  the  Apollon,9  Wheat.  362;  The  Marl  anna  Flora,  11  Wheat.  1; 
The  Pahaiyra,l2  Wheat.  1. 

8  Burke  «.  Trevitt,  1  Mason,  101;  The  Hoop,  IG.  Bob.  165;  The  Bends- 
berg,  6  G.  Bob.  142.   See  Bev.  Stats,  sec.  5441. 

4  Burke  v.  Trevitt,  1  Mason,  102;  The  Catharine  and  Anna,  4  G. 
Bob.  39. 

5  Burke  v.  Trevitt,  1  Mason,  102;  The  Blarla  and  Yrow  Johanna,  4 
G.  Bob.  348. 

6  The  Jane  Campbell,  Blatchf.  Prize,  101 ;  The  George,  1  Mason,  84; 
The  Betsey,  1 G.  Bob.  78;  Fay  v.  Montgomery,  1  Curt.  26(S. 

7  The  Jane  Campbell,  Blatchf.  Prlze^04;  The  Concordia,  2  G.  Bob. 
102 ;  The  Maria  and  Yrow  Johanna,  4  G.  Bob.  348;  L'Eole,  6  G.  Bob.  220; 
The  Washington,  Ibid.  275. 

8  Del  Col  0.  Arnold,  3  Dall.  333. 

9  The  Jane  Campbell,  Blatchf.  Pr.  104;  Arnold  «.  Del  Col,  Bee,  5;  8 
Dall.  333. 

10  The  Mentor.  I G.  Bob.  179;  The  Dillgencla,  1  Dods.  404;  The  Ele- 
anor, 2  Wheat.  346;  The  ActSBon,  2  Dods.  48. 

11  The  Louisa  Agnes,  Blatchf.  Prize,  107;  The  Mentor,  1  C.  Bob.  179; 
The  DUigencla,  1  Dods.  404;  The  Eleanor,  2  Wheat.  345. 

12  Wilkes  V.  Dlnsman,  7  How.  129;  Legllse  o.  Champante,  2  Strange, 
820. 

13  The  Louisa  Agnes,  Blatchf.  Prize,  114;  The  Jane  Campbell,  Ibid. 
101. 

§  437.  Bending  to  port  of  adjudication.— An  offi- 
cer seizing  a  yesselas  prize  is  bound  to  commit  her  to  the 
care  of  a  competent  prize-master  and  crew;  ^  but  this  rule 
does  not  extend  to  a  mere  detention  for  examination.  ^  If 
the  commander  is  guilty  of  unnecessary  delay  in  sending 
vessel  and  cargo  in  for  adjudication,  in  the  event  of  re- 
storation, he  wnl  be  liable  for  damages.^  He  should  Invite 
the  master  and  crew  to  assist  in  navigating  her  to  the 
port  of  adjttdication,^  but  he  is  not  justified  in  coercing 
them;  6  yet  if  they  volunteer  to  do  so,  it  is  a  waiver  of  a 
prize  crew.<^  He  should  place  under  the  command  of  the 
prize  officer  a  prizacrew,  sufficient  for  the  safe  conduct  of 
the  vessel;  ^  and,  if  possible,  the  vessel  should  be  sent  in 
in  the  same  condition  as  when  she  was  taken.  ^  If  the 
commander  cannot  spare  a  prize  crew  to  navigate  the 
vessel  to  a  port  of  adjudication,  he  should  release  her;^ 
but  if  there  is  clear  proof  that  she  belongs  to  the  enem^, 
the  commander  may  remove  her  crew  and  papers,  and  if 
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possible  her  cargo,  and  then  destroy  the  vesseL^^^  If  the 
snrveyine  officers  report  cargo  in  a  condition  not  to  be 
sent,  it  should  be  sold.^^  The  port  of  adjudication  should 
be  capable  of  giving  safe  harborage  to  the  vessel,^  and  be 
as  near  as  possible  to  the  place  oxcapture.^ 

1  The  Eleanor,  2  Wbeat  840. 

2  The  Eleanor,  2  Wheat.  34S. 

9  The  GeraBimo,  11  Moore  P.  C.  107;  The  8ii8anaA,6  0.  Bob.  81;  The 
Peacock,  4  O.  Bob.  190 j  DonaLdson  v,  Thompson,  1  Gamp.  428 ;  The 
Pnrisslma  Concepclon,  6  C.  Bob.  45;  The  Hendrik  and  Maru,  4  C.  Bob. 
43 :  The  Polka,  fiplnks  Pr.  57;  The  Ck>met,  6  G.  Bob.  285 ;  The  Kieiw 
lighett,  3  G.  Bob.  96;  The  Falcon,  6  G.  Bob.  197;  The  Staadt  Embden.  1 
G.  Bob.  27:  The  Flad  Oyen,  1 G.  Bob.  135;  The  Ghristonher,  2  G.  Bob. 
209;  The  Betsy,  Ibid.  210,  note;  The  Anna,  6  G.  Bob.  Sffi;  The  Hauler, 
I  Dods.  482. 

4   The  Besolntion,  6  G.  Bob.  21. 

6  The  Pennsylrania,  1  Act.  83. 

6  The  Alexander,  1  Gall.  589;  The  Besolntion,  6  C.  Bob.  13 ;  WUcocks 
V.  Union  Ins.  Co.  2  Btnn.  674. 

7  The  Besolntion,  6  G.  Bob.  21. 

8  The  Speculation,  2  G.  Bob.  298;  The  Anna,  6  G.  Bob.  878;  The  Fly> 
Ing  Fish,  2GaU.  374. 

9  The  Act»on,  2  Dods.  48;  The  John,  Ibid.  886;  The  Felicity,  Ibid. 
886. 

10  The  John,  2  l>odB.  836. 

11  ThePrince8sa,2G.Bob.51.  Compensation  allowed  to  auctioneen 
»The  Amy  Warwick,  2  Spragae,  160;  The  Tabal  Gain,  Blatchf.  Pr.  347. 
And  see  Bev.  Stats,  sec.  ^50. 

12  The  Principe,  Edw.  Ad.  70;  The  Washington,  6  G.  Bob.  276. 

13  The  Anna,  5  G.  Bob.  885;  The  Gatharlna  Elizabeth,  1  Act.  800;  The 
Maryland,  cited  1  Act.  310;  The  Peacock,  4  G.  Bob.  190;  The  Hunter,  1 
Dod.  482;  The  Wilhelmsbeig,  5  G.'Bob.  143. 

§  438.  Duties  of  prize  officer.— The  prize  officer  is 
bound  to  the  strictest  care  in  navigating  the  vessel,  for  if 
loss  accrues,  in  the  event  of  restoration,  the  commander 
will  be  personally  responsible  in  damages.  i  The  omis- 
sion to  employ  a  pilot,  in  places  where  such  employment 
is  usual,  is  a  want  of  care.'^  If  he  navigates  the  vessel 
directly  to  the  place  of  adjudication,  he  is  not  responsible 
for  mere  accidents,  or  after-capture  by  the  enemy;  ^  but 
if  navigated  out  of  her  course,  and  any  accident  accrues, 
he  is  liable  for  damages.^  He  should  not  subject  the 
master  and  crew  of  the  prize  to  any  further  restraint 
than  may  be  necessary,^  and  clear  necessity  alone  wiU 
justify  him  in  putting  tnem  in  irons.^ 

1  The  WiUlam,  6  G.  Bob.  316.  And  see,  as  to  duties  of  prlae4na8ter. 
Bey.  Stats,  sec.  4617. 

2  Der  Mohr,  3  G.  Bob.  129;  4  C.  Bob.  315;  The  WUUam,  6  G.  Bob.  816; 
The  Nemesis,  £dw.  Adm.  50;  The  Speculation,  2  C.  Bob.  298. 

8   The  Carolina,  4  C.  Bob.  256;  The  John.  2  Dods.  836. 
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4  The  Siwanimh,  6  C.  Bob.  48. 

5  The  DlflMtch,  Z  G.  Bob,  879 ;  The  Llyely,  1  GalL  SU ;  Die  Fixe 
Damer,  5  C.  Bob.  S67. 

6  Ilie8t.JiianBaptiBtaaiidPnrinlmaOoncepoloii,6G.Bob.iB. 

§  439.  Joint  capttire.~Tfae  right  to  share  in  the  pro* 
ceeds  of  the  prize  is  confined  to  two  classes  of  vessels— 
those  making  the  capture,  and  those  withhi  signal  dis- 
tance of  the  vessel  making  the  capture.  ^  A  vessel  claim- 
ing to  share  in  the  proceeds  must  snow  that  she  was  within 
signal  distance  in  circumstances  which  might  have  justi- 
fi^  the  capturing  vessel  in  demanding  and  ezpectine  her 
assistance,^  and  so  situated  that  she  could  have  rendered 
assistanco,^  and  ready  and  willing  to  assist.^  The  vessels 
must  be  in  view  of  each  other,  so  as  to  be  able  to  receive 
and  respond  to  signals  correctly.^  Go-operation  in  a  com- 
mon enterprise  gives  a  claim,  notwithstanding  the  vessel 
is  not  within  signal  distance.®  In  such  case  it  is  only 
necessary  to  show  that  the  claiming  vessel  was  one  of  the 
associates,  and  that  the  capture  was  made  by  them  and 
within  the  purposes  of  the  association,  and  actual  position 
is  unimportant,?  as  privity  of  purpose  creates  community 
of  interest;  ^  but  public  snips  occupied  in  a  common  pur- 
pose, as  in  enforcing  a  blockade,  do  not  share  as  joint  cap- 
tors when  they  are  not  present  at  the  capture.^  Joining 
in  a  chase  or  being  in  sight  of  a  capture  raises  no  presump- 
tion of  participation.io  So  where  the  vessel  was  not  m 
sight  it  was  not  a  constructive  capture.^^  She  should  be 
In  sight  not  only  of  the  capturing  vessel,  but  also  of  the 
•enemy .^  The  doctrine  by  which  vessels  in  sight  are  per- 
mitted to  share,  is  founded  on  the  presumption  that  their 
presence  contributed  to  the  result ;  but  this  doctrine  is 
modified  and  guarded  by  stringent  rules  respecting  the 
kind  and  degree  of  evidence  required.  ^  The  claiming 
vessel  must  show  that  the  surrender  was  in  fact  partly 
owing  to  her  presence  and  co- operation.  ^^  In  case  of 
ioint  capture,  where  there  was  an  actual  engagement,  ^^ 
it  must  be  shown  that  the  vessel  was  present  at  some  pe- 
riod of  the  operations— at  the  commencement,  intermedi- 
ate stage,  or  at  the  surrender.^^  Where  no  actual  assist- 
ance is  alleged,  the  presumption  of  law  leans  in  favor  of 
the  actual  captor, ^7  of  takers,  or  those  who  actually  take 
possession.  18  jt  is  proper  to  consider  as  the  capturing 
force  not  only  the  nag- ship,  which  in  fact  inflicted  the 
damage  received  by  tne  captured  vessel,  but  also  any 
other  vessels  which,  by  diverting  the  fire  of  the  enemy, 
etc.,  contributed  to  the  captureT^  The  act  of  Congress 
provides  that  in  case  of  joint  capture  the  capturing  ships 
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R>ld.  288;  ziftOSoAre, Bdw. AOm. 288. 
U  The  Cherokee,  2  Spracqe,  248;  L'BtoSlfi,  2  Pods.  118. 

16  The  Cherokee,  3  Bpraerae,  246 :  The  Emprefle,  1  DodB.  388;  L'BtoUe* 
2  DoOb.  106;  The  Naplee  Qnuit,  2  X>od8. 279;  The  AJrtes,  2  flpncue,  268. 

17  The  Ella  t»A  Anna,  2  Spngae,  238;  The  Bobert,  3  G.  Rol».  194. 

18  The  Cherokee,  2  Spragoe,  247;  The  'V^heid,.2  C.  Bob.  16. 

19  The  Iron-Glad  AfUmta,  3  WalL  425 ;  3  Amer.  Law  Beg.  K.  S.  678. 
See  BoT.  Stata.  sec.  4631. 

20  The  Despatch,  2  QalL  1 ;  Dockworth  v.  Tucker,  2  Taont.  6.  And 
see  Ber.  Stats,  sec.  4632. 

21  The  Despatch,  2  Gall.  1 ;  Boberts  v.  Hartley*  Doug.  3U. 

22  TheMerriniac,B]atchf.PriEe,tt4. 

23  The  Boston,  1  Sum.  344 ;  La  Belle  Coquette,  1  Dods.  18;  The  John, 
1  Pods.  363;  The  Qalen,  2  Dods.  19;  The  Arthur,  2  Dods.  423. 

§  440.  ConjnnotiTe  oapttire.^CQnjaiiGtiTe  oaptuie 
of  enemy  property  on  land,  by  both  anny  and  navy,  is 
brought  within  the  prize  juriisdietion  only  by  statute.  ^ 
The  i3ght  of  vessels  of  the  navy  to  prize-money  exists 
only  when  sanctioned  by  Goneress,  and  no  such  aet  gives 
prize  to  the  navy  in  case  of  lomt  capture  by  the  army  and 
navy.s  The  captore  by  a  iomt  ezi>edition  of  the  land  and 
sea  forces  is  not  distributable  in  admiralty.^  That  is  a  con- 
iiznct  ezpediticxn  which  is  directed  by  competent  author- 
ity,  eombining  together  the  action  of  two  dinerent  specific 
forces  for  the  attainment  of  some  specific  purpose.^  w  hen 
there  is  no  concert  of  aeticm  between  the  axm^r  and  navy 
it  is  not  a  joint  capture.^  To  eatablish  a  claim  of  joint 
capture  on  the  part  of  an  army  there  must  be  a  centribu-i 
tion  of  actual  assifitance— the  mere  presence  or  being  in 
sight  is  not  sufficients^  In  eases  of  cosmbined  land  and 
naval  captures  it  must  appear  that  the  naval  forces  con- 
tributed directly  to  the  capUxre.?  It  is  only  in  favor  of 
crews  of  naval  vessels  or  privateersmen  that  the  right  of 
prize  exists,  it  does  not  apply  to  captures  by  land  forces.* 

1  U.  8.  V.  Bales  of  Cotton,  Woolw.  296;  The  Buenos  Ayres,  1  Dods. 
9;  Pieces  of  Mdse.  2  SprMue,  233;  Stoeom  v.  Wheeter,  1  Ceim.  429; 
The  Aimy  of  the  Deccao*  1  Bnapp,  152;  The  Oester  Bcws,  1  C.  Bob. 
273. 

2  The  Siren,  13  WaU.  389. 

3  The  Siren,  13  WalL  396;  The  Maria  Francolse,  6  C.  Bob.  282:  The 
Hoogskarpel,  1  Dods.  446;  Genoa  and  its  Dependencies,  2  Dods.  MS. 

4  The  Siren,  13  WUl.  395;  Booty  in  The  Peninsula,  1  Hagg.  Adm.  38, 
6  The  Gondar,  Blatchf .  Pr.  267 ;  The  Dordrecht,  2  C.  Bob.  69. 

6  The  Dordrecht,  2  C.  Bob.  69. 

7  U.  S.  V.  Bales  of  Cotton,  10  Law  Bep.  N.  S.  4S1. 

8  U.  S.  9.  The  ActiTe,  2  Car.  Law  Bep.  192;  5  Am.  L.  J.  843;  3 
€.  e.  264. 

DBSTY  S.  &  A.- 
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§  441.  X>lstribation  of  pxixe-moneyif—The  doctrine 
of  reasonable  or  equitable  reward  has  no  place  in  an 
inquiry  as  to  the  distribution  of  prize-money  to  national 
vessels  under  the  statutes  on  that  subject.^  The  ship,  cap- 
tain, officers,  and  crew  are  joint  tenants  of  the  right  to 
the  capture,  and  whatever  is  acquired  in  consequence 
of  this  joint  right  is  common  stock.^  The  ship  is  hgura- 
tively  considered  as  an  agent,  and  represents  the  owners.* 
Where  several  vessels  are  to  share  in  the  prize-money, 
under  the  act  of  Congress,  the  commander  of  each  ship  is 
entitled  to  one-tenth  awarded  to  his  ship,  if  she  was  a 
vessel  under  the  command  of  the  commanding  officer  of 
the  squadron,  fleet,  or  division;  and  to  three-twentieths,  if 
his  ship  was  acting  independently  of  such  officer.'*  The 
flagofOfcerin  command,  whether  by  direct  appointment 
or  by  devolution  in  the  course  of  the  service,  is  entitled 
to  receive  the  flag  eighth ;  ^  but  he  is  not  entitled  to  a  share 
when  separated  mm  his  command,^  nor  after  transferring 
command  to  his  successor,^  nor  while  the  captain  of  the  flag 
ship  was  detached  on  account  of  illness.*  The^commander 
of  a  squadron  is  entitled  to  one-twentieth  of  all  prizes 
made  by  a  ship  of  war  attached  to  his  command,  although 
the  other  part  of  the  squadron  may  never  have  sailed  on 
the  cruise;^  to  deprive  him  of  ms  flag  twentieth,  it  is 
indispensable  that  some  local  station  i&ould  have  been 
assigned  him.^^  The  captain  of  the  capturing  ship  is  en- 
titled to  three-eighths  of  the  prize,  and  in  iomt  captures 
they  are  to  be  equally  distributed  among  all  the  officers  of 
that  rank.^1  A  captain  of  a  privateer  is,  as  to  his  crew,  a 
trustee  for  their  exclusive  benefit,  and  cannot  award  any 
part  to  himself.^  An  officer  of  a  fleet  absent  without 
leave,  is  not  entitled  to  share  in  prizes  made  during  his 
absence;  ^  so,  where  the  cruise  was  broken  up  by  deser- 
tion, and  a  new  cruise  undertaken,  no  persons  not  enga^red 
in  the  second  cruise  are  entitled  to  share  in  the  prizes 
made  in  that  cruise.  ^^  Where  the  i>eriod  of  a  cruise  ex- 
pired in  a  foreign  port,  and  new  articles  were  si^ed  for 
the  return  voyage,  the  crew  were  entitled  to  share  in  prizes 
made  after  the  departure  for  the  home  port.^  Seamen  on 
shore  by  captain's  order  are  entitled  to  a  share  of  prize- 
money,  though  on  shore  when  prize  was  taken.  ^^  The 
'  claim  of  a  mariner  for  a  share  of  the  prize  was  rejected 
where  a  disability  occurred  after  signing  the  articles,  but 
before  the  cruise  began,  and  he  was  discharged  at  the 
home  port  with  his  own  consent.  ^^  To  entitle  the  officers 
and  crew  of  a  vessel  to  the  whole  of  the  property  secured 
as  lawful  prize,  it  must  appear  that  the  vessel  captured  is 
of  equal  or  superior  force  with  the  vessel  wn^iring  the  cap- 
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tore.  18  Where  a  prize  was  captured  by-  a  tJnited  States 
transport  ship,  and  the  prize  vessel  was  of  inferior  force. , 
the  case  was  referred  to  a  commissioner  to  report  the  rel- 
ative compensation  properly  allowable  to  parties  en- 
gaged. ^^  Where  the  prize  is  sold,  and  the  money  lies  in 
the  hands  of  the  marshal,  the  persons  entitled  have  a 
remedv  at  law  for  money  had  and  received,  or  by  supple- 
mental libel  against  the  marshal.^  Parties  entitled  to  a 
distributive  share  of  proceeds,  may  file  their  libel  and  at- 
tach the  proceeds  when  no  formal  adjudication  has  been 
had,  or  may  compel  the  captors  to  proceed  to  condem- 
nation of  the  proceeds.^i  A  moiety  of  prize  goods 
brousht  in  by  ships  of  war  belongs  to  the  Navy  Pension 
Fund.^  The  distribution  of  prize-money  is  not  altered 
by  the  Prize  Act  of  June  30th,  1864,  in  cases  pending  at 
the  date  of  the  act.^  The  law  is  a  conditional  grant  by 
Congress,  and  as  soon  as  the  conations  are  f  ulmled  the 
giant  becomes  absolute,^^  and  the  proceeds  can  be  dis- 
tributed only  according  to  direct  and  positive  authority 
of  law.^  The  officers  and  crew  of  a  United  States  man- 
of-war  are  not  entitled  to  share  in  the  prize  fitted  out  in  a 
loyal  State  and  condemned  on  the  instance  side  of  the 
court.  2« 

1  The  Anglia,  Blatchf.  Pr.  566;  Tbe  Atlanta,  3  WalL  425:  Jones  «. 
Sbore,  6  Wheat  462:  Van  Ness  v.  Bael,  4  Wheat.  74;  Bev.  Stats,  sec. 
4681. 

2  Keane  v.  The  Glonoester,  2  Dall.  36;  Bee,  399;  Bey.  Stats,  sees. 
4681-4638. 

3  Keane  v.  The  Gloucester,  2  DaU.  36;  Bee,  399. 

4  Distribution  of  Prize  Money,  11  Opin.  Att-Oen.  148. 

5  Decatur  v.  Chew,  1  Gall.  511 ;  Keith  v.  Pringle,  4  East,  362. 

6  Decatur  V.  Chew,  1  Gall.  510:  Holmes  v.  Rainier,  8  East,  602;  Tay« 
lor  V.  Pawlat,  1 H.  Black.  265;  Plgott  v.  White,  Ibid.  265,  note:  John* 
stone  v.Margretson,  Ibid.  261:  Nelson  v.  Tucker,  3  Bos.  ft  P.  257:  The 
Ann,  3  C.  Bob.  54;  The  Orion,  4  C.  Bob.  362;  Harvey  v.  Clarke,  S  East, 
220. 

7  Claim  of  Wilkes,  11  Opin.  Att-Gen.  9. 

8  Claim  of  Wilkes,  11  Opin.  Att-Gen.  9. 

9  Decatnrv.  Chew,  1  Gall.  506.   See  Bey.  Stats,  sees.  4633-4637. 

10  Decaturv.  Chew,  1  Gall.  506. 

11  The  Despatch,  2  GaU.  3;  Boberts  v.  Hartley,  1  Doug.  811. 

12  The  St.  Lawrence,  2  Gall.  19. 

13  Distribution  of  Bansom  Money,  11  Opin.  Att-Gen.  326. 

14  Blanchard  V.  Haven,  1  Mason,  346. 

15  The  Brutus.  2  Gall.  550:  Keane  v.  The  Gloucester,  2  Q9XL  36.  On 
voyage  commenced  before  nostilities— The  General  Parkhlll,  19  Leg. 
Int.  13;  The  St.  Lawrence,  2  Gall.  19. 

16  Seamen  v.  The  Fair  American,  Bee,  185;  Mahoon  v.  The  Glouces> , 
ter,  2  Pet.  Adm.  403. 
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17  Nellflon  v.  The  Laura,  2  Sawy.  244;  Ex  iMurte  Geddlngs,  2  GaU.  6S. 

18  Chnbb  0.  U.  8. 12  Law.  Bep.  N.  8. S5:  The  Sally. 8  Cnnch.  382;  The 
Setana,  1  Low.  80:  The  Dos  Hennanos,  10  Wheat.  800;  The  nunptQn« 
5WaU.876.   See  Ber.  Stats,  see.  4680. 

19  The  Emma,  Blatohf.  Pr.  007. 

20  Keane  v.  The  Gloucester,  2  DaU.  86;  Bee,  890. 

21  Proceeds  of  Prize  of  War,  Abb.  Adm.  407;  Ships  taken  at  Genoa, 
4  C.Bob.  387. 

22  The  Liverpool  Hero,  2  QalL  184.   See  Bot.  Stats.  See.  8680. 

23  Distribution  of  Prize  Honey,  11  Opln.  Att-Gen.  102. 

24  Distribution  of  Prize  Honey,  11  Opin.  Att*Gen.  102. 

25  The  Herrimac,  Blatclif.  Pr.  664. 

26  The  Chapman,  4  Sawy.  501. 

§  442.  A  prize  agent  is  responsible  only  for  the  pro- 
ceeds which  have  come  into  his  own  hands,  and  not  for 
those  received  by  his  co-agents.  ^  If  he  pays  over  the  pro- 
ceeds pending  an  appeal,  or  an  api>eal  unproi)er]y  refused, 
he  is  liable  thereior.^  The  act  abolishing  the  office  of 
prize  agent  relieved  such  agents  of  all  responsibility  to 
comply  with  their  orders  diverting  distribution  made  sub- 
sequent to  the  passage  of  the  law;^  it  was  their  duty  to 
deposit  prize-moneys  in  the  treasury  in  conformity  with 
the  act.^    A  prize  agent  may  insure  for  benefit  of  captors.^ 

1  PenliaUow  V.  Doane,  3  Dall.  87. 

2  Penhallow  v.  Doane,  8  Dall.  87. 

8  Liability  of  Prize  Agents,  5  Opin.  Att.  Gen.  142.    And  see  Bev. 
Stats,  sec.  2039. 

4  Prize  Agents,  5  Opln.  Att.  Gen.  266. 

5  Seamano  v.  Lorlng,  1  Hason,  137;  Sterling  v.  Yaoghan,  11  East,  619. 

§  443.  Salvage  in  lieu  of  prize-money.— A  prize 
court  is  authorized  to  reward  with  salvage  instead  of 
prize,  persons  not  in  the  navy  who  have  rendered  valua- 
ble assistance  in  makins  a  capture.^  So,  salvage  may 
be  granted  on  recapture  from  the  enemy  .^  The  property 
must  have  been  in  possession,  either  actual  or  construc- 
tive, of  the  enemy. 8  The  allowance  is  in  the  discretion  of 
the  court  ;^  but  it  is  not  allowed  merely  for  stopping  a 
vessel  going  into  an  enemy's  port;  ^  but  a  rescue  by  supe- 
rior force  is  within  the  rule.^^  Kecaptures  are  cases  of 
prize,  as  they  are  goods  taken  on  the  high  seas,  Jure  belli, 
out  of  the  hands  of  the  enemy,  a  circumstance  affording 
prima  facie  evidence  that  it  is  his  property. ?  If  a  com- 
mander recapture  from  an  enemy  a  neutral  vessel,  not 
liable  to  condemnation  as  prize,  he  is  not  entitled  to  sal- 
vage, and  should  set  her  free  to  prosecute  her  voyage.^ 
Where  an  American  vessel  was  recaptured  by  an  Ameri- 
oan  privateer,  the  original  owner  was  not  entitled  to  resti- 
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tution  on  payment  of  salvage.^  Salvage  is  demandabla 
upon  the  recapture  of  property  seized  by  pirates;  ^^  but  it 
is  not  due  for  the  rescue  of  neutral  vessel  from  a  belliger- 
ent who  has  taken  possession  for  a  supposed  violation  of 
a  treatv  or  law  of  nations ;  ^^  and  no  right  accrues  from  an 
act  which  was  unlawful.  ^-^  The  rule  of  reciprocity  must 
be  applied  to  the  recapture  of  the  property  of  friends. ^^ 

1  The  Beer,  I  Low.  S6:  The  Hope,  Hay  A  lL216i  Tbe  Helen,  3  G. 
Bob.  224;  The  Progress,  Kdw.  ACxa.  210. 

Clayton  V.  Tbe 
!28:  Brevoor  v. 

XUO  X<UA   AUXCXAVCU,   Jl   JL  VV.    AtUU.     kW,    MMWVO,M.U^,    AUUUfi,     I    0.    BOb.  82; 

TbeAtaIaata,3  Wheat.431;  The  fanny,  1  Dods,  443;  The  AnnOreen, 

I  GaU.  293;  'J  be  War  Onskan,  2  G.  Bob.  800;  The  Haase,  I  G.  Bob.  286; 
Le  Tlgre,  8  Wash.  G.  G.  579;  The  FfankUn.  4  G.  Bob.  147.  And  see  Bev. 
Stats,  sec.  4tt52. 

3  The  Ann  Oreen,  1  Gall.  289. 

4  Three  Bales  of  Gotton,  1  Low.  18;  The  I>os  Hermanos,  10  Wheat. 
306;  2  Wheat.  76;  one-eighth  allowed  H.  Hoodie  «.  The  Harriet,  Bee, 
131 ;  Le  Caux  v.  £den,  Doug.  584.   And  see  antet  S  816. 

5  The  Ann  Green,  1  Gall.  293,  commenting  on  the  Diana,  5  G.  Bob. 
58.  And  see  The  Packet  de  Bllboa,  2  G.  Bob.  133;  The  Franklin,  4  G. 
Bob.  147. 

6  The  Ann  Green,  1  Gall.  280. 

7  The  Adeline,  0  Granch,  244.  And  see  The  Dove,  1  Gall.  085;  The 
Aqoila,  1  G.  Bob.  37;  The  Franklin.  4  G.  Bob.  147;  The  GarlotU,  6  G. 
Bob.  54;  The  Jonge  Lambert,  5  G.  Bob.  54,  note. 

8  The  War  Onskan,  2  G.  Bob.  800. 

9  The  Star,  3  Wheat.  78. 

10   Talbot  v.,  Seaman,  1  Granch,  28 ;  Davison  v.  Sealskins,  2  Paine,  824. 

II  Walte  V.  Tbe  Antelope,  Bee,  233. 

12  Talbot  V.  Seaman,  1  Granch,  28. 

13  The  Adeline,  9  Granch,  288;  The  Star,  3  Wheat.  91.   And  see  The 
Adventure,  8  Granch,  211 ;  Gouion  v.  The  Neptune,  2  Pet.A.dm.  366. 

§  444.  Ransom. — ^A  ransom  is  not  a  recapture  of  the 
property,  but  a  purchase  of  the  right  of  the  captors,  or  a 
relinquishment  of  all  interest  or  benefit  which  tne  captors 
might  acquire  by  adjudication  in  a  prize  tribunal,^  with- 
out distinction  as  between  a  neutral  and  an  enemy. ^  A 
friendly  belUgereut  may  take  a  ransom  for  property  of  a 
neutral,^  and  a  bill  ot  exchange  given  as  a  collateral 
security  is  a  contract  enforceable  in  a  court  of  law.^  An 
ally  is  bound  by  a  ransom  bill  given  by  a  co-belligerent.^ 
The  net  proceeds  of  the  cargo  ransomed  at  the  port  of 
discharge,  with  the  value  of  the  vessel  and  wages  of  all 
persons  belonging  to  the  vessel,  must  contribute. <^  The 
othcers  of  a  lieet  are  respectively  entitled  to  the  same 
interest  in  ransom  money,  salvage,  and  bounty  money 
that  they  are  to  prize  money  in  a  like  case.^ 
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1  Malsoniialre  0.  Keating,  2  OaU.  325. 

2  Maisoimalre  «.  Keating,  2  GalL  335. 
8   Maisonnatre  V.  Keadng,  2  GalL  325. 

4  n.  8.  V.  The  Ariadne,  Fisb.  Pr.  43;  Maisonnalre  o.  Keating,  2  GaU. 
325;  De  Tastet  v.  Baring,  11  East,  265. 

5  Miller  V.  The  Resolution,  2  Dall.  15. 

6  Glrard  v.  Ware,  Peters  G.  G.  142. 

7  Distribution  of  Ransom  Money,  11  Opln.  AttT-Gen.  826w   All  ran- 
som money  is  to  be  distributed  as  prize-money— Rev.  StatB.  sec.  4642. 

§  445.  Assignment  of  prize  property.  —  An  as- 

s^nment  of  prize  property  is  good  at  common  law,  and 
after  condemnation  tne  title  becomes,  by  a  retroactive 
operation,  perfect  in  the  assignee.^  The  assignment 
passes  a  legal  interest  in  subsequent  shares  after  detail 
as  a  prize  crew.^  The  assignee  of  prize  property  takes 
it  not  as  a  legal  but  as  an  equitable  interest.^  The 
assignee  of  a  share  in  a  prize  is  presumed  to  know  the 
stipulations  of  the  articles  for  the  cruise,  being  put  upon 
inquiry  by  the  very  terms  of  the  assignment.^  A  parol 
assignment  is  void  under  the  statute.^ 

1  Morrongh  o.  Gomyns,  1  Wils.  211;  The  Dash,  1  Mason,  6;  The 
8aUy,  1  GaU.  409.   And  see  Rev.  Stats,  sec.  4643. 

2  The  Brutus,  2  Gall.  550;  Morrough  v.  Gomyns,  1  WOs.  211;  The 
BaUy,  1  GaU.  401. 

3  The  Dash,  1  Mason,  6. 

4  The  Brutus,  2  GalL  626. 

5  The  Dash,  1  Mason,  4.  And  see  Rev.  Stats,  sec.  4643. 

§  446.  Restitution.— A  prize  which  has  been  taken  in 
violation  of  neutrality,  and  which  is  brought  within  the 
jurisdiction  of  the  United  States,  will  be  restored. ^  But 
if  authorized  by  the  sovereign  power,  it  is  legal  as  be- 
tween the  parties;  and  if  carried  into  the  jurisdiction  it 
cannot  be  recovered.'''  The  United  States  have  jurisdic- 
tion to  inquire  into  the  merits  of  the  capture,  and  if,  in 
their  judgment,  the  captors  are  not  entitled  to  condemna- 
tion, to  award  restitution,  notwithstanding  even  a  proba- 
ble cause  for  the  capture.^  Neutral  courts  have  no  juris- 
diction to  award  restitution.*  No  private  person,  not 
even  a  consul,  can  make  claim  for  the  restoration  of  prop- 
erty on  the  ground  that  the  capture  was  made  in  neuti^ 
waters;  it  is  to  be  made  by  the  nation  whose  rights  have 
been  infringed.^  Neither  an  enemy,  nor  a  neutral  acting 
the  part  of  an  enemy,  can  demand  restitution  on  the  sole 
ground  of  capture  on  neutral  waters. «  Claimants  of  cargo, 
not  citizens  or  residents  of  the  enemy's  country,  who  left 
6o  soon  as  they  could  convert  their  property  into  funds, 
were  entitled  to  restitution."    The  correct  practice  is  to 
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eree.*  For  the  loss  of  port  and  damage  done  to  the  rest 
of  the  cargo,  and  the  diminatioii  in  the  produce  from  the 
loss  of  the  market,  damages  are  allowed.^  Where  the 
captors  consented  to  restitution,  demurrage  for  the  time 
of  detention  was  allowed  7— demurrage  and  interest  al- 
lowed. ^  Demurrage  is  given  against  captois  for  unjus- 
tifiable delay  in  proceeding  to  adjudication,^  but  no  allow- 
ance is  made  for  loss  of  profits.  ^^  The  captors  are  substi- 
tuted in  the  place  of  the  original  owners,  and  are  liable 
for  the  freight  of  the  cargo.i^^  In  case  of  restitution  the 
neutral  carrier  is  entitled  to  freight,  ^^  where  the  capture 
prevents  the  vessel  from  earning  freight,  ^<  unless  he  be 
guilty  of  fraudulent  or  unneutral  conduct,  or  is  aasiHting 
the  enemy  in  carrying  on  the  war,^^  or  is  carrying  contra- 
band,^^ or  engaging  in  coasting  or  colonial  trade  of  the 
enemy,  1^  or  is  guilty  of  fraudulent  suppression  or  spolia- 
tion <n  papers J*^  irdl  freight  will  be  decreed  although 
only  a  part  of  the  goods  be  saved  if  the  loss  is  owins  to 
the  negligence  of  the  prize  master.^s  xhe  captor  tsuces 
cum  onere  and  freight  is  in  all  ordinary  cases  a  privileged 
lien.^^  It  is  not  payable  when  the  ship  is  lost  by  accident 
or  superior  force,^*'  nor  is  it  chargeable  when  careoes  are 
sent  in  for  adjudication  in  a  chartered  transport.^^ 


"WsJiL  C*  C.  275,  note:  Camden  v.  Home,  4  'i  erm  itop.  382;  'l  H.  Black. 
476;  The  Invincible,  2  OalL  43;  The  Betsey,  1 G.  Bob.  78. 

2   The  Thompson,  3  WalL  162 ;  Glass  v.  The  Betsey,  3  DalL  16. 

8  BrltiBh  Gonsnl  v.  The  John  L.  Thompson,  Bee,  144;  Gibbs  v.  The 
Two  Friends,  85;  The  Leucaae,  Sparks,  175;  The  Odessa.  Ibid.  210; 
The  Mercorlus,  1 G.  Bob.  80;  Miller  v.  The  Besolutlon,  2  DaJL  19;  Hoi* 
lln^worth  v.  The  Betsey,  2  Pet.  Adm.  830:  The  Nemesis,  JSdw.  Adm. 
607  The  Hoppet,  Ibid.  869 ;  The  Elizabeth,  1  Act.  13 ;  Thb  Ostsee, 
Splnks,  175. 

4  The  Lively,  1  GalL  322 ;  Murray  v.  The  Channlng  Betsey.  2  Cranch, 
€4;  Maley  v.  Shattuck.  3  Granch,  458;  Del  Gol «.  Arnold,  3  ImL  833. 

5  The  Lively,  1  Gall.  323;  The  Lucy,  3  0.  Bob.  208;  The  Nardssos.  4 
C.  Bob.  17.  And  see  The  Catharine  o.  DicUnson,  17  How.  170;  The 
Empire  State,  2  Ben.  179. 

6  The  Lively,  1  Gall.  324,  explaining  LeCaux  v.  Eden,  Doug.  504. 

7  The  Lively,  1  GalL  325;  The  Zee  Star,  4  C.  Bob.  71;  The  St.  Juan 
Baptlsta,  6  G.  Bob.  36;  The  Gorier  Maritime,  1 G.  Bob.  241. 

8  The  Lively,  1  GalL  324 ;  Talbot  v.  Janson,  8  DalL  133. 

9  The  Gorier  Maritime,  1 G.  Bob.  241 ;  The  Tiarheman,  5  G.  Bob.  152. 

10  The  Lively,  1  GaIL324;  Talbotv.  Janson,  3  DalL  133;  Maley o.  Sbat- 
tuck,  3  Cranch,  458. 

11  The  Commercen,  1  Wheat.  382;  The  Frances,  8  Cranch.  418;  The 
Societe,  0  Cranch,  209 ;  The  Antonia  Johanna,  1  Wiieat.  159.  Bat  not  If 
the  property  be  ultimately  bound  to  the  market  where  the  oaciton 
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ranyOo  ship— The  Ann  Oieen,  1  GtfL  294;  The  Ytow  HJeaflca,  4  C. 

13  TBttOdiiiil4ir^ea»li6ttlLa6l;  l1rheiit.982:Th()Aim(lraen,16idl. 

2M. 

13  TheCM»iflHfluigili,lC.Bob.2». 

14  7110 OoamAfOomift sm. %4;  l  Wheat. m, 

15  The Ceiltnier<j^,  ^  OaO.  264;  1  TTheat.  382;  The  Sarah  Christina,  1 
C.  Rtfb.  817;  The  Herciuiii8»  ItdtL  80. 

16  The  Ceindieteen,  9  Chtil.  ^j  1  'Wheat.  382;  The  Immamiel,  2  C. 
Bob.  186;  The  Anna  C»CharlDa»  4  O.  Bob.  107 ;  The  Minerva,  8  0.  Bob.  34. 

17  The  Gommereen,  2  Gall.  261;  1  "Wheat.  382. 

18  The  Der  Mohr,  3  C$.  Bob.  129. 

19  The  Bt6ihen  Tlagfe,  4  0.  Bob.  96;  The  Yttm  fienrlea,  IMd.  347. 

20  The  Saratoga,  2  GalL  178;  The  Fortona*  Edw.  Adm.  56. 

21  The  Undftonted,  2  Spragae,  194. 

§  448.  Probable  cause.—Prize  courts  deny  damages 
or  oostd  in  oases  of  seiznre  made  upon  * 'probable  cause/'  ^ 
as  probable  cause  justifies  the  capture.^  Probable  cause 
means  less  than  eTidence  which  would  justify  a  condem- 
nation,8  and  is  a  question  of  law.4  Although  restitution 
be  ordered  tWthout  further  proof,  it  does  not  follow  that 
the  sending  in  was  improper .^  Appearances  may  be  cre- 
ated by  the  act  of  the  ship  which  may  excite  suspicion.^ 
Lighter  suspicions  exonerate  the  captors,  where  the  trade 
is  with  An  enemy,  than  under  other  circumstances.  7  The 
coming  from  an  enemy  port  without  a  license  is  a  good 
probable  cause  to  exempt  the  captors  froin  damages."  So, 
where  the  vessel  was  found  with  a  false  destination,  or 
under  circumstances  of  deviation  from  her  voyage.^  It  is 
not  necessary,  in  order  to  constitute  "probable  cause," 
that  the  circu^tances  should  be  sach  as  to  make  a  prima 
facie  case  for  condemnation.  ^^  If  there  is  reasonable  sus^ 
picion  of  illegal  traffic,  or  a  reasonable  doubt  as  to  the 
proprietary  interest,  the  nature,  character,  or  legality  of 
the  conduct  of  the  parties,  it  is  a  proper  case  to  submit 
for  adjudication.^^  A  decree  of  acquittal  without  a  certifi- 
cate 01  probable  cause,  and  not  appealed  from,  is  conclu- 
sive that  there  was  no  justifiaole  cause  for  seizure.  ^^ 
Wheifr  13aeiee  were  circumstances  sufficient  to  warrcmt 
suspicion,  though  not  to  warrant  condemnation,  damages 
ana  costs  will  not  be  awarded,  i''  Where  there  is  probable 
cause  on  an  attempt  to  enter  a  blockaded  port,  the  costs 
and  expenses  will  be  awarded  in  case  of  restitution.^^  On 
a  question  of  proprietary  interest  on  further  proof,  resti- 
tution wfi^  decreed,  and  costs  and  expenses  ordered  to  be 
paid  by  claimant,  by  whose  fault  defective  documents 
were  put  on  board.  ^^    Where  the  circumstances  excited  a 
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leasonable  suBiiioion  the  vessel  and  oaigo  wei^e  restored, 
indading  coin,  and  the  costs  appoitioned  between  the 
▼essel  and  the  coin.^*  IJi  cases  where  trade  has  been  car- 
ried on  with  the  enemy  under  license,  the  captor's  ex- 
I>ense8  have  been  allowed  where  there  seemed  a  color  for 
their  condnct.^?  a  vessel  which  had  been  nsed  by  the 
enemy  without  the  knowledge  of  her  owners,  ana  had 
been  recaptured,  was  restorecTby  consent  with  costs.^ 

1  The  Hennr  0.  Brooks,  Blatcbf.  Prlxe.  99;  The  Thompwm^  WaO. 
1S5;  Blatctaf.  Prize,  877:  The  La  Manche.  2  Spragne,  207;  The  Evening 
Star»  Blatchf.  Friae,  tt2;  The  Yelasco,  Ibid.  M;  The  Jane  Campbell. 
Ibid.  101. 

i  Ifalaonnalre  «. Ketttl]ig,2  GalL 916;  The  IhTlnelble,  1  Wheat. 2»; 
2 Gall. 28;  The  Marlaona FlonLS Mason,  129;  The  Thompson,  9  WalL 
162;  The  George.  1  Mason,  24:  The  St.  Antonlns,  1  Act.  119:  The  St. 
IiOui8,2Dod8.2lO;  Locke  v.  u.  8.  TCranch,  999.  And  see  Mnrrajv. 
The  Charming  Betsey,  2  Granch,  64;  Little  v.  Baneme,  2  Oianch,  170; 
Malay  v.  Shattnck,  9  Cranch,  4SB. 

9  The  Thompson,  9  WalL  182;  Loekev.  U.  8. 7  Granch,  999;  TheOst- 
see,  Splnks,  179. 

4  The  Gala  Flald,  1  Brown  Adm.  7;  The  BoT6r,2  GalL  240. 

6  The  La  Manche,2  Spragne,  216:  The  George,  1  Mason,  24;  The 
Ibry, 9 Cranch,  126;  The  Apolton,9'wheaL962;TheAp^o,4  aSob. 
IW. 

6  The  La  Msnehe.  2  Spragne,  215:  The  Thompson,  9  WalL  US;  The 
Aline  and  Fanny,  10  Moore  r.  C.491;  The  San  Joan  Nupumnceno,! 
Hagg.  Adm.  266. 

7  The  Liverpool  Packet,!  Gan.  829;  The  St;  Antonlns,  1  Act.  119. 

8  The  Liverpool  Packet,  1  GalL  691. 

9  The  Rover,  2  GalL  246;  The  Peacock,  4  G.  Bob.  185;  The  St.  Anto- 
nlns, 1  Act.  119. 

10  The  La  Manche,  2  Spragne,  214:  The  John,  2  Dods.  966;  Locke  v. 
XT.  S.  7  Cranch,  999;  The  George,  1  Mason,  24;  The  Marlanna  Flora,  11 
Wheat.  1:  The  AUne  and  Fanny.  lO  Moore  P.  C.  491;  The  Mary,  9 
Cranch,  126;  The  Maria,  11  Moore  P.  C.  287. 

11  The  Dashing  Wave,  5  WalL  170:  The  George.  1  Mason,  24;  The  La 
Manche,  2  Sprague,  207;  The  St.  Antonlns,  1  Act.  119. 

12  TheApoUon,9Wheat.962. 

19  The  Thompson,  9  Wall.  1S5;  Blatchf.  Pr.  977. 

14  The  Nayade,  Newb.  382;  The  Imlna,  9  C.  Bob.  167. 

15  The  Venus,  5  Wheat  127. 

16  The  Dashing  Wave,  5  WalL  170. 

17  The  Liverpool  Packet,  1  Chdl.  529;  The  Benrse  Van  KoningbeiB;  t 
C.  Bob.  169 ;  The  Hendrlck,  1  Act.  922. 

18  The  H^nry  0.  Brooks,  Blatchf .  Pr.  99. 
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INDEX. 


Atandonment-of  tms^.  wben  jnstlllea.  $  134. 

of  service,  a  nAlnattiahment  of  right  to  can  andenab  t  Ui^ 

of  captiKW^  newel  ia  aeaertton.S  182. 

Gt  service,  seameii,  when  justified  in,  S 18S. 

at  sea,  rateof  allowance  for  salvage,  S  S21. 

what  consatnteit  d«<elict,  S  822. 

of  property  at  sea  not  a  (livestment  ot  title,  S  SIT* 

of  tow,  when  authorised,  S  884. 

▲hsenoe  of  aeamen— deductions  for,  $  178. 
without  fault  not  desertion,  %  182. 
for  more  tlutn  f orty^eight  hours,  S 186. 

Absolute  s^  .mig  be  proved  by  parol  a  mortgage,  S  87« 

Aoceptance--of  bill,  ship's  husband  cannot  make,  S  AS* 
of  dral^  rights  of  drawee,  S  228. 
of  gooclB,  cfCAtes  liability  In  carrier,  $  261. 
of  cargo  at  place  of  disaster,  freight  pro  rata,  %  280L 

Acoident— iMip^r  to  note  a  protest  of,  SS 124, 232. 
disabled  seamen,  wages  of,  S 188. 

Aocidents  of  the  sea— term  construed,  S  223. 
measure  of  care  against,  S  250. 

AQcou^ting  and  settlement  between  part  owners— f  48L 

Act  of  God— when  to  excuse  common  carrier,  S  2iW. 
when  not  a  protection  to  carrier,  S  259. 

Action— between  part  owners,  §  40. 

advances  to  relieve  from,  create  a  lien,  S  8L 
by  master,  part  owner,  &  61. 
personal,  for  wages,  S 171.     . 
suit  for  seamen's  wages,  S  177. 

Acts  of  masteiw-when  bindtog  on  owners,  S 12S. 

Adjudication— sending  prize  to  port  of,  S  437. 

Adjustment  in  general  average--6ffect  on  bottomry,  S  U0» 
valuations,  S  300. 
effect  of,  S  301. 

A4iii8tment  of  share  of  earnings  between  part  ownnih^4$^ 

Administrator— cause  of  action  survives  to,  S  273. 

Advance  wages-sot  a  charge  on  wages  after  forfeiture,  { 178. 


Advanoes— liability  of  owners,  S  39. 
for  expenses,  part 


owners  when  liable  for,  S  47* 
for  puxchase  of  vessel,  S  82. 
master  may  bind  owners  for,  S  70. 

Uen^orrsso. 

wSflli  Itea  attaohes,  s  81. 
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lien  for  takes  priority  over  mortnge,  S  82. 

liypothecation  by  l)Ottoinr7  f or,  i  96. 

may  be  Includea  in  bottomry  contract,  S 101* 

may  be  secured  by  subsea  uoit  bottonuy»  S  lOL 

master  may  liind  owners  for.  S 119. 

to  seamen  create  lien  on  tbeir  wages,  $  178. 

to  seamen,  how  estimated,  S 178. 

stipulated  in  charter  i^arty .  not  freight,  S  274 

Uability  under  charter  party,  S  214. 

Advances  and  supplies— lien  under  local  law,  f  88i 

Advances  by  ship's  husband— when  part  ownflES  lUblB  te^  1 1 

Advertising  sailing— duty  of  owners,  S  239. 

Altesation  of  vessel— new  registry  required,  S 14 

AAay  between  officers  and  crew— to  be  quelled,  S  127« 

AflMghtment— what  a  contract  of,  S 194 

contract  may  be  varied  to  meet  ezigenoies«  1 194 
by  charter  party,  $  204. 
seaworthiness,  implied  contract,  S  232. 

Agent— cannot  bind  owner  by  note  or  bill  of  exdiaiige*  f  9L 
authority  of  owner  as  master,  S  94. 
when  may  take  bottomry  bond,  S  99. 
master  as.}  114 
cannot  delegate  authority  to  sign  bm  of  lading*  S  04 

Agent  of  cargo— when  master  acts  as,  S 129. 

Agent  of  charterer— may  change  terms  of  contract*  f  194 

Agreement  to  run  vessel  on  shares-not  a  partntirriillp^  j  MLl 

A^eement— of  seamen,  before  whom  signed,  S  144 

of  seaman  to  pay  for  expense  of  his  cure,  voi(LS  1B4 
for  common  enterprise  not  a  charter  party,  1 194 
for  common  enterprise,  construction  of,  1 204 
to  transport  and  deliver,  construed,  $  224 
8ee  COVT&A0T8. 

Aiding andpromoting  commerce  of  enemy— oondinMlli 

Allowance— rate  of,  in  cases  of  salyage,  S  S24 
rate  in  cases  of  derelict,  $  321. 
for  repairs  on  injury  by  collision,  S  294 
for  demurrage  in  cases  of  collision,  i  399. 
of  interest  in  cases  of  collision,  1 404 
for  loss  or  dimiage  to  cargo  in  collision,  S  40L 

Ambignities  in  seaman's  contract— oonBtmed*  S 114 

Among— defined,  $  2. 

Apparent  necessity-proof  of,  S 123 

Appointment  of  master^  114. 

Apportionment  of  freight— S  279. 

of  damages  between  tug  and  tow,  S  842. 

of  damages  in  Joint  coluision,  i  404. 

Apprentices— wlien  to  share  in  salvage  award,  {  824 
Appurtenances  of  vessel— on  sale  or  transfer,  1 84 
Army  and  navy— conjunctive  capture,  S  444 
Arrest— managing  owner  may  release  vessel  on  ball»  8  SL 
Arrest  of  vessel— Justifies  hypothecatioa  to  relieve  ftanw  1 88k 
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502  imDXX. 

Bniden  of  ptooS^CanHnued. 

of  Inreach  of  towage  contract.  S  388. 
of  excuse  for  abandonment  of  tow,  S  3U* 
of  negligence  is  on  the  tow,  §  840. 
of  fault  In  cases  of  collision,  $  887. 
of  negligence  in  collision,  §  282. 

Bnxsting  of  boiler— as  evidence  of  negligence,  $  SM. 

Oabin  bo7-«  seaman,  S 141. 

Oanal-boat— not  a  ship  under  enrollment  act,  S  22. 
not  within  reglstxy  acts,  S  63. 

Oapacitf  and  measurement— of  chartered  Tesaelt  S  208. 

Oaptain— share  of  prize,  %  441. 
See  Mastbb. 

Oapton— duties  of,  §  435. 

obligations  and  responsibilities  of,  §  486. 

rights  override  all  prior  liens,  §  433. 

ongln  of  rights  of,  §  434. 

liable  in  damages  on  restitution,  S  447. 

when  exempt  from  damages  on  restitution,  S  448. 

Oaptnre— when  renders  bottomry  bond  due,  S  HO. 
wages  in  case  of,  S 169. 

no  deduction  from  wtwres  in  case  of  loss  or  expense,  |  179l 
seamen  bound  to  remain  by  vessel,  S  180. 
merely  suspends  charter  party,  §  210. 
right  of  captors  to  freight,  S  277. 
freight  not  due  on  compulsory  acceptance,  S  280. 
expenses  incmred  are  subjecra  of  general  average,  S  297. 
by  privateers,  restriction  of,  S  411. 
legality  of,  how  determined,  S  415. 
wnen  illegal  and  void,  S  419. 
cause  of,  In  war,  $  420. 
Joint,  §  439. 
conjunctive,  §  440. 

Oaptnre  and  condemnation— causes  for,  S  420. 
duties  of  master,  §  124. 

Oaptored  property— title  to,  S  432. 

effect  of  capture  on  prior  liens,  S  438. 

Oaxgo— ship's  husband,  when  cannot  purchase,  S  82. 
principles  which  govern  sale  of  at  sea,  §  55. 
of  whaler,  not  an  appurtenance,  f  56. 
master  as  agent  of,  f  116. 
authority  oi  master  as  to,  S 120. 
when  master  may  sell,  §  122. 
responsibility  of  mate,  §  157. 
subject  to  lien  for  wages,  S  172. 
when  not  chargeable  for  expense  of  towage*  S  232. 
lien  on  vessel,  when  commences,  §  235. 
duty  of  master  as  to  lading,  §  236. 
duty  of  master  in  case  of  cOlsaster,  S  288. 
duty  of  master  on  arrival.  S  239. 
du^  of  master  as  to  discharge  of,  S  240. 
time  and  mode  of  delivery,  §  241. 
when  regarded  as  delivered,  $  244. 
lien  on.  for  demurrage,  §  246. 
lien,  when  lost,  S  247. 

carrier,  when  not  liable  for  damage  to,  S  268. 
loss,  a  subject  of  general  average,  §  295. 


K'^^is: 
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fjOi  IMBIBX. 

Oartel  lenrice— wliatis,S410. 

vessels  in,  not  subject  to  detention,  S  410. 

Oartel  yesselVi^wlien  liable  to  detention,  S  410. 

Oast  away— defined,  §  140. 

Oattle— when  contraband  of  war,  $  4SS. 

Oanae  of  action«-for  death,  sorrlTes,  %  278. 

Oantion— required  of  steamers  in  narrow  channels,  S  SSli 

Oayeat  emptor— applies  on  sale  of  vessel,  %  61. 

Oertifioate  of  consul— as  evidence,  $$  126, 132. 
of  seaman's  consent  to  discharge,  S 163. 

Oertifioate  of  master— of  amount  of  towage,  validity  off  S  i 

Certificate  of  enrollment— eilect  of,  S  22. 

Ohambermaid  a  seaman— S 141. 

Change  of  vessel  by  oarrier— effect  of,  S  238. 

Oharacter  of  vessel— how  determined,  $  9. 
residence  of  owner,  test  of,  %  73. 
imparted  by  domicile,  §  414. 

Charter  to  Gtovemment-^  207. 

owner  no  lien  on  goods  of  Government,  S  286. 

Charter  «nd  to  freight  let— term  construed,  $  203. 

Charter  parties— not  within  registration  aet,  S  OS. 
master,  when  may  enter  into,  %  118. 
defined,  196. 
who  may  make,  S 197. 
construction  Mid  interpretation,  S 198. 
conclusiveness  of  terms,  SS  U6, 199 
terms  construed,  S  200. 
stipaiatioQS  in,  S  201. 
8eaworthlD£SS,  S  202, 
capacity  and  measurement,  S  203. 
when  a  mere  affreightment,  $  204. 
when  not  a  demise,  §  204.   » 
cliarterer,  when  owner  for  voyage,  S  SOS. 
vessel  let  on  shares,  §  206. 
charter  to  Oo  vemment,  S  207. 
liabiUty  for  loss,  $206. 
obligations  of  parties,  %  209. 
obligations  imperative,  $  210. 
when  both  parties  absolved  from,  S  211. 
rights  of  ownera,  §  211. 
rights  of  ctuurterers.  S  212.  _ 

rights,  duties,  and  liabiUties  of  master,  f  VIM, 
liability  of  parties,  S  214. 
liability  for  delay,  3  216. 
damages  for  breach  of  contract,  S  216. 
supersedes  bill  of  lading,  S  218. 
demurrage,  §  246. 

demurratfe,  when  not  allowed,  S  247. 
stipulated  advances,  not  freight,  S  274. 
effect  6f  assout  to  deviation,  $  276. 
stipulation  for  lien,  %  28ft. 

Chartered  vessel— subject  to  lien  for  wages,  S 172. 

BAymenc  of  freight  implied,  S  289. 
en  for  freight,  1286. 
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OdOULoa—O&nHnued, 

rlyer  OftvIjpMlon.  I  Stt. 

in  specua  cases,  1 370. 

sail  vessels  meeaog,  f  STL 

sail  vessels  crossing,  |  S72. 

steamers  meeting/l  778. 

steamers  crossing,  §  874. 

steamers  meeting  sail  ressdCi  S  tU, 

vessels  to  hold  coarse,  S  878. 

vessels  overtaking,  S  877. 

ferry  boats,  S  878. 

togs  and  tows,  $  379. 

departure  from  rules.  S  880. 

error  in  extremU,  %  881. 

negligence,  882. 

faults,  1 883. 

Inevitable  accident,  $  381. 

what  not  Inevitable  accident,  f 


contributory  negligence,  S  888. 
burden  of  proof  or  n^ugenoe,  S  88Z> 


liablUty  of  tuf  and  tow.  $  891. 

obstructions  of  channel,  S  892. 

vessels  In  motion  and  vessels  ait  Mit.  I  M» 

limitation  of  liabiUty,  S  89«. 

remedy,  S  898. 

parties,  S  896. 

rule  of  damages,  $  887. 

allowance  for  repairs,  S  896. 

allowance  for  demuinge,  S  S89i. 

allowance  for  interest,  1 400. 

allowance  for  loss  or  damage  to  oigOf  S  M* 

exemplary  damages.  S  402. 

loss,  when  divided,  $  408. 

apportionment  of  damagas,  S  401. 

lien  for  damages,  S  409. 

co8ts,S408. 

Colonial  trade— engaging  In  a  eaoBe  of  forttftiirBt  f  HL 

Commander  of  vessel— right  of  visitation  and  iMifolw  1 4tk 
when  should  detain  vessel,  S  410. 
responsible  for  acts  of  subordinates,  S  M^ 
du^  on  sending  io  prize,  1 437. 
share  of  award  of  prize,  s  441. 

Commerce— defined,  S  1. 

power  of  Congress  to  regulate,  {  8. 
powers  reserved  to  States,  $  8. 
concurreut  powers,  §  4. 
inspection  laws,  S  6. 
clearance  and  entry,  S  6. 

Commercial  intercourse— with  enemy  prohlbitad,  S  iXL 

Commercial  osage— governs  delivery  of  vessel,  S  88. 

Commisaiona— may  be  included  in  bottomry  oontraet,  I  lAL 
master  entitled  to,  S  133. 
to  private  armed  vessels,  S  41L 

Common  carriers— who  are,  S  230. 

law  applicable,  not  to  be  extended  by  constmction,  S'm. 
Common  danger-essential  in  general  average,  SS  290. 29L 


4fe6  €Ell>lSfc. 

Oontigiieet— when  mxy  bave  Uen  on  rtatA,  S  ^ 
when  may  take  botunnrsr  bond,  S  99. 
when  title  vesta  In,  S  226. 
as  aeent  of  owners,  §  227. 
tmeaoi^Sect  to  right  of  stoppage  In  taaOb,  I  IB. 
entiued  to  notice  on  arrival,  $  889. 
what  risks  taken  by,  $  240. 
duty  on  arrival,  S  241. 
when  liable  for  delay,  §  246. 
when  not  liable  for  demurraffe,  S  247. 
may  sue  for  loss  of  goods,  S  S64. 
power  to  bind  owners,  $  279. 
right  to  examine  goods,  SS  281, 284. 
liable  for  freight.  S  281. 
%hen  to  contnbute  In  general  average,  S  298. 

Oonaignment— effect  of  as  to  title  to  goods,  S  226. 
separation  of  on  arrival,  S  239. 

Oonspiraoy  and  combination  of  crew— otffenM  of,  f  Hi. 

Oonstmction— of  seiunen's  contract,  S 149. 
of  bottomry  contract,  $  100. 
of  charter  party,  «$  198, 201. 
of  terms  in,  proof  of  usage,  when  admissible,  S 196. 
of  contract  for  salvage,  S  828. 

OonBtmctiye  captrnv— what  Is,  S  489. 

Oonsnl— -resident  abroad,  duty  as  to  discharged  marhneis,  f  12i. 
as  to  return  of  destitute  seamen,  S  126. 
power  to  arrest  seaman,  S 130. 

resident  in  foreign  port  to  approve  dischanre  of  inHMHi  f 
du^  as  to  extra  wages  of  seamen,  SS 163,  IM. 

Oontraband— what  is,  S  423. 
penally  (or  carrying,  S  426. 

Oontraband  persons— who  are,  S  428. 

Oontracts— of  master,  owners,  when  liable  for,  S  tt* 
to  build  vessel  construed,  S  64. 
of  master,  create  liens,  $  70. 
to  furnish  necessaries  create  liens,  $  76. 
for  repairs  are  maritime,  1 77. 
for  services,  create  Hens,  $  79. 
for  payment,  waiver  of  liens,  |$  81, 86. 
for  Dullaiug,  statutes  may  create  liens,  S  96. 
of  bottomry  are  maritime,  §  92. 
securities  are  merged  in  bottomry  bond,  S 101 
of  bottomry,  when  void,  S  107. 
of  respondentia  construed,  §  113. 
master  may  bind  owners  by,  S 119. 
liabiUty  of  master  on,  S 138. 
power  of  seamen  to  make,  §  143. 
of  seamen,  wages  in,  $  143. 
of  seamen  construed,  S 149. 
when  deemed  entire,  §  149. 
conclusive  as  to  voyage  and  wages,  S 149. 
payment  as  evidence  of  termination  of,  S  lt9. 
construction  of.  §  149. 
effect  of  special  stipulations,  S 160. 
when  Invalid,  S 161. 
on  whaling  and  fishing  voyages,  S  198. 
for  common  venture  not  create  partneramp,  S  IM* 
■"^""^  ■"*     when  shipping  on  shares,  S  169. 
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.w.»vM— i»  carrier,  liAbllity  of,  S  24S. 
privity  and  knowledge  of  negUgence,  S  MS* 
entitled  to  salvage,  S  S34. 

Oo4alyor»-Hremed7  of,  $  S30. 

Oosta  and  ezpenaea— when  decreed  to  capton  oanRttattoa^S  Mk 
in  collision  cases,  S  406. 

Ootton— doty  as  to  stowage,  1 2K. 
when  prize  of  war,  §418. 

Oorenanta— in  charter  party,  eonstmed,  S  200. 
of  seaworthiness.  Implied,  S  202. 
in  charter  party,  rights  under,  %  211. 

Oredit— effect  of  on  enforcement  of  lien,  S  M> 
necessity  for,  how  shown,  S  lOS* 

Onditor— mnst  show  necessity  for  oedit,  1 7L 
effect  of  good  faith  without  notice's  74. 

food  faith  as  to  repairs,  S  77.  ' 

0  show  necessity  for  advances,  1 80. 
good  faith  required  of  lender,  §  81. 
to  show  necessity  for  bottomry  contract  f  IM, 

Orvw— dnty  of  master  as  to,  S 127. 

rights  and  duties  of  master  as  to,  S 128. 

wno  Included,  S  142.  • 

not  discharged  from  sliipping  articles,  {  Ulw 

when  Justified  in  leaving  vessel,  S 184. 

endeavor  to  make  a  revolt,  S  19S. 

revolt  or  mutiny,  what  constitutes,  S IM. 

when  cliarterer  may  hire.  $  205. 

when  may  be  salvors,  S  306. 

entitled  to  share  of  salvage  award,  S  S2S. 

how  contribute  to  salvage,  $  32S. 

entitled  to  share  of  prize,  S  441. 

of  vessel  taken  as  pnze,  nghts  of,  S  417. 

not  to  be  subjected  to  restraint,  S  438. 

CMterion— of  masters,  authority  to  sell,  %  121. 

Oraise--defined,  3 143. 

Onre  of  seamen— expense  at  charge  of  vesMl,  S  Ui. 

Onatom— not  to  outweigh  principles  of  law,  S 196. 
when  enforceable  in  admiralty,  S  354. 

Custom  and  usage— effect  of  as  to  delivery  of  ciifo,  {  ML 

cannot  dispense  with  lookouts,  S  367. 
Onstom  of  port— master  takes  risks  of  delays,  S  SIS. 

part  of  affreightment  contract,  S  243. 

Daily  wages— in  nature  of  salvage,  S 16S. 
Damaged  cargo— master  may  sell,  S 122. 
Damages— by  collision,  owners  liable  for,  S  44. 

by  fire,  part  owners,  when  not  liable  for,  f  17. 

for  removal  of  master,  §  114. 

for  unlawful  imprisonment  of  seaman,  S  130. 

right  of  seamen  to,  S  156. 

to  seamen  on  voyage  broken  up,  S  162. 

measure  of  for  wrongful  discharge,  $  165. 

seamen  liable  for  neglect  of  duty  as  to  lading,  S  ltt> 

liability  of  seamen  for  misconduct,  $  189. 

owners  liable  where  latent  defects  exist,  S  202.    . 

when  Oovemment  liable  for  to  chartered  vessel,  S 
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DdtciipUou  of  i^ilgB  fei  MiQiii'Uitf  tttlctos,  S  lis* 
when  seamen  ttngr  toftTs  Tessel,  S IM. 

Deserting  seamen— wages  of,  S]i4n>ing  iJoiAmSKMMi^  iitM  4oii> 
stroed,  S 144. 

Desertion  of  seamen— Imprisonment  for,  S  UO. 
proof  reqnlredjS  190. 

•what  constltates,  S 182. 

goiiur  before  consul  to  complain  of  treatment  not  flesiirtloii, 

jri82. 

enoy  onlog-lHwk  as  eyidenee,  SS  16S>  196. 

leaving  service,  when  not,  §  IM. 

forcedabandomnent,  S  185. 

remedies  In  case  of,  S 186. 

effect  of  offer  to  return.  S  191. 

^f  veasel,  not  necessarily  an  abandonment,  S  S82. 

Dispatch— in  discharging,  §  246. 

Destitnte  seamen— to  be  returned  home,  S 126. 

Destroy— defined,  S 140. 

Deten^n  of  ▼essel— grounds  for,  S  410. 

Deviation— renders  bottomxT  bond  due,  $  110« 
from  voyage,  effect  of,  %  146. 
a  question  of  fact,  §  146. 
seamen  may  leave  service,  S 184. 
rights  of  seamen  in  case  of,  S  m. 
effect  of,  on  charter-party,  S  210. 
effect  of  assent  of  charterer,  1 276. 
from  contract  renders  tug  liable  for  damages,  $  3M. 
right  of  master  as  to  salvage,  §  324. 

Diligence— required  of  material>men  as  to  necessity  for  credit*  S  7L 
required  In  enforcement  of  bottomry,  S 112. 
required  of  carriers,  §  299. 
required  of  passenger  carriers,  S  265. 
required  of  tugs,  $334. 

Diligence  and  negligence— not  definable,  S  252. 

Disabled  seamen— rights  of,  §  155. 
to  what  wages  entitled,  S  188. 

Disaster— justifies  sale  by  master,  SS  121-124. 

Discharge— of  liability  of  owners,  how  effected,  $  45. 

by  giving  note  of  part  owner,  S  46. 

when  a  bar  to  claim  for  w^w^es,  S  113. 

of  seaman  abroad,  SS  125, 192. 

of  seaman,  when  authorized,  S  129. 

justified  by  attempted  rape,  §  140. 

may  be  inferred  from  circumstances,  S 163. 

what  openntes  AS,  S 163. 

what  equivalent  to,  $  164. 

by  sale  of  vessel,  $  164. 

by  voluntary  leaving  with  consent  of  master,  f  17L 

what  operates  as,  S  171. 

by  unreasonable  delay  in  unloading,  S 177. 

Discharge  of  cargo  defined— S  240. 

Discipline-authority  to  enforce,  S 128. 

Discretion— of  master  as  to  quantity  of  cargo,  S  208. 
of  court  in  decreeing  salvage,  S  317. 
in  allowance  of  interest  as  damages,  S  400. 
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Diiorationarf  power— to  decree  forfeltiiie,S  UL 

Diahonestf— JQStifles  dlscbarge  of  seanum,  S  US. 

DiBmlssal  of  master— effect  of,  S 114. 

Dieobedience— punishment  for,  S 129. 
forfeiture  for.  S  181.  ^      ^  ,^ 
of  officer,  forfeiture  for,  S 189. 

Disorderly  conduct— of  seaman,  punishment  for,  S1S9> 

forfeiture  of  wages,  S 189. 
Diipatchr-in  discharging,  term  construed,  $  200. 
IMsplaoement— of  lien  for  freight  by  agreement,  SS  287* ! 
Disrated  seamen— to  what  wages  entitled,  S 188. 
Disrating  seamen— authority  of  master,  S 131* 

when  a  rescission  of  contract,  S 184. 
Dissent— of  part  owner,  exempts  from  liability  for  expenses,  S  <7« 

Distribntion-of  ssavage  award,  8  82S. 

of  prize  to  private  armed  ships,  §  439. 

of  prize-money,  S  441. 
DiTestment— of  lien  for  wages,  S 176. 
Dookage  defined— §352. 

Docks-owners  of,  liable  for  injuries  by  defects,}  861. 
Doctrine  of  general  average— §  290. 
Domestio  vessels— liens  on,  S  87. 
Domicile— hostile  character  imparted  by,  $  414 
Doable  pay— when  due  to  seameni  S  177. 
Donble  wages— for  short  allowance,  §  170. 
Drayage  receipts— parol  evidence  of,  §  220. 
Duress— bottomry  bond  avoided  by,  1 107.  ^^. -,-, 

seamen's  contract,  when  deemed  signed  under,  S 147. 

threat  to  attach  vessel  is  not,  S  333. 
Dnties— of  ship's  husband,  %  52. 

of  master,  S  124. 

of  mate,  §  157. 

of  seamen,  J  180.  ,  -  «,• 

of  master  of  chartered  vessel,  S  218. 

of  carriers,  S  234. 


of  shippers,  S  237. 

of  pllofe,  §  345. 

of  wharfingers,  S  351. 


of  captors.  S  435.  _.«-#«*« 

and  l&bilitles  of  passenger  carriers,  S  268. 
and  obligations  of  seamen,  §  180. 
of  prize  officer,  §  438.         ^      ,  loj 
and  responsibilities  of  master,  S 124. 

Duty  on  tonnage— exclusive  powers  of  Congress,  S  *• 

Duty— of  master  as  to  crew,  S 127. 
of  master  and  crew,  §  128. 
of  consul  resident  abroad,  §§125, 126. 
of  master  as  to  signing  bill  of  lading,  §  218. 
of  master,  as  to  stowage,  8  236.  *«.  ji«„  .  o^ 

of  carriers,  still  continue  on  wreck  or  stranding,  8  8S8. 
of  master,  on  arrival  of  vessel,  §  239. 
of  consignee,  on  arrival,  §  241. 
of  salvors,  §312. 
of  tug  to  tow,  §334. 
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Xhamlfoiimtnt— of  seanutn  b7  master,  S  m. 
wheo  not  Josdfled*  S  U8. 
for  fftUnre  to  loin  Teasel,  I IM. 
for  offenses,  eiOect  of,  S  Iw* 

Xnoapaoitf— forfeiture  for,  S 188. 

Inoident— to  narlgaition,  term  constnied,  S  200. 
of  liver,  term  construed,  S  228. 

XnoompetencT-Hnate  may  be  removed  for,  $  18L 
of  officers  and  crew,  master  liable  for,  S 188 
no  justification  for  punishment,  S  140. 

Indorsee— of  bUl  of  lading  may  sue  for  non-deliTory.  | 

Indorsement— of  bill  of  lading,  effect  of  JS  227. 
as  to  right  of  stoppage  in  transit,  §  7w. 

Ineritable  accident'— carrier  not  liable  for  loss  by,  S  261. 
alone,  excuses  passenger  carriers,  S  26S. 
what  is,  §884. 
what  is  not,  S  885. 
when  cannot  be  pleaded.  S  886. 

In  good  order  and  well  conditioned— constnied«  S  S20L 

Im'uries— to  person,  limitation  of  liability,  S  45. 
to  passengers,  liability  for,  §•272. 
non-payment  of  fare  not  to  free  from,  §  272. 
by  negugence,  liability  for,  §  273. 

Ipjnr]r-to  property  saved  forfeits  salvage  compensatlODrS 
to  seamen,  right  to  damages,  §  156. 
to  tow,  liability  of  tug,  §339. 
to  wharf,  owners  liable  for,  §  43. 

InaolTency— of  owner  does  not  divest  liens,  §  86. 

Inspection  laws— concurrent  powers,  national  and  State,  S  4. 
of  State,  subject  to  revision  and  control  of  Ck>ngres8»  S  ^ 
provisions,  when  not  to  apply  to  tugs,  §  331. 

Inspection— of  hull  and  boilers  of  passenger  vessels,  S  286. 

Insnrance— ship's  husband  cannot  effect,  §  52. 

costs  may  be  included  in  bottomry  contract,  S  101. 
master  cannot  make,  §  115. 

Insnrance  agents— may  be  salvors,  §  304. 

Insnrer»-may  become  owners,  §  29. 

have  a ilen  for  advances  for  repairs,  §  8L 
when  Uable  for  wages,  §  161. 


liability  of  carrier  as.  §  250. 

may  recover  for  loss  by  negligence,  §  26t. 

when  entitled  to  freight,  §^5.  , 


when  adjustment  on  general  average  not  binding,  S  80L 
btemperanoe— justifies  discharge  of  seaman,  §  113. 
of  seaman,  punishment  for,  §  129. 
a  single  excess  not  authorize  disrating  seaman,  S  ISL 
Jnstifles  discharge  of  mate,  §  140. 
a  ground  for  forfeiture,  §  188. 

Intent— to  be  gathered  from  Instrument,  S  201. 

to  violate  blockade,  how  manifested,  §  429, 430. 

Ihtereat— on  damages  for  Injury  to  cargo,  §  264. 
allowance  of ,  in  cases  of  collision,  §  400. 
on  loss  of  cargo,  rate  of,  §  401. 

IhtarastB  -contributory  in  general  average,  §  296. 
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Zntemal  oommexce— power  to  regulate,  S  3* 
Interpretation— <^  cbarter  party,  S 196. 

Jettison— when  within  ezceptioiis  in  bill  of  lading,  S  228. 
when  carrier  not  liable  for  loss  by,  S  263. 
loss  by,  a  subject  of  general  average.  S  296. 
owner  of  cargo  sacrmced  has  a  lien  on  vessel.fi  SMB. 

goods  thrown  overboard  are  not  derelict,  S  S22. 
[tie  not  divested  by,  %  327. 

Jewelry— as  baggage,  §  271. 

Joinder-of  parties  in  cases  of  collision,  S  396. 

Joint  oaptnre— what  constitutes,  S  439. 

Joint  negligenoe— apportionment  of  damages,  S  401. 

Joint  owners— who  may  be.§  29. 

when  bound  by  note  of  part  owner,  S  38. 

when  liable  for  repairs,  $  40. 

Judgment— in  State  court  a  waiver  of  lien,  S  86. 
Judicial  sale— in  admiralty  divests  liens,  S  86. 
Justifiable  cause— $  140. 

Knowledge— defined,  S  45. 

of  blockade,  effect  of,  SS  429, 430. 

Laces— as  baggage,  S  271. 

Landing  cargo— place  of  ,§  240. 

Latent  defects— owners  liable  for  damages,  S  202. 

Launch— notice  of  to  avoid  collision,  S  882. 

Law  of  place— governs  existence  of  domestic  liens,  S  87. 

governs  rights  and  duties  of  carriers,  S  234. 

governs  rights  of  parties  in  collision,  $  354. 

Lawiul  prize— what  is,  S  418. 
what  is  not,  §419. 

Lay  days— in  charter  party,  S  201. 

when  begin  to  run,  S  246. 
Lays— or  shares  on  whaling  voyage,  S 158. 

Leakage— exception  as  to  loss  by,  §  225. 
is  notice  of  unseaworthiness,  §  232. 
liability  for  loss  by  negligence,  §  254. 

Leaving— officer  or  mariner  on  shore,  when  an  offense,  S 1401 

Let  and  to  fineight— construed,  §  204. 

Liability— act  to  limit  construed,  §  45. 
of  mortgagee  as  owner,  §  06. 
of  mortgagee  as  governed  by  possession,  S  67. 
of  vessel  and  of  owners,  convertible  terms,  S  68. 
on  bottomry  bond,  liow  discharged,  $  110. 
for  extra  wages,  how  discharged,  §  132. 
of  master  as  owner  of  voyage,  §  134. 
of  master  as  insurer,  §  137. 
for  negligence,!)  137. 
of  master  on  contracts,  §  138. 
of  mate,  S  157. 

of  owners  of  chartered  vessel,  S  204. 
of  charterer,  §  205. 
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lAenr^Continued, 

attach  only  on  foreign  vesselB,  S  73. 

when  do  not  attach,  S  74. 

of  material-men,  S  75. 

of  material-men,  when  do  not  attach,  S  76* 

for  repairs,  S  77. 

for  supplies,  when  Talid,  S  78. 

for  services,  S  79. 

for  advances.  S  80. 

when  they  attach,  S  81. 

priority  of,  §  82. 

priority  for  materials  imd  snppUes,  S  88. 

diligence  required  In  enforcement  <n,  S  81. 

waiver  of,  §85. 

how  divested,  S  86. 

on  domestic  vessels,  S  87. 

application  of  statute  liens.  $  8b 

divestment  of  State  liens,  S  89. 

huilder'8Uen,S90. 

for  wharfage,  §91. 

hy  bottomry  not  lost  by  assignment,  S 102. 

by  bottomry,  waiver  of,  §  112. 

of  master  for  wages,  etc.,  S  136. 

on  oil  not  lost  by  delivery,  $  159. 

for  wages  attaches  to  last  piank  of  vessel,  S 167. 

for  wtwes  attaclies  to  parts  of  wreck  saved,  S 172. 

waived  by  commoi>la\v  Judgment,  $  172. 

for  wages,  in  whose  favor  attaches,  S  173. 

for  wages,  when  does  not  attach,  S  174. 

priority  of.  S  175. 

waiver  and  divestment  of,  S  176. 

for  wages,  when  waived,  $  176. 

for  wages  does  not  attach  on  illegal  voyage,  S 190). 

stipulation  for  in  charter  party.  §201. 

of  shipper,  §  235. 

for  demurrage,  how  waived,  SS  246, 247. 

for  freight,  §284. 

on  chartered  vessel,  %  285. 

for  freight,  effect  ox  special  stipulations,  S  286. 

waiver  of,  j  287. 

when  not  divested,  S  288. 

for  general  average  contribution,  S  302. 

for  salvage,  §327. 

for  towage,  how  waived,  S  833. 

for  pilotage,  rights  of  master,  S  348. 

for  whMTage  under  State  statute,  S  352. 

for  damages  In  case  of  collision,  §  405. 

on  prize  property,  superseded  by  capture,  §  438. 

Zilen-holders— entitled  to  benefit  of  Increase  In  value,  S  60. 

Ziife  preaenren— to  be  provided  on  passenger  vessels,  S  M. 

Ziights— duty  to  place  light  over  sunken  vessel,  §  340. 
State  statutes  regulating,  §  354. 
required  by  statute,  $  362. 
when  no  obligation  to  display,  S  3G2. 
for  vessels  at  anchor,  $  36o. 

Limitation  of  authority  of  master— §§  115, 118. 

Iiimitatlon  of  liability  on  bottomry— S  109. 
of  carrier,  by  contract,  $  2ti0. 
remedy  of  owners,  under  act  of  Congress,  S  261* 
of  owners,  in  cases  of  collision,  §  394. 
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cargo— test  of  safety  as  to  quantity,  S  208. 

Iiooal  laws— in  cases  of  collision,  S  354. 

as  to  river  navigation,  when  bindlnAN  S  M8* 
of  navigation,  ferry-boats  witlilu,  !i  378. 

Log-book— entry  in,  as  evidence,  §  183. 

Lookouts— obligations  of  vessels  to  bave,  S  367. 
position  and  station  of,  §  367. 

Loss— by  breshkage,  leakage,  or  rust,  1 7S9, 
by  collision,  when  divided,  §  403. 
by  fire,  limitation  of  liability,  8  45.  _ 

by  Jettison,  when  cannot  be  recovered,  S  22L 
a  subject  of  general  average,  S  296. 
of  cargo,  liability  of  owners  for,  $  249. 
of  cargb,  subject  of  general  average,  S  29S. 
of  baggage,  liability  of  carrier,  $  271. 
of  vesseidischarges  bottomry  bond,  %  110. 
of  voyage,  damages  tosesuuen,  S  162. 
of  lignts  in  storm,  duty  of  vessel.  S  361. 
privilege  in  case  of,  8  363.  .  _ 

when  mvided  between  shipper  and  carrier,  S  29i. 
what  sacrifices  are  subjects  of  general  average,  S  293.  ^  __ 
through  inevitable  accident  borne  by  injured  vessel,  S  384. 

Loss  or  daxnage— by  negligence,  owners  liable  for,  S  43. 
to  cargo,  measure  of  allowance  in  collision,  S  401. 

Mail  steamship— by  what  rules  governed,  S  875. 

lyKajoxity  in  interest— managing  owner,  powers  of,  S  SI- 
may  dismiss  master,  §  114. 

Malfeasance— carrier  cannot  exempt  himself  firom  Uabllit7t>y,  S 

Maliclons  acts— of  master,  owners  liable  for,  S  44. 

Malioionsly— defined,  140. 

Managing  owner— authority  of,  may  make  charter  party,  S  UT* 

Manifest— what  need  not  be  entered  on,  S  6. 

Manslaughter— death  of  passenger  by  negligence,  S  278. 

Mannscripts— as  baggage,  §  271. 

Marginal  note— no  part  of  contract,  S  222. 

Marine  interest— in  bottomry  contract,  S  94. 

Marine  risk— essential  in  bottomry,  §  93. 
in  bottomry,  when  terminates,  8 110. 
application  to  respondentia,  §  113. 

Maritime  contracts— what  include,  S  79. 

Maritime  hypothecation— imports  a  personal  liability,  S  88. 

Maritime  law— as  to  carriers,  S  230. 

Maritime  liens— construed,  §  68. 
on  what  property  attach,  §  69. 
attach  only  on  f  oreim  vessels,  S  73. 
do  not  attach  to  land  contracts,  S  74. 
ancient  admiralty  law,  S  76. 
when  paramount  to  statute  lien,  8  82. 
must  be  seasonably  enforced,  §  84. 
when  considered  waived,  §  85. 
cannot  be  affected  by  State  legislation,  S  86. 
See  LISNB. 
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ICat«rlal*men— CMi/fntiof. 

lien  not  divested  by  forfeiture,  S  88. 

Uen  under  locid  law»  when  ceases,  SS  88, 88. 

tCaterials— part  of  vessel  are  appurtenances,  S  M. 

Measure  of  damages— for  breaking  up  voyage,  S  SML 
for  loss  by  embezzlement,  §  249. 
for  loss  of  coin,  S  249. 
for  non-delivery,  §§  255,257. 
for  delay  in  delivery,  §  256. 
for  miSHielivery ,  $  257. 
in  cases  of  collision,  S  397. 
allowance  for  repairs,  S  398. 
allowance  for  demurrage,  I  399. 
ailowuice  of  interest,  s  400. 
allowance  for  lessor  damage  to  caigo,  S  401. 
exemplary  damages,  S  402. 

Measure  of  liability— of  tng  to  tow,  S  3^. 

Measure  of  reward— In  salvage  cases,  S  319. 

Mechanic's  liens— under  local  law,  §  88. 

Medicine— damages  to  seamen  for  defective  supply*  S  1M> 

Medicine  chest— act  of  Congress  construed,  S 154* 
burden  of  proof  on  owner,  S 154. 

XlQlltary  supplies— are  contraband,  S  428. 

Military  salvage— when  and  when  not  allowed,  S  818. 

Minor—  a  stowaway  to  be  returned  home,  S 126. 
master  may  leave  with  consul  abroad  S 132. 
liability  for  offenses,  §  142. 
articles  signed  by  void,  S 151. 

Minority  rights— of  co^wners,  §  37. 

Misconduct— of  crew,  owners  liable  for,  S  44. 
of  master,  owners  liable  for,  S  44. 
liability  of  master  for,  %  139. 
of  seaman,  penalty  for,  S 130. 
df  seaman  autborDses  dlschanro  abroad,  S 132. 
f orf eitare  of  seamen  for,  §  189. 
as  to  wrecked  property  forfeits  salvage,  S  326. 

XCisdelivery- liability  of  carrier  for,  S  257. 

Misfeasance— gross  negligence.  §  231. 

carrier  cannot  restrict  his  liability  by  notice,  S  261. 
responsibility  of  carriers  for,  %  264. 

Misrepresentations— of  character  of  voyage,  S  420. 

Moiety— of  prize  goods  belongs  to  navy  pension  fund*  S  ML 

Money— as  baggage,  S  271. 

on  drowned  passenger  not  subject  of  salvage,  S  328. 
when  contraband  or  war,  §  423. 

Mortgage— part  owner  cannot  mortgage  co-owner's  share,  S  80b 
absolute  sale  may  be  proved  intended  as,  S  67. 
not  a  maritime  transaction.  S  64. 
.  postponed  to  bottomry,  $  64. 
to  be  recorded,  S  65. 
where  to  be  recorded,  S  65. 
priority  of,  S  65. 
Analver  of  lien,  $  85. 

overrides  lien  of,  §  43& 


take  oatngiflter,  S 18. 
rlglitBof,S64. 
legal  title  and  xlght  to  posseesloii  In.  i  64. 
not  entitled  topreyions  earaings,  s  61 
when  liable  m  owner,  S  66. 
when  not  liable  for  supplies,  $  66. 
liability  gOYemed  by  possession,  $  67. 
oat  of  possession  not  liable  for  expenses.  167. 
when  entitled  to  salvage  compensation,  |S24. 

Mntincms  oondnct— forfeiture  of  wages  for,  S 189. 

Mutiny— master  may  resort  to  weapons,  S 128. 
what  is  not,  S 152. 
of  crew,  wliat  is,  S 194. 

Mntnal  reaponribilttlea-of  tuff  and  tow,  S  SM. 

Name— of  ressel,  when  retained,  S  8. 

on  stem  of  vessel,  presumption  fhun,  S 18. 

act  of  Congress  requiring,  i  20. 

of  steamers,  where  to  be  dlisplayed,  S  26. 

National  charaoteiv-lost  by  failure  to  r»>reg]ster»  S 16. 
effect  of  registry,  fi  18. 
conferred  by  enrollment,  S  23. 
of  vessel  not  ipto  facto  lost  by  parol  sale,  S  68. 
when  forfeited  by  sale  at  sea,  %  65. 
forfeited  by  omissions  in  bill  of  sale,  S  66. 
what  conclusive  of,  S  416. 

Native  character— reversion  of,  $414. 

Nantioal  instmmenta— when  lawful  prise,  S  418. 

Naval  atorea— when  contraband,  S  423. 

Navigable  stream— Uiibility  for  Injuries  by  ohstmetions,  SMS. 
Navigable  watera— power  of  Congress  over  navigation  of •  f  S 

Navigation— included  in  commerce,  S 1. 

of  tug  and  tow,  tug  responsible  for,  S  337. 
when  pUot  has  control  of,  S  346. 

Navy  pension  ftmd— moiety  of  prise  goods  goes  to,  f  44L 

Neoeaaarles— what  include,  S  72. 
Include  money,  S  80. 
what  are,  $  119. 
when  mortgagee  not  liable  for,  S  67. 

Naoeaaity— f or  supplies  Inferred  from  circnnstaiieest  f  4L 

to  create  liens,  must  be  proved.  S  71. 

.  for  credit,  presumptions  of,  S  72. 

for  repairs,  must  be  shown,  S  77. 

not  a  prerequisite  to  hyxMthecation  by  owner*  f  96b 

creates  the  law.  1 97. 

pttKrf  of,  establisnes  necessity  for  credit,  S  106b 

to  be  shown  to  sustain  bottomnr,  S 106.  • 

depends  on  circumstances,  S 121. 

essential  for  sale  of  vessel  by  master,  S I2L 

Justifies  sale  of  cargo,  S  122. 

a  question  of  fact.  §  123. 

of  voyage,  not  to  excuse  its  illegality,  S  421. 

an  excuse  for  entering  blockaded  port,  S  428. 
Negleot  to  enroll  after  sale— effect  of,  S  23. 
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not  SQfflcient  to  limit  Uability  of  carrier;  Sf  M  Ml* 
to  be  given  of  launcb  of  vessel,  ft  882. 
of  blockade,  wbat  sufficient,  S  427. 

Ostfi— on  registry  of  vessel,  8 14.      ^  ^ ,  „ 

when  not  required  to  secure  registry,  S 15. 
of  one  owner  as  evidence  of  ownersmp,  i  lii* 
of  mafiber  alone  on  enrollment  void,  S  22. 

Obedience— due  to  master,  SS 128, 180. 

OUigations— of  master,  owners  liable  for,  S  38. 
of  master  as  to  management  of  vessel,  S  I2t> 
of  master  of  chartered  vessel,  S  213. 
of  master  as  caiTler.  S  234. 
of  master  of  tint,  S  S35. 
of  seamen  under  contract,  S 149. 
of  seamen  in  case  of  shipwreck,  $  15S. 
of  seamen  to  remain  by  captured  vessel,  i  IV*.^ 
of  seamen  to  assist  in  preserving  dlBCipUiie»  S IML 
of  seamen  in  case  of  wi^eck.  $  3u& 
of  mate  on  displacement,  S  157. 
of  parties  under  charter  contract,  S  209. 
under  charter  party  imperative,  S  210. 
of  carriers,  S  234. 

of  carrier  and  slilpper  reciprocal,  S  239. 
of  shippers,  S  237. 

of  carrier  on  wi'cck  or  stranding,  S  238. 
Imperative,  %  190. 

of  carriers  on  wreck  or  stranding,  S  289. 
of  passenger  carriers  to  receive  passeogeilf  |  W* 
of  steam  vessels,  s  2^ 
to  receive  passengers,  §  267. 
to  protect  passengers,  S  269. 
of  wharfingers,  S^5l. 
of  steamer  to  avoid  collision,  $  306» 
of  steamer  to  slacken  speed,  S  8SS9. 
of  vessels  to  exlilbit  lights,  S  Kl. 
statute  regulations,  §  3(r2. 
lights  for  vessels  at  andior,  S  365. 
of  captors,  S  43ti. 
of  owners  of  vessels,  S  33. 

Obstraotions— to  navigation,  concmrent  powers  orer,!  4, 
of  channel ,  liability  for,  S  892. 

Oflbnses— of  master,  liability  for,  $  140. 

of  seamen,  who  may  Inflict  pimishmmit  for,  S  128i 

imprisonment  for,  S$  ISO,  1S5. 

what  a  condonation  of,$  191. 

of  seamen  generally,  §  V.12. 

endeavor  to  make  a  revolt,  S 193. 

revolt  or  nintiuy  of  crew,  8  194. 

what  constitutes  a  violation  of  blockade,  S  427. 

Offioers— violence  to  crew  to  be  restrained,  S 127. 
authority  to  riiforco  discipline,  8  128. 
may  be  removed  by  master,  $  131. 
when  may  bo  dismissed.  8  189. 
forfeiture  of  wages,  8  I<S9. 

Offloer— of  deck  not  a  competent  look^oui.  8  367. 

of  fleet,  when  not  entitled  to  siiuro  of  priae,  %  44U 
and  crew,  when  entitled  to  share  of  prixe.  8  441. 
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Oflfeial  TOttohw  ftbaence  of,  as  ground  for  detentloai  S  HO* 

Omlnloii-ln  registry  and  enrollment,  effect  of,  S  22. 
of  lights,  def eao  a  recovery  in  collision,  §  864. 
presumption  of  fault  by,  $  864. 
of  precautions,  a  fault,  S  383. 

Open  boats— not  ships  within  En    llment  Act,  S  32. 

Operation  and  eflbct  of  bill  of  lading— S  219. 

Oral  agreement— for  wages,  $  158. 

Order  of  matter— a  presumption  of  necessity,  S  72. 
snfllclent  proof  of  necessity  for  supplies,  S 119. 

Ordinary  wear  and  danger  of  the  seas  construed,  S  20O. 

Onlfit— of  privateer  In  neutral  port,  S  411. 

Ownen— who  may  be,  S  9. 

oath  required  on  registry  of  vessel,  S 13. 

not  bound  to  register,  1 18. 

effect  of  oath  ox  one  owner,  S 19. 

authority  as  to  voyage.  S  34. 

of  chartered  vessel,  when  not  liable,  S  39. 

for  voyage,  when  not  liable  for  supplies,  1 41. 

when  not  liable  for  supplies  and  repairs,  S  M- 

may  be  evidenced  by  possession,  S  eO. 

Iiresence  of,  when  not  to  defeat  lien,  S  72. 

presence  of,  when  not  to  defeat  lien  for  snppllos,  S  n, 

may  hypothecate  on  bottomir,  $  94. 

of  cargo  may  talce  bottomry  bond.  §  99. 

burden  of  proof  on  necessity  shown,  S  106. 

not  personally  liable  on  bottomry  bond,  S 107. 

when  may  be  liable,  §  108. 

liable  for  stores  ordered  by  master,  S 114. 

bound  by  contract  of  master,  §  116. 

master  as  agent  of,  S 117. 

when  master  cannot  bind.  S 119. 

liability  for  extra  wages,  how  discharged,  S 182. 

not  bound  to  insure  primage,  §  133. 

pro  hoc  vice,  liability  of,  S 134. 

when  exclusively  liable,  %  138. 

bound  by  master's  agreement  for  extra  wages,  S 14S. 

what  not  to  absolve  from  contract  of  seamen,  1 146w 

as  shippers,  liable  for  wages,  §  161. 

when  liable  for  extra  wages  to  seaman,  S 164. 

personally  liable  for  wages,  §  171. 

no  lien  for  advances  to  seaman,  §  173. 

may  deduct  charges  against  seamen,  S 178. 

obligations  as  to  talcing  on  goods  under  contract,  S  208. 

of  voyage,  when  general  owners  are,  §  204. 

when  charterer  is,  §  205. 

of  chartered  vessel  when  entitled  to  extra  freight.  |2p7* 

when  cannot  recover  for  loss  of  chartered  vessel,  i  «07. 

when  not  bound  to  alter  chartered  vessel,  S  209. 

rights  under  charter  party,  S  211. 

liability  under  charter  contract,  <;  214. 

liable  for  breach  of  charter  contract,  §  216. 

bound  by  bill  of  ladins,  (i  218. 

concluded  by  tenns  of  assignment,  §  227. 

responsibility  as  carriers,  S  231 . 

duty  to  have  and  keep  vessel  seaworthy,  §  232. 

duties  as  to  advertising  sailing,  %  233. 

what  rislcs  taken  by  on  unlading,  §  240. 
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Pilot  boats— when  In  fftnlt  for  want  of  lookout,  S  U7. 
to  have  competent  lookout,  §  367. 

FUot  gronnd— limits  of,  S  343. 

Pilots  and  pilotage— power  to  regolato,  S  2. 

Pilotage— concnrrent  powers,  national  and  State,  S  4. 

when  deemed  salvase  service,  §  307. 

Btatato  regulations,!!  343. 

license  to  pilots,  §  344. 

duties  of  pilots,  S  345. 

Is  maritime  service,  §  845. 

authority  of  pilots,  S  346.  ^_ 

liability  for  negligence,  §  347. 

compensation  of  pilots,  §  348. 

half  pUotage,  §  349. 

Pirates— salvage  on  rescue  from,  S  316. 

Pitch  and  tar— when  contraband,  §  423. 

Place  of  delirery— of  cargo,  §  245. 

Planks— when  prize  of  war,  $  418. 

Plundering— not  a  peril  of  the  sea,  S  224. 

Port  oharges— no  lien  for,  §  74.  « 

Port  fees— on  neglect  to  enroll,  §  23. 

Port  regulations— concurrent  powers.  National  and  8tslQ»  |  !• 

as  to  docks  and  wharves,  S  350. 

binding  on  shippers,  §  354. 

Port  of  delivery— and  of  discharge  synonymous,  S  U7. 

Port  of  discharge— what  is,  §  147. 

Porting  helm— application  of  rule,  S  371. 

Possession— to  be  taken  on  sale  by  parol,  S  53. 
when  to  be  taken  on  sale  at  sea,  §  55. 
to  accompany  bill  of  sale,  §  57.    ^_    .  ,_ .  .  .. 
want  of  in  mortgagee  not jper  se  frauonient,  s  «•• 
governs  morttragee's  liability,  8  67  ,*  -«i 

when  terminiu;es  right  of  stoppage  in  transit,  5  S 

Power— of  master  in  emergencies,  S  115. 

of  master  to  punish  seaman,  §  129. 

of  seamen  to  contract,  §  143. 

to  regulato  commerce,  $  1.  _ 

Powers  resenred  to  States— over  navigation  an<lcuillllMn^  i  9m 

concurrent  powers,  §  4. 

Powers  of  sale— when  granted,  ^  62. 
by  master,  restriction  on,  S 123. 

PMoautions— to  avoid  collision,  §  355. 

obligations  of  steamers,  §  356.     ^,    ^  .^ 
to  be  used  effectively  and  promptly,  S  lo7« 
steamers  to  avoid  sail  vessels,  S  357. 
rate  of  speed  of  steamers,  §  358. 
obligations  to  slacken  speed,  §  359. 
fog  slfliials,  §  360. 
slgnanights,  S  361. 
lights  required  by  statute,  S  362.. 
lights  for  vessels  at  anchor,  S  365. 
necessary  by  vessels  at  anchor,  S  366. 
lookouts,  §  367. 
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Aooeed»-of  TMsel  sobject  to  lien  f«r  wagw*  S 173. 

Tromiuorf  note— not  a  divestment  of  geamao^  Ilea*  im. 

Broof— of  banlcnnlfj  of  wmmr  eetaWltfieg  DeceaBltr  tof  ondft  to 
ship,  S7L 
of  Tiolation  of  Moekade,  wbat  necessary,  S  429. 

Property— wlien  prlaa  of  wac*  S  418. 

Protest— to  be  noted  in  case  of  disaster,  S  124. 

ntnrisiona— are  appurtenances,  S  M. 

duty  of  master  as  to^  supplies,  S 119. 

extra  wages  on  short  allowance,  S 170. 

of  crew  and  passeagen  do  not  oontrfbote  in  goneral  aivoageb 
S  299. 

When  contraband,  S  423. 
Pablio  blockade— defined,  $  426. 

proof  essential,  S  430. 

Pnblio  offlcera— in  enemy's  service,  contraband,  S  42S. 
when  not  answerabfe  for  injury,  S  436. 

Pablio  sale— when  divests  liens, }  88. 

Punishment  of  seaman— author!^  of  master,  S  129. 
how  far  seamen  may  resist,  S  153. 
cruel  and  excessive,  right  of  seamen  to  damages.  S 188. 
forfeiture  of  wages  not  additional  to.  S 195. 

Pnrohaser— with  notice  of  mortgage,  what  takes,  1 86. 
at  master's  sale,  title  <tf ,  S 123^  R 

Banaom— authority  of  master,  §  lift, 
effect  on  seamen's  wages,  §  180. 
what  constitutes,  $1 170, 4(4. 
a  subject  of  general  average,  §  297. 

Banaom  money— officers  entitled  to  share  of ,  S  444. 

Bate— of  wages  in  seamen's  contract,  S 14S. 

of  allowance  in  salvage  cases,  §  92», 

of  speed  of  steamers  In  fog  or  darkness,  S  888, 

of  interest  allowed  as  damages,  §  400. 

on  value  of  cargo  lost  in  collision,  S  401. 
Batifioation— when  inferred,  §118. 
Bationa-substitoted  articles,  S 170. 
Bebela— as  belligerents,  S  468. 
Beoaptnre— salvage  in  case  of,  S  318. 

salvage  in  lieu  of  prize-money,  S  448. 
Beceipt— f  or  goods  to  be  taken  back  by  master,  S  318L 

biU  of  lading  as,  S  230. 

Beoiprooity— rule  oi  applied  to  recapture  of  property,  1 848; 

Beoord— of  sale,  effect  on  prior  liens,  S  68. 
not  required  of  bottoinry  bond,  S  92. 
charter  party  need  not  be  recorded,  §  198L 

Reoording  aoV-supersedes  State  laws.  S  88. 

charter  party  not  within,  S 196. 
Booonpment— from  freight,  S  289. 
Beoorery— of  compensation  for  salvage,  f  830. 

in  collision  precluded  by  contributory  fault,  1 886. 

by  gross  ana  criminal  departure  from  rules,  1 388. 

for  collision,  when  precluded,  S  388. 

of  damages  in  cases  of  colUsiou.  §  395. 
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Bocorerf  back— Of  frel^t«  S  288* 

Re-enrollment— effect  of » S  64. 

Bafiual— to  do  duty,  seamtti  may  beiranlshed,  $  13^ 
of  seamen  to  serve,  when  Justified,  S 182. 

Becister— omission  of  specification  of  sbares,  S  SU 
bow  far  conclosive  of  liability  of  owner,  S  38. 

B0gistralion--of  sale  of  vessel.  S  63. 

of  mortgage  of  vessel,  §65.        ^  ^  ,.^ 
charter  i>arty  need  not  be  recorded,  5  uo. 

Bagistry— regohited  by  acts  of  Congress,  $  18. 
ships  and  vessels  defined,  §  8. 
what  vessels  entitled  to,  $  9* 
wrecked  vessels,  8  10.  ^  ^  „ 
what  vessels  precluded,  S  Il> 
where  to  be  registered,  8 12.  .  „  ,  „ 

oath  and  forfeiture  for  raise  swearing,  S  is* 

bond  on  registry,  8 14.    ^     _,  , .  ,_ 

forfeiture  for  fraudulent  registry,  1 16. 
new  registry  on  sale  or  alteration,  8 16. 
temporary  register  to  be  given  up,  8  IT. 
effect  of  registry,  8  18. 

SmfncCiou  between  registry  and  enrollment,  8  ^ 

of  whaUngve8sels,8  2r. 

when  not  evidence  of  ownership,  8  w. 

to  be  Inserted  in  bill  of  sale,  act  constnied,  8  ». 

founded  on  oath  of  ovmer,  8  22. 
Bftgnlation  of  commerce— power  of  Congress,  8  3. 
Btmediea— State  legislatures,  extent  of  powers,  8_OT.  ^  .  ,_^ 
^^^sSaen,  effect  of  special  stipulations  hi  arttdeB,  8 IW. 

of  mate, 8 157.     .  ^         .,_. 

of  seamen,  shipping  on  shares,  8  IW- 

against  seamen,  in  case  of  desertion,  8  loo. 

suspended  by  war,  8  407. 

Btmedy— of  bondholder,  8  lOB. 

of  master,  for  wages,  disbursemente,  etc^8  136. 

seamen  to  seek  redress  at  home  port,  8  ise- 

of  seaman,  recovery  of  extra  compensation,  i  lea. 

on  short  allowance  of  provisions,  8  170. 

of  seamen,  for  extra  wages.  8 171. 

of  charterers,  for  short  delivenr.  8  212. 

of  shipper,  for  short  delivery,  8  264. 

for  loss  or  damaaje  of  carco,  8  2(j4.  ^^  ..  ^„ .  _  .  «^ 

of  survivor,  on  death  or  fiijury  by  negligence,  8  273. 

of  owner  or  cargo  jettisoned,  8  302. 

enforcement  ofclahn,  in  general  average,  8  *«. 

In  cases  of  salvage  services,  8  315. 

In  cases  of  salvage  by  sale  of  proper^,  8  «»• 

on  contract,  for  salvage  services,  8  329. 

concurront  jurisdiction  over  pilotage  services.  S  ^^ 

In  cases  of  loss  by  collision,  8  305* 

In  case  of  a  conjoint  collision,  8  404. 

of  parties  entitled  to  share  of  prize,  8  441. 

Bfpalrs— owner  and  master  liable  for,  8  40. 
inftnyg*"g  owner  may  make,  8  51. 
contractior,  creates  a  lien,  8  77.       ^  .  ,« 
lien  for,  when  attaches  at  home  port,  8  T7. 
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priority  over  bottomry  claim8»  S  8S. 
autliorlty  of  master  as  to,  S 118. 
on  cliartered  vessel,  at  charge  of  vessel.  1202. 
duty  of  owner  to  keep  vessel  in  repair,  §  3>2. 
allowance  for,  in  cases  of  collision,  S  896. 

Bepairs  axid  cntfit—duties'of  ship's  husband,  S  S2. 

Bepaixs  and  aeoessaries— liability  of  part  owners,  S  47. 

Repairs  and  supplies— when  part  owner  may  bind  QO^moBt,  |  Ut 
when  presumed  on  credit  of  owner,  S  38. 
master  may  bind  owners  for,  S  70. 
authority  of  master,  S 119- 
SeeliiJBNS. 

Boplevtn—does  not  lie  between  co-owners,  S  48. 
when  shipper  may  bring  suit,  §  242. 

Beson«— of  person  overboard,  duty  of  master,  f  184. 

of  seaman  overboard,  failure  to  make,  is  manwlMglrtar,  |  Uk 

of  vessel  from  danger  a  sal  vage  service,  S  806* 

of  property  a  salvage  service,  SS  80u,  810. 

from  pirates,  salvage  in  caseof,  S  316. 

of  property,  general  principles  governing  compensation,  |  llTt 

Bssidenco  in  foreign  country— impresses  hostile  charscter,  S  414 

Respondentia— defined,  S  118. 

Responsibility— of  owner  not  affected  by  noiHeglstiatloa  of  84e»  I  ( 
of  master  to  owners,  S  139. 
of  owners  as  carriers,  SS  280, 231. 
of  owners  of  tug,  SS  332.  333, 888. 
of  carriers  for  loss,  S  288. 
of  captors,  §  436. 

of  carrier,  when  commences,  S  261. 
of  carriers  for  misfeasance  and  nonfesssneei  S  S64, 
of  tug,  S  837. 
of  pilots  for  safety  of  vessel,  1 846. 

Bestitntion— prize,  when  subject  to,  S  446. 
damages  ou,  S  447. 
probable  cause,  $  448. 

Restriction— on  authority  of  master,  i  117. 
of  liability  of  carrier  by  notice,  S  26L 
by  statute,  S  262. 

Retnm— of  deserted  seaman,  §  191. 
of  destitute  seameu,  S 126. 

Rerolt -punishment  of  crew  of  whaling  yessel*  S  2L 
what  is  not,  S  l'V2. 
endeavor  to  make,  S  193. 
or  mutiuy  of  crew,  S  IM. 
pilot,  an  officer  within  the  statute,  S  846. 

Reward- measure  of.  in  salvage  services,  SS  817*  IIB, 
rate  of  allowauco,  i  :)iO. 
who  to  share  in  award,  §  323. 

Rigging— is  an  appurtenance,  S  M. 

Rigging  and  sails— master  may  sell,  S  121. 

Riiht— of  self-defenso.  §  I.>3. 

of  seamen  to  care  and  cure  when  sick,  1 154. 
of  seamen  to  daina^os,  s  156. 
of  seameu  to  leave  vttssel,  §  184. 
of  deserted  seaiiian  to  return.  S  191. 
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Salvage-owners  liable  for  misf eaaanoe  and  negUgonce,  S  4L 
none  on  bottomiy,  S 110. 
In  whaling  voyages,  §  1^ 
wages  in  nature  ofjSlbS. 
when  Beamen  cpntribate,  J  ira. 
master  may  sell  cargo  to  pa^  5  «»•«« 
freight  not  due  on  Koods  sold  f oi%8^. 
charcea  a  subject  of  general  average,  S  2W. 
defifltlon.  8  303. 

salvors,  who  are,  1 304.  ,  .  ««- 

persons  connected  with  vessel,  §  ZW, 
seamen  as  salvors,  5306. 
pilots  as  salvors,  §  807. 
towage  as  sal  vage ,  8  308. 
salvage  services,  §  809. 
instances,  S  810.       „,„.«-  e.n 
what  not  a  salvage  service,  8  su* 
duty  of  salvors,!  312. 
rival  salvors.  8  313. 

S?.S?J?aSthority  of  mjater.  5 IW. 
success  of  effort  a  requisite,  8  SW. 
salvage  in  case  of  recapture.  8  sw.    , 
compensation,  general  principles.!  «17. 
ingredients  of  salvage  service,  8  «»• 
measure  of  reward,1319. 
rate  of  allowance,  8  820. 
rate  in  cases  of  derelict,  8  Ml. 
derelict,  what  constitutes.  8  822. 
who  to  share  in  award,  8  328. 
owners  entitled  to  Bhare,  §.324. 
what  property  to  contelbutej  «». 
forfeiture  for  misconduct,  8  82o. 
lien  for  salvage,  8  827. 
contract  for  services,  8  828. 
contract  as  a  bar,  §  829. 
recovery,  8  830. 
in  lieu  of  prize-money,  8  443. 

Salvora-subject  to  claim  of  wages,  S IW. 

pM?en|ew  and  crew,  when  may  be,  $  W. 
seamen,  when  may  be,  8  806. 
pilots,  when,  §  807.  ^^ 
tow-boats,  when,  6  308. 
duty  of,  8  812. 

rival  salvors,  8  313.        ,  ..-  .^^ 

to  distress  subject  to  salvw  service,  S  818. 
.  forfeiture  for  misconduct,  §  826.  ^^ 

Saving  life-when  compensation  in  salvage  notdecteea.111* 

Seagoing  ship— what  is,  8  368. 
Sealers  are  mariners-^  141. 
Seamen-priority  over  mortgagees,  8  M. 

when  master  may  discbarge  abroad,  8  U8. 

bond  f orsafe  return  of.  8  K5. 

destitute,  to  be  retunied,  8  126. 

authority  of  master  to  puulBh,  8 129. 

to  discharge,  8  129. 

to  imprison,  8  130. 

entitled  to  extra  wages  on  discharge  a1)road,  8 182. 
discharge  for  misconduct,  8  132. 
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effect  of  imprlMmment  for  offenseB.  S 196*  .  ^^ 

damages  for  neglect  and  mlscondaet  of  qAmbIi  S  «7t» 

whenmay  be  Mayors,  SS  aM.  9){^ 9^ 

when  pilot  considered.  S  346. 

lien  postponed  to  lien  for  coI11bIoii«  S  406. 

Seaman's  wagea— who  liable  for,  S  42. 
priority  over  mortgage,  S  ^ 
over  liens,  i  175. 

Search— See  Yisitatiov  aitd  Ssaboh. 

Seaworthinesa-owner's  llabUlty  not  limited  bystatllU^  %U^ 
implied  in  shlppiug  articles,  S  152. 
implied  covenant  m  charter  party*  S  202. 
duty  of  owner  as  to.  S  282. 
what  consUtutes,  i  232. 

Seawortiiy— vessel  when,  S  33. 

Secnrity— taken,  waives  lien,  S  85. 

for  return  of  shi]^'^  coipiMmy,  S 12S. 

Seizure— by  privateer,  the  act  of  the  soveBetaQ*  S  HL 
of  property  in  belligerent  faexrifory,  S  4lB; 
as  prize  ox  war,  when  valid,  S  431. 

Seimre  and  condemnation— when  justified,  S  431. 

Self-defense— rights  of  seamen,  S 153. 

Sending  in  prize— duty  of  captors,  §§  435, 437. 

Services— must  be  maritime,  to  create  a  lien,  S 19* 
volunteered,  presumption  as  to  value,  $  l49« 
of  pilot,  when  deemed  salvage,  ~ 
of  steam-tug.  when  salvage,  IT  3( 
to  vessel  in  distress,  §§  309, 310. 
when  deemed  salvage,  S$  300, 310. 
when  not,  S  311. 

Settlement— between  ooH>wnei8,  S  40* 

Share-of  earnings,  action  lies  between  part  ownan,  S  49> 
of  prize— who  entitled  to,  §  441. 
In  prize,  by  joint  capture.  S  439. 
act  of  Congress  construed,  $  439. 
of  purchase  price  of  vessel,  action  by  part  owner  for,  i4A. 

of  rausom  money,  officers  entitled  to  share,  S  444- 
in  salvage  award,  who  entitled  to,  §  823. 
of  vess^,  what  purchaser  acquires,  §  (i2. 

Shares— omission  of  specification  in  register,  S  31. 
agreement  not  a  partnerstiip*  S  32. 
on  venture,  do  not  ereata  partuership,  S 158* 
remedies  of  seamen,  S  159. 
vessels  run  on,  S  206. 
of  venture,  how  determined,  S  212. 
effect  of  asslfl^imeut  in  prize,  §  445. 

Ship  chandlery— what  includes,  S  75. 

Ship  and  firelght— when  bound  by  bottomry,  S  1<)B. 

Shipment— when  deemed  enemy  property,  S  4UI(. 

Shipper^when  to  hear  losseB,  $  250. 
duty  as  to  markln —     *  «•  - 
when  to  bear  loss 
when  to  bear  loss 


n  Losses,  $  250.  ^__ 

Ing  ana  delivering  goods  to  canler,  H  Sil*  9B7. 
IS  by  usual  stowage,  S  258, 
IS  of  cargo,  S  203. 


Shipper— Con^AmM. 

entitled  to  <lamiig«8  for  a  short  d^revy,  S  9M. 
when  not  |liid}te  lor  freight,  S  282.  ^ 

when  not  entitled  to  share  In  salvage  award,  §  «23. 

Shipa  and  Tessels— defined,  §  8. 

Ship's  bill-controlled  by  bill  of  lacUng,  S  219. 

Ship's  hnsband— togive  bond  on  registry,  S  14. 
duties  and  authority  of,  $  62. 
eannot  take  bottomry  on  shares  of  co-owners,  S  W* 
rrayiaak^  charter  party,  §  197. 

Ship's  keisper— no  maritime  lien  for  services,  S  79* 
on  whaliiur  voyage,  $  158. 
when  no  lien  for  wages,  §  174. 

Ship's  papers— duties  of  master,  S  124v 
m  case  of  visitation  and  search,  S  409. 
not  conclusive  of  origin  of  property,  S  410. 
defective  or  inconsistent,  ground  for  detenMon,  S  410. 
conclusive  of  natiouid  character,  S  416. 
deceptive,  cansefor  confiscation,  S  420. 

Ship's  timbers— when  contraband,  §  423. 
Shipping  for  indefinite  period— when  mariner  may  leaye,  S  14ft. 
Shipping  act— provisions,  to  what  vessels  to  apply*  S 144. 
Shipping  articfon— to  be  In  writing,  §  144. 

description  of  voyage,  §  145. 

effect  of  deviation,  i  146. 

port  of  discharge,  i  147. 

time  and  duration  of  voyage,  S  1<R* 

construction  of  contract,  S 149. 

effect  of  special  stipulations,  §  ISO. 

when  invalid,  §  151. 

rights  of  seamen,  $  152. 

for  whaling  voyage  construed,  S  ISO. 

Shipping  by  "  the  mn  "—risks  taken,  S  148. 

contract  construed,  S  149. 
Shipping  obfomlB^onei^'  act— construed,  S 144. 

Shipwreck— a  Justification  for  ffitle  of  vessel,  S 121. 

seamen  bound  to  undenro  hazards  to  preserve  passengers,  i  19S. 
duties  of  seamen  on, « 180. 
freight  due  on  goods  saved,  §  280. 

Short  allowance  of  provisions— extra  wages  for,  ii  170 

statute  construction,  $  170. 
Sick  seamen— right  to  care  and.cnre»  8 154. 
Signal  distance— what  is,  i  439. 
Signal  lights— obligations  to  carry,  S  361. 
Signals— use  of  In  river  navigation,  8  369. 

Signature— of  master  to  bill  of  lading,  1 217. 
tobillof  lading|J218. 
operation  and  effect  of,  §  219. 

Signed  under  protest— term  construed,  8  218 

Simple  blockade— defined,  8  426. 
proof  essential,  8  430. 

Simulated  papers— ground  for  detention,  8  410. 

Sitns  of  yessel— is  the  port  of  enrollment  or  licensiB,  8  2t. 
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rules  of  rlYer  navigation  In  special  cases*  S  870. 

meetinfft  rale  of  navigation. »  373. 

bonnd  to  keep  oat  of  way  of  tug  and  tow,  S  374. 

crossing,  role  of  navigation,  S  374. 

meeting  sail  vessel,  nues  of  navigation,  1 375. 

Staam  tag— services,  when  salvage,  g  308. 

Staam  ▼easels— obligations  of,  K  266. 

compensation  for  salvage  services,  S  317. 
bow  considered,  S  368. 

Steam  wldstle— to  be  sounded  in  a  fog,  S  960. 

Steredore— no  maritime  lien  for  services,  S  78. 
no  lien  for  wages,  8 174. 

Steward— A  seaman,  1 141. 

not  a  competent  lookout,  1 367. 

Stipalationt— in  bottomry,  wben  void.  S 109. 
wbat  not  binding  on  seamen,  §  144. 
in  seamen's  contract,  construed,  i  149. 
special  in  shipping  articles,  effect  of,  1 160. 
when  void,  8  151. 
as  to  wages,  S 160. 
in  charter  narty  construed,  S  201. 
when  conditions  precedent,  S  201. 
in  bill  of  lading,  8  222. 
as  to  time  of  unloading  caigo,  8  245. 
for  demurrage,  construed,  f  247. 
in  charter  party  of  lien  for  freight,  S  285. 
as  to  freightTsS  286, 287. 

Stoppage  In  transit— right  of,  ii  228. 
what  defeats,  S  229. 

Stontgo— when  master  may  store  goods,  §8  239, 240. 
when  master  may  store  cargo,  a  245. 

Stowage— import  of  bill  of  lading,  S  221. 
on  deck,  at  whose  risk,  $  236. 
loss  by,  liability,  s  2S2. 
when  governed  by  usage  of  trade,  S  263. 
burden  of  proof  of  loss  or  damage,  S  256. 

Stranded  Teasel— lien  for  advances  to  relieve,  $  81. 
master  may  sell,  $  121. 
precedent  examination  and  survey  essential,  S 12L 

Stranding— not  to  discharge  bottomry  contract,  S  UOi 
Justifles  sale  of  cargo,  §  122. 
obligations  of  carrier  on,  $  238. 
du^  of  master,  S  254. 

loss  by,  when  a  case  of  general  average,  S  294. 
vessel,  subject  to  salvage  service,  H  309, 310. 

Substitated  vessel— UabUlty  of,  S  270. 

Snbatitntea— deductions  from  wages  for,  SS 178, 181. 
charge,  when  not  allowed,  S 179. 

Saooess  of  efibrt  to  save— essential  in  general  average,  $  292. 
a  requisite  to  salvage  service,  S  315. 

Salt  for  wages— when  may  be  brought,  SS 171, 177. 
Sunday— no  law  to  relieve  seaman  from  working  on,  SS  180*  18L 
damages  done  on,  are  recoverable,  §$  350, 351. 


Snperoargo— authority  of  master  as,  $  130. 
may  retain  for  a  general  balaace,  $  227. 
ratmcatiou  of  sale  by,  $  2o4. 

SoppUeB— owners  presnmed  liable  forrap^let»  S  41 
when  owners  not  liablo,  s  48. 
when  part  owner  not  liablo  for,  S  47. 
liens  fur  need  not  be  recorded,  S  CS3. 
when  purcliaser  liable  for,  $  62. 
When  luortffagee  not  liable  for,  $  68. 
presumed,  furnished  on  rredlt  of  veasel,  S  78. 
must  appear  to  bo  reasonable,  S  78. 
validity  of  lien  for,  S  78. 

Sriority  over  Government  f orreitnre,  f  89. 
en  divested  by  assignment  of  claim,  S  86. 
authority  of  master  as  to,  §  119. 
See  LiBKS. 

BnppUes  and  repairs— master,  owner,  and  vessel  liable  for,  S  Ml 

Suppression  of  papers— condemnation  for,  $  420. 

Surgeon— a  seaman,  §  141. 

Survey  of  vessel— before  sale  essential,  §  12L 
when  seamen  may  ask  for,  $  152. 

Sweating— not  a  peril  of  the  sea,  S  234. 
liability  for  loss  by,  $  252. 

Telegraph  cable— owners  liable  for  injury  to,  S  '43. 
Tenants  in  common— owners  as,  S  31. 

Tender  of  services— by  pilots,  what  essential,  S  344. 

allowauco  uf  iialf  pilotage,  S  340. 

Term  of  service— conclusiveness  of  contract,  S 1^ 

Termination  of  blockade— what  constitutes,  §  ^6. 

Terms— in  charter  party  construed,  §  200. 

Theft— justifies  dl<«charge  of  seaman,  S  113. 
liability  of  owners,  S  '^49. 
caiTlers  resyouslbie  for  loss  of  baggage  by,  i  271. 

Theft  and  robbery- when  not  a  peril  of  the  sea,  S  224. 

Thence  direct  to  load— term  in  contract  constnted,  S  2M. 

Time— omitted  In  contract  may  be  supplied l>y  parbl,  S  lO. 
and  duration  of  voyage,  §  148. 
of  delivery  of  cargo,  S  245. 
the  ingredient  of  domicile,  §  414. 

Title— to  vessels,  power  of  Congress,  S  2.  ^ 

to  vessel,  by  delivery  under  parM  contract,  SS  3v,  88. 
to  cargo,  may  vest  In  managing  owner,  §  61. 
evidence^  by  ship's  papers  and  registry,  %  60. 
under  conditional  sale,  §  62. 
of  purchaser  at  master's  sale.  S  123. 
to  property  under  bill  of  lading,  S  226. 
Indorsement  and  transfer,  S_227. 
not  dlvestetl  by  wreck,  §  837, 
ffitfing  Irar  cannot  be  varied  In  traoBlt,  S  41B. 
to  captured  property,  S  432. 
eifect  of  capture  on  prior  liens,  S  433. 

To  be  employed— term  construed,  $  200. 

Tonnage  duties— on  neglect  to  enroU,  S  28. 
to  be  paid  by  foreign  vessels,  S  26. 
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tJnderwriteiv— aathority  of,  S 115. 
master  as  agent  of,  S  116* 

Unknown  pexila— damage  by»  creates  no  Iiia>fltty,  S  340. 

Unlawfol  obstractions  to  navigation— liability  for,  S  392. 

Unaeaworfhiness— burden  of  proof  of,  S  258. 

Unakillfolness  of  officers— renders  liable  In  collision,  §  883. 

Usages— effect  on  liens,  S  84. 

Sovern  privileges  of  master,  §  133. 
en  on  *'  lays  ''of  seamen,  %  134. 
as  to  duties  of  seameu,  §  180. 
proof  of  as  to  charter  parties,  S  198. 
evidence  of  not  to  control  bill  of  lading,  S  234. 
as  to  delivery  to  carrier,  i  251. 

Usage  and  custom— as  to  stowage,  S§  221, 253. 
as  to  unlading  cargo,  S  245. 
as  to  limits  of  pilot  ground,  §  343. 

Usages  of  commerce— as  to  delivery  of  goods,  S  243. 


Validity— of  sale  of  vessel,  S  61. 

of  bottomry  bonds,  on  what  depends,  i  104. 
when  presmned  valid,  §  104. 
of  sale  by  master,  §  123. 

Valuation  of  freiglit— in  gold  coin,  S  281. 

Valne  and  contents  unknown— construed,  §  220. 

Values— contributory  in  general  average,  S  300. 

Vendor  of  goods— right  of  stoppage  in  transit,  S  228. 

Vendor's  lien— when  takes  priority  over  liens  on  domestio  resMl&i 

S82. 

Vermin— damage  by,  not  a  peril  of  the  sea,  S  224. 

Vessels— when  to  be  under  control  of  a  pilot,  S  5. 
of  United  States,  what  deemed,  §  8. 
what  entitled  to  register,  §  9. 
what  precluded,  §  9. 
where  to  be  registered,  §  12. 
registry  and  enrollment  interchangeable,  S  20. 
canal-boat  not  a  ship  within  enrollment  act,  S  22. 
when  seaworthy,  §  33. 
majority  interests  may  conlxol,  S  36. 
liable  for  supplies,  §  41. 
primarily  liable  under  marithne  liens,  S  69. 
when  presumed  liable,  §  72. 
authority  of  master  as  to  management,  S  lU. 
on  shares,  liability  of  master,  $134. 
let  on  shares,  §  20(). 
responsible  on  loss  of  goods,  §  231. 
to  be  seaworthy,  §  232. 
bound  to  merchandise  under  contract,  §  235. 
liability  of  as  carrier  defined,  S  248. 
chargeablo  for  loss  by  negligence,  §  252. 
when  not  liable  for  breakage,  §  254. 
liability  for  Injury  to  passenger,  S  272. 
when  to  contribute  loss  by  jettison,  S  296. 
valuation  of  in  general  average,  §  30il. 
In  distress,  rescue  of,  a  salvago  service,  S  308 
when  in  a  condition  to  justify  salvage  services.  1 314. 
when  to  take  pilots,  s  3lJ. 
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Weapons— when  master  may  resort  to,  S 128. 

10  be  considered,  on  punishment  of  seaman,  S 128. 
Weighing— cargo,  at  whose  expense,  §  275. 
Weight  and  contents  onioiown— construed,  S  220. 
Whaling  yeaael— ohligations  of  owner,  SS  21, 33. 
Whaling  Toirage— registered  vessels  may  be  engaged  In,  S  2L 

duty  of  owners  to  send  oil  home,  S  33. 

liability  of  master,  S 137. 

articles  need,  not  be  In  writing,  S  14i* 

rights  of  disabled  seaman,  %  155. 

seamen  entitled  to  pro  rata  of  lay,  S 150. 
'  lien  for  wa^es,  §  173. 

owners  liable  only  as  bailees,  S  230. 

liability  of  owners  as  bailee,  S  249. 

how  crew  contribute  to  salvage,  §  82Sw 

Whaling  and  ilshing  ▼oyages—lays  on,  { IM. 
Wharfkge— when  owners  not  liable,  S  48. 

liens  for,  S  91. 

generally,  S  350. 

rights,  duties,  and  obligations,  S  851. 

compensation,  f  352. 

statute  regulations  as  to  rates  of,  S  352. 

Wharfingers— rights,  duties,  and  obllgationa  of,  S  VL 

lien  for  wharfage,  S  852. 
Wharves— defined.  S  350. 

See  WUABFAOB. 

Wheat— in  bags,  duty  as  to  stowage,  S  280. 

Wheelsman— master  of  tug  not  to  act  as,  S  88B. 

Widow— remedy  for  death  of  husband,  S  278. 

With  all  faults— terms  in  sale  construed,  S  61. 

With  all  possible  dispatch— term  construed,  S  200. 

With  towage— term  in  charter  party  construed,!  2001 

Wreck— wages  of  seamen  in  case  of,  S 107. 
obligations  of  carrier  on,  S  238. 
of  seamen  in  case  of,  1 800. 
title  not  divested  by,  1 827. 
duty  of  owners  to  prevent  injuries  by,  S  382. 

Wrecked  Tessels— registry  of,  S 10. 

Written  documents— not  subjects  of  salvage,  S  825. 

Wrongful  discharge   of  seamen,  wages  on,  S 165. 

Wrongs-to  passengers,  damages  for,  S  272. 
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